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— — 8EC8 11,47 

See CiTii Fbocedvbe Code , 41 

. gEC 11, EZPt; 17, Obdeb ZI.SOEE 2 

fee CiriL Pbocedube Code .. 138 

— SEC 48 

See Civil Fboceddbb Code 256 

■ — —SEC 92 

See Civil PaocEDDBE Code 6S0 

—SEC 07 

See Civil Pbocedobe Code 339, 421 
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QENERAt ISDEX 


ACTS — eonttnuf^ 

1903— V, sic 100, OsCiB VJ, Bul* fi 
See Specific Belief Act 

ObDeb YXII, Bulb 6 

See PBOTINCtlL SlIALl CAUSB COOBTB AcI 

— — Obdeb IX, Bulb 5, Obleb XXIII, Rule J 

See CoyrsiCT Act 

■ - I- ■ 'Obdeb XXI, Bulb 52 

See Decbee 

■ Obdeb XXII, Bulk 10 

See Civil PbocedUBe Cook 

— — —Obdeb XLT, Bolp 

See Pb>sioss Act 

— IX, bec. 10, Bcn. I, Abts )4 120 
See Liuitatiok Act 
-———sec 22 

(Jm Liuitation Act 
■ — — $cs I, Act 11 

^wLiMiTiTioN Act 


pBpe 

149 
.. 131 
.. 62 

80 

. 668 
. 361 
672 
729 
491 


———Apt. 62 

i^ftfBnAODiEiAKDNiawADiBi Tekcbeb AcT (BcM Act V OP 1868), 

sec fi’ SS8 

AatB 142, 144 

See LiKiiATioif Act 335 

— — Abt 182 
4S’<’9 LiHiTiTion Act 


See Civil PbooBdubb Code 

leiO-IX, flScu. 24, 19. 

See Eleotsioitt Act 
1918— VI, SEC 8. 

See Mussixuijf Wakf Talilxtiro Act 
ACTS (BOMBAT) — 

1662— V, BEO 9. 

See Bciodasi AifD JTabwaDxbi Tekuses Act 

^VI 

See Kabsatib 
1874— III, BEO 6. 

See Dkekhaw Adbicuitcbtbtb’ Belief Act 


124 
... 663 


858 



OEXERAL rn)EX 


r»B» 

ACT*' (BO'IHAT) — 

II.f.rc«.''0 iS.’^O, 10 

^ir IkiMTi&T CiTT Iji’fD Pmscc Act 661 

1®“P— "N, »tc. la 

MiMtiTP***’ Cor*T« Act Pohbat 662 

— — tret C5 C6 

LiKTTiTiox Act '191 

- " ' fTci C” T3 

Kaieiti* • 625 

cnir Xn 

^■(y CllKJXil PlOCEDClf CODr 310 

jp57_YI ,rc* 9 10 

‘>»y MiTinuii Act 4?8 

Se« Kaibati* 626 

ie01-ni,ttCi 2. 40 167 

Oiimci ifcxicirAi Act ••• 600 

1901—1, Kc 3 

‘S’fS 3ti.KLATPASl* CociTs Act,X>oubat • 662 

1903-11, lEc 23 

Mavlatoaxs Coesrt Act, Boubat 653 

ADMIS^IOV IN VLEA.Vll^GS’^AJmnnontui/fet t^condilten tff'eti of 

Set Etidexc* Act (I of 1873), Afc 93 axd fbot (2) 399 

ADJIIBSIOV OF Vli£>K\iV>VL— Client hound ! y admimon 

^fffFzxiJoxi Act (XXIII or 1871), SEC 6 353 

ADOPTION— of xnvaUd odoflxon — Jioaltdly adopted eon not enMled to 
riaxntenanee 

See HijTDtr Law 628 

— I 'Tlalf hrother — M*(ai»hara " 

See Hivdb Law . 410 

■ — VaUditp of adoption — Non perf rmanee ofteremony o/dsttA horaam 

See Iliirrc Law 441 

ADVEESE rOSSCSSIOV — ZTorigaye ly Vattndar — Poxtea^ory mortgay — Mortga- 
ged a poateanon of the property after morigagodt death nnt adverse to mortgagor 

iFee Hebepitabt OrriCEi Act (UoK Act III or 1874), keo 6 687 

' — Mortgagor holding aa tenant of mortgagee for vpteardt 

of twelve yeara—Mortgage and rent note t oid 

6’e« Bhaobabi aotNabwadasiTeitobeb Aot{Bo3I Act V or 1563) 

BEc 3 863 

AGENCY — Paiia adatia, J oattion ofqanclt m 
Bee Pakki Apat Tbakractiofa 
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AGREEllENT— Dfc?a?'a^ton in mnhng that the declarant will give certain lands ci8 
maintenance— F</rmai (^reement not eseevied— Grantor cannot be sued on the 
declaration 

See Hindu Law • 628 


VGREEMENT TO RECONVEY— iVb bar to rceooerj o/posscssion 
See Teanspeh op Peopebtt Act (IV oy 1883), sto 51 


473 


AGP.ICULTDIllST—-Fin-/t«^«)»o^rf7tm*nfl»y a party xs an ayn 

cuUurxst — In what caset ts the finding a preliminary decree ^ 

See Cn il Peocedube Code (Act T op 190S), secs 2 and 9 ? 422 


AlUIEDABAD TALUQDAES ACT (BOM ACT VI OF 1862)— A^ij^ica/ion of the 
Act to Sitshalis 


ALIENATION OF VEITTI— A/ienanw t 
Local usage and custom 
See Vbitti 


special casex itn Icr eondttions— 


mg on the 
o fuliorii* 


See Hjob Cocbis Act (il i 25 Vjcr C ICU), secs 2, 9 "nd 13 
ANCESTRAL MOVEABLE PROPERTY— H ill by co parcener 


60 i 


ANCESTRAL PROPERTY— ojjutl probate dxtty 
See Joint IIivdo Fajhit 


APPEAL— Dcfwioff ««£?«■ sec ’i(vi)ofike Dekkhan AnneuUunsts' ReUtf Act 
(Xl II of 1$79J not appeatalte 


iee Drt.AnANA 0 BJCuiTUftisT 8 Reliep Act (XVlI oP 1879 ), sECs 3 (tp), 

10 A^D 63 Jgg 


—Finding that a suit ts not le^ juJic-tx 

jFee Civil Pbocedube Code (Act V o 7 lOOS), sec 97 
—Preliminary decree 

See Civil Pboobdubb Code (Act V op 1903 ), ate 97 

— PreliminoTy Jecpee 

See PsKijoNs Act (XXIII op 1871 ), »ec 6 


QEKEnAL INDE^ 


ILe Tml Jn’po w ih to thcjr cre-libilitr be put on a more calculation of 

p^babilitiei br tbc Co iit of Appeal 

In traaV nj tbeec o’;«eTit on*, their IiorJahipa «iil tliOT hal no Jesire to restrict 
tie Jtfcrc* on o' l'« \ppp!L*e Ccrait* intnlnintho consideration of evidence 
T1 ev cnlrwt«l cl to p> nl tra‘ that where tlio i«*uo is umple nnl straightfonvarJ, 
and the onlv tjne't cn n which »ct of witne<«c* >« to be betieveJ, the verdict of a 
Jolge trjing ll • ca«c »1 oal 1 no* be I gl tlj disregirJel 
Cro“-cx-mift I on to crelit v* necessmlv irrelevant toany issue m the action, 
its rclerancv coasi«*s in le rg atini«sel to the crelitor discrelitof the witness 
in the loi so&stosVow tluths evilence foror ngimst tho relevant issue is 
untru**wo thr * It is mo*t reWji* mi case’', their Lordships siil, "like the 
pnrsent wl'-rc evcrvtl ing depenis on the .lulge's belief or i!i belief in the 
^‘ness’s I'orv en! tocxcn*elim inli(tiu1li accept Ins stors on tie ground 
tl^t 1 e sms un-OTifort. 1 lesrl m 1e Wi« «1 own tolica friulnlent folsifiei of accounts 
IS to alop* 1 c>ar»e wl i h their I/O'lships cannot follow 

OnthecTi’cn cm tl e fi«e thnr liorlships reversal the lecision of tlio Appellate 
Coarl, an 1 uphcll thit of tl e Trul Julgc 

Boitnar Cono*< 3 Ixvcpactp«ino Co'tPi'fv « Motiial Shivlh 

(1015) 30 Bom 3SS 

ASSISTkVr JOI>GE— (/ucif t> iicctJi a <«»* uni r t/i' Inltun Duoree Aet 


{II' of lS'j») 

J'e Boutit Cm It CocBTs Act (MV op 1%0) ste lt> 13 

BAIH KGI — fiy pluxnUf «« Pttni, CAc'i r » r- tv t th* f/rap’rtii of a dcteatti 
Iij\rag\—Claxm nxt mjintatnaUc on (he groin I of evstvm and IPindu Law 

5*« Hjtbc Law 168 

BABKI bEnVICE, GRANT 

5’eeGBA'vi 68 

BARODA COURT DLCREE— I7ffci//io4 by Dntuh Court. 

■SceDiCEPE 31 

BEQUEST BT CO PARCENER — Ancestral moveable property 

Sit Hixnr Law 693 


BHAGUARI AND NARWADARI TENURES ACT ( BOH ACT V OF 1B62) 
etc Z—Vnreeogniied xuh iliimun f a bhag — ilattg tje— Covenant *n the 
m irtgage‘deed~-CI aim fir r tmfniaU n has^d onrotenant maintainable— Initan 
Contra t Art {IX of mi\»etiii CJ— A/wtCc Relif Act [I of 1877), 
etelion'^^-— Mortgagor hutJtnj ae tinant of m itgagre fjr uptcirds of ticelve 
years— A Iverse po senuTi J limitel entered ) In 1897 the hoa e m suit ml 
certaootler propcities weio mo tg ge I to the pi ntflsfathcrbi the JefenI nts, 
they having parch eel tl e piopcit es fiom tie bli glar ownei in 1893 In 1901, 
on accounts be ng taken put of the p opcitj wis sold to par part of teh morfg ge 
delt, while tho balm e of the debt wis secmel b\ o fiesh moitgage of tho 
house in suit Tie deel of moitgige contimed a covenmt m the following 
terms — 

"If there shoull he any hindienccoi obstni tion coneeni ng tbe house, or if 
the 1 ouso »1 Qull bo taken out ofyuai posse aioii, then we and oui piopeity anJ 
OUT hens anl lepie'-ent tivcs aie luble foi aa\ lo«3\ouini\ suffci and for vour 
moneys a Iv need ’ Lvoi 8ncol697the lefeiidmts hell the house as pLaintilTs 
tenants unlci leaily rent notes, the list of whi It wis passed on 20 h lone 1903 
At the let m nation of the list rent note, that ism July 1909 the defendants 
refused to suricndei po !>ess on to the plaintiff On the 0th Novcmbei 1910, the 



QENErAl mt>h^ 


Page 

sued to wcorer posaesaion of tha hoose or in the alternative Es 749 as 
compensation. The defendants contended Hut both the mortgage and rent noUs 
weie void un ter the Bhagjdan Act and that the suit was barred by limitation The 
lower Courts upheld these contentions and dismissed the suit Tho plaintiff having 
appealed ~ 

Held, (1) that the mortgage as well as the rent notes were void under the prori 
sions of BhagJari Act, 18b2 j 

(2) that, so faraa the contract of mortgage was concerned, the consideration 
failed flS xnitio, and the money advanced by the plaintiff being money received by 
the defendants for the pUintiff’B use, the suit to recover jt wjs barred unler 
Aiticle 62 of the Limitation Act > 

(3) that, although the mortgage was void under thaEliagadm Act, it was open 
to the plaintiff to claim under the covenant contained in the mortgage deed , 

(t) that the plaintiff's possession from rebmary 1897 to Julv 1909 give him an 
ibsolute title to the limited interest os mortgagee and so jastiGed his chum nndei 
the covenant for compeosattou for distaibmce , 

(B) that the claim under the covenant was Within tune foi tho brcuch of the 
covenant did not occur till 1909 when the defendants refused, on demand, to 
surrender possession 

JavEBSsai JoSAsnxto Gobdiu'S Najasi (I9H)S9Boni 358 


ound rent " fandl— O^ee 
• » of tenuTt (fT land— Suit 

bjf mortgagee relyxng on nceh extracts and advannng mon»y e» title there dtselesed 
against Seeretary of State— J.et onlv for e(/«»Jiwtni»on and eollteiion of 
MpcnKc— iVo estoppel created »« matters of title— ‘ Sanadt“ tenure '] The 
Bombay City Land Ecvenue Act (Bombay Act 11 of 1876) makes provision for 

the adtnimstrshnfi *'r , 


in th( 
erpre*' 
of th ■ 
land 1 


Where, therefore, tho appellarU, m a suit agunst the respondent claimed that 
they had adwncedtnoDeT on mortgage reiving on stiteraents in ceitiHol eatracts 
the Bent KoU at “ quit aod grooud «at ** Ian-’ kent in occordante with the 

ly to the effect that 

, ' enure and therefore 


not estopped by such certified extracts from 
treating the bnd as being of Sanfldj " tenure, and liable to resumption 


Slttwav/i JIiri.caEBji CauAt 


Sbcbetabt o? State fob Ijoiia 

(1016) 39 Bom 664 
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Pne* 

EOi*^ ‘ ^ ' V ■ ’ • '• *Tc IS— Znff»<»i Diror<?e Art 

'• ' • 1 —J)f^rfffurAi*»oltlioHofriarri(i(/e^A/fftf( 

- • • I - 16 of tl-o BoTibir CiTii Coutt« Act (\IV 

Cl i ( I* u i nui < i*i refermce to «n A« 1 t-Tit JiiJgo to (leciJa a suit 
11 e lulifn DiTorre Art (l\ of 1SC9* 

TnoMii Pir^cn r Jmi P»tTcn (191t)99BorD 136 

BREACH OP CON TP ACT, PPOCURINO OF— Catiie o/ aet,on—Consj}iniej— 
Alaltee, an estmtial ^ 

MABBliOE, COVTBACr o? 682 

BTTPnEV OF PrOOP — fjr pcttetnon — Do fscto potseiiion uith dff/’ndant 

LtitiTATiO'? Act (IX OP 1903) Anti li2 lit 335 

CASES — 

BflfioaT Afantor^Jai (loot) 29 Bom $1, (1937) 31 Boai 373, d »t ngulsled 
See IttsDP Law 693 

D<xla;tr {?an?3 (Aar (1003) 32 Bom 2»5 rcfenolto 

iSrt SpEciPic REttEP Act (I of 1977) aec 39 •• l-tO 

Dn/uA Zifin Com^n^ r ^/rj-an /cr (lSo3) 15 I’ 277» rffcrrcd to 

See PxiT'fXBsntP 261 

Snnarjt Jiuftonii v D^aatean'iat Paea^f^an (1913) 38 Boo 201, 
foUgrrel 

i*?* Pakai Aoat Tbamactiov* 1 

CA<in»i«f/tfa»ni T (1911) ^9 Bom 339 followed 

^■MCirii Pbocxpcbe Cope (Act V OP 1903), *Ec 97 •• I2l 

CcUeelor of Satra V CAanifal (1901) 29 Bom 161 (3i«tJiJga»)\oi 

i'f? Joi>T IIlVBU FaUiit 215 

Cook T Spngg [1®99] A C 572 followed 

See Rasbatis 623 

C««niHjAajn T J’lnnwr (1765) 2 Pjt App Cas 111 referred to 

PABTVEBSniP 261 

Ei}ent}vndtr Singh ▼ Shamaelurn BinHo (186C) 11 Moo I A 7, 
referred to 

'fte Specjtic Rehep Act (I of 1877) sec 29 119 

Oovthtemter DuciicortA (1810) 13 Eist 421 at p l26 leferred to 

See PABTlTESsniP • 261 

Ounga Aorajn Guptae TUvrlram Clnwdlrg (1833) 15 CaL 633 
rerenei to 

iSm Hincc I aW m 111 

Ouruvagyae (1903) 28 Bom 11 followeJ 

See Ltmitatjow Act (IX op 1903) sec 23 729 

iraB»nai?/aj>a V JicvAai (1900) 24 Bom 617 distm^ished 

See niKDC Law 6S3 


BSS1-* 



GENEBAIi I35DBX 


Pfcge 


;!AS£d ’-tfjntinued 

V. Volson (1863) 16 C B N B 46(^ refenrftl to 

iSfaPlETKIBSHIP ^ 

Jaitojx V Janojt (1882) 7 Bom 185. referred to 

See Deekdan AosicOTittBisM’ Reme? Act -a 

lECg 13, 1 pDjiEI>1d 7s 


— Applied 

See Dekkban AonictTLiusisf** REtiEP Act (XVII op 1879), sec IS 687 
Xeihav X Jaxram (1911) 36 Bom. 123, d esented from. 

See lUatiTDABs’ CoxniT* Act, Boudat (Bom Act II op 1900), 

■£C 23 552 


Siim Veerareddi x Xum Saptreddt (1906) 29 Mid S36, followed 

See TEAksTEa or Bsopestt Act (IV of 1882), sec 54. 472 

Lahhehund Sameiand x ff J P Satlieay Company (1911) 37 Boaj 1, 
lefeired to 

See Railwat 191 

Lumley X Oye (1853) 22 L d Q B 463, doabted 

See MabbUoe, CoifTBiCT op 682 

Mrtee Soil Opudhtya x Jvgyunxath Ovry (1886) 6 W B P C 25, 
refetted to 

See Brscino RsttEp Act (I op 1877), sec S9 149 


I7antha»d x VitAu (1894) 19 Eon 258, followed 

See Oecbee Ktst 176 

Karayan Palinehna x Oopal Jiv Ohad* (1914) 88 Bom 392, dissented 
from 

See CiTii, PiocEDciE Code (Act V op 1903) sec 97 SSO 

Famatiandat Jtvandai x ArdeeAtr Framjt (1886) 89 Bom 320 note 
tpprored 

See FazeWdabx Teettbe 3 gj 

Farry ^ Co X Appoiatn* Fitla* 0880) 2 Mad 407, dutiaguuted 
See DecbEB 

35 Wp Indar Babodw Sinjb’i Byai Bofcadar Sinob 1190(^1, R 27 
I A 209 followed 

See DeceEE Nisi j^jg 

Naid^ , Mnja Ilm<mia^ra 
B] ail yalarlu 2,aidu P 20 I A 70 referred to 

See Pessiovs Act (XXIII op 1871), sec 6 352 

Fam Fampal Singh r FamOlulam Stngh (1901) L E 32 1 A 17 
ojtiiguRhed " 

See CiTit PsocEDtrsE CopE (Act V op 1908) sec U 2 g 

Fajaram x. Oaneih (1893) 23 Bom 131, referred to 

SeelVimx «, 
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CASES — ^#5® 
Jl^ela»Jn I?uta &i/At v Jaunfaa (1SS9) 11 Bom. 19, leferrod 

Sef DsKKnxy AoncoLtrint's REttcr Aci (XVII o? ISIO), sec^ 13, 

15 D, 16 73 

SancAanifntr r«ila/r>i3 {1S32) C Bom 693, Tcferrel to. 

Sf€ rcssiost Act (XXUI oi 1S71). sec. 6 .. 85i 

Sf 3 . r Dai Rupi (155 j) 2 Bom. IL a B 121, followed. 

5rtlU5l>DEiw ^ 638 


— — T Aorson Gofa (lSt>t) 2 Bom. II. C. B. 121, followed. 

Set Kisiic Liw 

Sattlle T Bolerlion (1783) 1 T. B, 720^ referred to. 

See FxiTiruiaiP 

SeerHary of Stale >n CouticU for India X, Bamaehee Dove Sahaba [1S59) 

7 jloo L A. 470, followed. 

See KisEATts . 6 

Sidkanath Dhonddev r Ganeth Coctot^ (1812) 37 Eonu CO, orerniled 
See CtriL PiocEOOtB Code (Act V or 1903), sec. 87 
Valubair <7orifu( AWiiuM (1899) 2l Bom 218, spprored. 

See lltSOV Law 

nUa Dxltenr IVtneAommo |(187l) 8 Mad H C B 6, followed 
See IlucBO Law 

Wallinyford r. Mulual Society (1880) 6 App Cas. 686, refened to 
See llursc Law 


638 

261 


. 339 

dil 


TTAi^eT. (18il}8D 331, referred to 

See PaETITEBSBlE 
reoland Contole Limited (^o 2J. Be (1888) 68 L T 833, adopted 

See CoifraHT ’ 

CASTE— Curlotn aulhonnny either apotue to dmorct the other on payment of a sum 
of money Jlsed by the eaete—Cmtom unmoral and cannot be recognued by the 
Court 

SeaHlffPoLaw I 

CASTE QUESTION— Dreieton that nut not barred a« catte question — Preliminary 
decree. 

See Civil Psocedcse Code (Act V 1903), szo 97 3 

CAr«'T' r” • ""'r'v ,1 r, — . » 


. dtl 

261 


matter of fact thatithe two mortgagee had been transaelions "out oj which the 
iuU hot aruen 

See Civil Pioceousb Code (ActT oe 1803), sEc 11, expl. IT, 
OiDEi IL Bole 2 ... 138 





P*g9 

'itJSE OP ACTIO'?— Suwpoi a^amsi iefeniani 

Ste Cint PeocTDffiE Code (Act T ot 1903)» Oides XXTI, Rple 10 B68 

SERTIFIEDESTEACTSOFRENTUOLLOP^QCIT AND GROUND 

\)~OM < ofCMttlor of Boin})aySt(UcinettU therein a» to nature oj tenure 
ofland—Suiibiinorigaatertlsinffonevch extracts und adtanetn^ money on 
me there duelled ajJ.w/ Secretary ofState^Aet only for administration and 
eotleetion ofrso'nu’- Yj et*opp I treat'd in mU''rs of title 

See Bombay Cirr Livp Bevyyc* Act (Bom Act II oy 1876) 

BECJ CO. 35. 29, 40 

CHARIIT. FDBLIO— iJai/ re^ardmy public ehanlaUe property-^Consent by 
Colieetor— Conditional content 

See Cirit F 20 CZOCXE CoOE (Act T o? 1903), sEc 91 6S0 

CmB COURTS ACT. B03IBAT (XrV OP 1S69), sre U— Beene for diuolution 
of mama^t'-Attutaut Jurwrftciion 

5feBoia!AT CxTili ComuAct (A.l\ OP 13 d9), SEC 16 „ 136 

CniEPBOCEl)URECODE(ACTXrVoPlS32),8EC.230-J>f«Yff upon a com- 
proeiite 

5«CiniPaoerDC#E Cope (Act Y OP 1903) e« 43 366 


— — * — — ~. — -SECS S51a5t> S57— 

OB aortyaje—Bteeuiion—Zimitation 

5«l4MiTAnos Act(AY oplS?7),ScH.n, A bt 1T9 SO 

■ .I —,.■»■■. I (ACT \ op 1903), sEcs 2, 97— Prrfunmapy 
decree—Hleditig on a preliminary utue tchelier a party te an agrt 
entiuntt — Ja «iat eatet it (be ^ndioy o preliminary deeTre—Bellkan 
Ayneultarid^ Belief Act (STII of tS7$J, tee ij) ThefoJing on a preli 01 

iurTi<«nf " »*«,-*- p£ ^ 

' Ja of 

ear, 

' *bit 

ts’ 

a 

tlia 


UCSICUAI. COUXATtEE OP l\A5Xt CsTY e TEE CoElECtOS OP NasJX 

(1915) 39 Baa 122 


' "■■■■■ sECp W— Suit for deelamlion 

and retooen of postettian—Befenee of res jalicals— Parf,rr not adeauaMu 
repreit^ii t» the former o»d *uti nntfidly Med~2lo bar of res luditatxl 
A »sit Iroajht br three pluntilfs as anrnriDseo parcea-rs of a joint Hmio familr 
for a ae<lir,tnn that the p-opertj to sort formel put of the loiat flmilT nrotsertv 

anl for possession iTu net b/ the plea of rer/vJiea/a s' ; 

the deeiMon in trhjcb was set np ws ret judieata^ was ,« 
t e ft T 1909 br the Uber of t e p e«ent plijitiffs i ^ti\ 3. who were minors aa4 
1 T%," i® ^lU«^ igan-t %\t pe>ent defeo’ants ani the nresent 
^ The relief elincfmth t suit wji the sane L tSt 
eU_^ la the p esent suit. The finJing in llut suit sbowei «aclasi«Ij- that 


oi:>t:ral index 


Ibf fxlSer ef l''* p'Mrti7»2 »til 3, Trere iKen mlnon end not 

pirt es "Jil o'lt iiejaxlflr tTpw»fnll!ieTx Balthe »ait not fullr tnel and the 
rut »s« fcpfordicglr 

IW/. Ih-t l^e hv of m ;s./»Mf4 dll nctan«fi a« the yrt'cnt pUintiffs 2 and 3 
then isino"* an I were not alejnatelr fepre<cnle! 

IWif fgrthe', tS\t pT«erit p’unttT 1, wHa wi« dcfenlant I in the former 
r.ut, wv* nt no'e thin a prj/j<‘nt defcniint anl tx>\ no sctire put &nl was not 
Lona i ti t^-e rtnJi of ih-t n,ii the decice to wl ich w^* m hu farour 


Jia a RapipsJ Sitshr Jlan Gkftlan Singh (lOQi) L It 32 I A. 17, dis* 
ticfsjihed. 

ScTOtar Sasttitau Gorattntr .(1011)39 Bom 29 

CrVUi PROCEDURE CODr. ever V OF 1003) arcs, 11 axo 17 — ^foTtg 3 ge 
Ji'l — iKj/ fjr ty taU of nortjjgtil prop-riy—Deerte fur pay 

nfnt tn/liH nonfJle dn</ in dffaiJt tale — furthfr ar(K>R tairn undtr the 
dffrre— Cunfinuanpe o/ the relation of viortgagur and fnortyayeeSvil hy 
VKjrigagorfrredrtapUon—i^olarvfteftitntliandiToftlie CicU Pruerdure 
r '.I**'- • *' ’'cree, 

• .,••• . • . ■ ntUI 

• • • * • . itmn 


• « ^ • »ciee 

alv)latc, thiTutcr Joe* nHg’t n<l of the rcLtim*Japof inoit^’ goi jni moitj ffee 
and tt ere It notl in; to p creut lie moitg or fit icpie'CiiUtire from tiling 
a euit for reJouiptiuQ hut he cannot g> hclunl (he dev.ieo id the moitgagvea 
luit in to far as n »<tUei the amount vf the inoitg^ge delt up to the date of 
that decree 


Such fi nit for reJemption « ni't birred cither under eecUoa 11 or Bechon 47 
of the Qnl Procedure Code (Act Y of 1903) 

Baua V BnaocnaKS (19U) S9 Bom 41 

• I stc 11 , BSPL. ilY, Oss£s II, 

B(7le 2~J7citil;A4n AgricuUurnt*' Itehef Ael of Z679J, sect 12 and 13 

— Prior and tuLrtquent morlgoget upon the tame propeity hy the same 
mortgagor to co.porcencr mortgagee* — t>utt on tubieguvnt mortgage vntltoui 
s , ^ — ~>~age — Separate 

.. , • _ I fli a matter 

. . ' the *u\t ha* 

.• ■ des upon the 

• _ . iTing hid the 

. ' I not afteiwarda bimg a 

he two siuts are distinct 

. ■ , Pioceiure CJode (Act V 


"ii n« a matter of fact 
e Bub‘=eguei)t suit 
. w of tl e pienous 
tide 2 of the Code 
icultuiuts’ Belief 


Dhovdo BaMcnaj.Dsa v BHisa/i 


(1914) 39 Bom 13S 
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omii PnOCJEDDr.E code (AGTV o» lOOS). stc. ProefJ«rfl Code 

(l£ !>/ li'J ^ '* 2U— f->»«in£a{w» At uf A'Oele — 

Dine UD>n a com/yruinite — Pajment bjf in*talmenlx — D /jult-^DTcrulton— 
miajriluol the leyjl rept nenUUeeso/ tie julffmenl^cicjitor — Siep'Hi atil of 
trrcutMi — rT(rution honed hjf the tajiie oj tudoe tfar "] An in'til i cut aecjeo 
upon a comp omi'-o p ondcl lV»ii npoTk i!io jiid};meTi£*c\euto\ 'was 

entitle Ho ot teiHuv piopcitu The device tias ditel the h Jttl 3 1881 

cn 1 default in the mnncnt of iHit dment wts m do m 1S92 Thcicupon the 
^ -f~ .v — » e*«- > jgg llediel in 1803 mi 

lash's tcp'c*cntAt ve In 
, 1. Ontho 27thJune 1002 

. ' hiTo tho minors bi ought 

• s ctctution pio eelin^ 

. he origin-J nppluation foi 


ttinoi 

Tlie application was met bj tbc objeU on that v ft ins inido after the espintion 
of twelve yens fiom tho date of tho default mentoned m the consent decree 
sou •lit to beexecutoJ, it was barrel by secUoa 48 of the Civil PiOvCdure Code 
(Act Y of 1003). 

Held, tint the fresh oppl cation was tiinc Viml as being mile twelve yeM» after 
the date <if the dvf uilt. Article 152 of the Ewntu'onAvt (l\ of lOOi) ehowoi 
that the fredt poiiols wh ch (.OiU bo 0 timed utilci the pioiisions of that article 
did not ocips tho niovtsious of section 15 of tho Civil PiOcoIuie Cole 

(AaVofWOJ) 

Section -18 of the Cml Piecedmo Cole (Act V of 1903) i» more ettensrvo m its 
npplicition th.tn section i 10 of the Cole of 1882 and it is wido enough to covci tbe 
eomptomiso decree of which execution was sought 

Bsiauasi Vtmaiciii'sii « hliWJti IWli) S5 Bom. 256 

"** ' - SEC 03— ‘S’JUf t-cpanltnff PuUie 

e/ianlahle pniptrly — Coment by Cof/eCtor— Co«i/»tn)n«t roBicnf} A suit was 
biou^tvt in tho name of two p\\TitiR« to\ tho tmo'd of liurtecs for h 


ueitcuvo lu iunn ana theretore dismissed 

Jield dismissing the appeal, that the Collector had not acted in tho mannei 
prortdel by section OJ of the Oivl Procchue Colo oi 1903. He hid not 
inJicstel on the proceciiiigi thit the en t was filcl with his consent mi thit he had 
not even coma to a conclusion that the auit was one which ahould have been filed 

MctonDi of the Citi\ Code had no 

g to have nn 
■ h inscU to bo 

si e pioris ons of section 03 of tho Civ I Proccluro Code most bo rcgirded as 
imperatire, o ~ 

Butxuxv ILui UiiUkif ®. SiLuss lstia]X> 


...(1016) SO Bom. 680 



IKDE^ 


IT 


CIVIL mOCEDUEE CODE (ACT V op IPOS), iec. 07-^Prttiminaiy deerff — 
Ap^l — Drtutfn (ial ml not barrt'l astatte ^ufriton'] Adeci*if>nin fiTOnr 
of I'f f b rJ-ZT sfnn « ptrLm n rr defenreik t item ZZori m tf «{!ii£o are ca*te 
onc^t on« rT}1‘i 'e il c jnn»ii li« n rf Ciril Couil* iec* not otnourt to a prelim narr 
oecioe ii g U < ji ovi» atxi cC tovloaOtof tie Civil Piocdmc Cole (Act V 
c» 1003) 

SiJdkanali Dlofdtfr r CobmA Conn f (1013) 37 Bom CO, OTCrnileJ. 
yarayan DaHmina r Co/vtf Jip Cl icfi (1011) 30 Bom. 303, ili<«entel from 
CQjv>Uii.tTT^ui r. Gang iuiijii*m .. (lOlV) SO Bom 339 

~~~ ' ’ — ' — ■ «rc 07--Piv/«Bt«narj/ rfrcrfO” 

at la re« j j!nnla.J A Jcci* ot> tl at a lattlcr is not rttjuJieala 
II net a piel «i nur dwrec 

CA3iina/»i*inti x Cany a Ikarapya (101 1) 3D Bom 330, followcl 
BuAtUA nit SniOAPPA r BnAUAOw i>a (lOlS) 30 Bom, 421 

' ' ■ ■ — ' — «rc 100 OnDEti VI, Belt G— 

Swil to tfl aitJea talent fcrf— ^pfctTe allfyjlton* oj tvettian maefr in tie plaint— 
AIlfyjliuMt dulrlfecit—D'/Trrent li»il of tncr<tf»i held prvhalU on other 
cirrnnitanen and donl It— Jt in hny nut sc imlmniUcgiUct p 0}^t iSulilantial 
error in proeelart—OrutinJ /or etltinj auJe tehat miyhl olherinte If a |epne/tt* 
nan of fatl. 

See SpECTTJC nctiEF Act (( or IS?"), itc SO UO 

1 OSDEH VITI, Bns 6-^-5«/f 

ly an Tnam-far ayitinl <t JCAitf/trf/r rccoeery of tamt—S t off flamed in a 
tapaeily difmeni fnm that tn tmt nut ] In n *u t bioiglit br flu 

Imnlar sgi n t a ivkitcl (T fui ic overr of dues iMC«p«i.t of ccitnn immoreible 
pmpe tr piuble bi the Kh tel it, the Jcfenl nl as a pa;ari (woi-sh ppei ), lUmed 
to irt c*i ll 0 »t pen 1 pay Ale to Inm b) the pVi ntilT 
iTefi/, tKst tl e (Icfcnliiit ro tU no* cU in (he set'oS rrhich rras due to him In a 
diHerent capacitr from that m which ho hell os tea.Jit or Khateivi of the 
pUmtill 

hlinniTiAo Mo»«nTAB t Jliuv Kiio . (1011) 39 Bora 131 

■ ' ■ Oirri I\, HcLP 6, Oedcb 

A\III, Bcle 1— ^ 1,(2 principal and forely—Iiemocal of prinetparf 

name at /ummont could not he terved on him— suit fan proceed ayainst surely 
alone if suit ayamil principal be rtill »n (luie 

Jee Covtsact Act (IX OF 1972), SECS 131,13? . 69 

— ■ Oroes XXI, BCtE 62 — Gar- 

nnh'e order— Ti^etnu" pa falte on ettale on/ered to be put into Court — 7i(v*nue 
• n/u/ure can /« OJ /ereif tobepaid — DarLhast kept altv at lony asthedeeree 
rematnt untatitjled 

See Dfcefe 80 

Orcfb X\ir, rriE 10— 

Iicase, forfeiture nl—Imoltenr / of <f d'/endanl — frfJJ 7 of /jt edale 
and rffets in the O/eid A Miqnee—Jtef i al of Offeiil A'^mneelo defend 
V e >Xiil— Inal d tin uj tlrf r hmt t definl m! fcndivlli/ ffi* Offentl As I'lnee 
•~Praeliee'\ Iii ,i Miit b' tick oi g i» tile h-* ce foi fn f ituic « f n leo*e 
Ll iciscin of bie e» of voien 1 1 1 « *rfU c if tioii 'n vnes n,,- in t i defci d 1 1 
sil o Ii » Lcioine n rfUci t jhI «1 i'-c e I tc 1 r vv teJ in tie Oil ii 1 A—igt cc 
If jn suih II c Kc the Oil ii 1 Ax-ij cc iifu*is to defend n «uit afleitii g tl e e t te of 
the insolrcnt, tl e I Uet cuirol defci d si dei«ndciitlv of tl c Oil iij A'sigoee 

TsinnovAjfDAs Nasotasi»as • ArnctAitT Hakiuji pAonpiTju 

. (1914) 39 Bom. 668 
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CIVIL PROCEDURE CODE (ACT V OF 1903 ). Obdeb XLI, Etoe i23-i?manrf. 

5’ce^E^sIOvg Act (XXIII op 1871), «E(5. 6 •• 362 

, - ■ • tout dts- 

. . rttes and 

, . ■ . wHedure 

See SpECiPic Reliep Act (1 or 1877 ), sec. 39 149 

COLLECTOR— ‘S'uif rcnandmff publte chanlaUe proptrti/— Conditional eonsetii 

See CiTit PfiOCEPDiE Code (Act V op 1D03 ), sec 93 680 

COLLECTOR OP BOMBAY, OFFICE OT~Cerltfied extracts 

iJMBoMEAT City Land HE rE’fTE AcT(Boii Act II or 1876 ). secs. SO, 
35,39,40 . 

COLLECTOR'S CERTIFICATE— fo reeoter Saranjam. 

iJwPevsiovs Act (XXIII op 1871 ). sec 6 362 

COMPANY — AppUeation ly a person for lein^ repistered as a shareholder — 
Taratton. 

See Costs S 83 

I -fni/nii i^Trrnf*f Act (VI of 1 ^'*), sets. 1 S 8 , i'i 9 '-Compv.hory 
vnndinii up— Creditor’s fetttmn—Com{ianf s tnahltty to pay tit rfeWr^^The 
' ’ . ' • ' nk CoHpmy 

' iipinr. The 

of n clai Q 

insiKi 111 ihle 

• ily wiui up 

• * 13 unable (o 

n, tlie peti 


* — • * * , notitionci’s object, in 

• olrcncv piocccJinj*s to 

ospeJitiously a lieavy 

u«Ul M IIKII ll u<.9l Va lU UJ»]IUU. Ill lue civil LOUItS 

The piin<ip!e upon which a Cowpinv can be wound up on a CTcditot’e applica- 
tion is simplj it< mvhility to pir ju^t debts The inibibti IS Jndif..ted bV its 
neglect to par ufter proper demand made and the 1 ipse of three weeks Such 
sia.'* s v*s inini Nv « *- *1 . c i ^ ■pTiiiculaT ^cose Vfheie 

■ , the Couit has first to see is 

■ ■ ’ u-erely ti cloak of the Com 


TcEsiDis LitiriTii 
Ltd 


Tire BnAEAt KirA*n) Cottost Mitn Compant 
(1014) 89 Bom 


:^TndtanComp<tntefAet(rTofli}V>J. swr 1‘>B and ISJ—TTindinfr 

vp-~Pt1i'ion fur eomptihorv fnn hnj vp of Company by the Court Grounds to 
be aliped la rdiiion—Internal mt-manasement of the Company not such 
prr>«nds-Afmi-ion of p-hUon. dtterettm of Courts at to—Shareholder, 

petil,on}v^ nl, 11 — t . , . .son . . . . - m^TVl^ 

■ 131 of 

■ ises (a), 

■■■ * ot fulfil 


47 
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tha rfiuirenort* of the Act AUegitJona «s to tho internal tnanagement or 
it:i«E -2 gewnt of a Co i jnn\ are tnnlte's for t! e aharobolJe-s to deal mth and do 
not call fo* the interference of the Conrt 


A pe‘3tion hr a ahireJjolle' atnal* m i di/Ferent footing to a petition bj a 
creiit-ar an 1 ehoul 1 be more ela^elj acmtinueJ on present tion 


“ * tion merely because it is 
if pioTcd* woull Justify 
cs such facts the Jmlg^ 


' - dtermtiTfl 

• •* presented, 

■ with ius 

pe*ition- 


PiO’fBM Bays Limited, i> tde Matteb ot (IMl) 39 Bom 18 

C03IP A VT— ifindinj u/>— Xict nf eonln^utonfs — Htnei^Csloppel 6y ctmduet 
o/?rr«<taini»7 siKyonty— iarfiOB Ci»oif<tai-»A ^cf (VI of 1832 ) — P, a minor, 
appliel for anl eras allottcl certain shares in a li mtel CompmT He received 
dmlen’s, rnl eontinuel to do so after attusiog majoiitj On tl 0 winding np of 
tl e Coapanj he was included in the list of contributories 


TT.IJ sv«* i.«^... 


iioi Ik. n, to bclieTO him to be 
bo attained majontj» 
dennng as between 


View of Stjrl og J \n Tte Y«uta td Con^ 1$ LttniC'l ( 2), (1888) 68 L T 

932, adopted 

A sueor our be a member of a Companr nnder, the Indian Companies Act 
(VloflSSS) 

FizDLBnoT JiTFEB t Tnz Cbedit Bajik of Iudu, Limited 

(1914) 39 Bom 331 


COJIPBNSATIOV— o/’Leenw to make full eompenxatxon for any 
damage, detriment or tneonvenienee caused by hm or by anyone emplojed by him 

5’ee Edecibicitt Act (TX OF 1910) secs 14 ]9 124 


COiTPHOirrSE — Decree— Faymenl hytnsfalnenls — Default — Ereeution—Msnoniy 
of tSe ley al representative of ih* /udgment ereUtorStep in atd of exesuiion — 
Exeevlion harre I by the lapse of twelve yeare 

See Civil Pboceduee Code (Act V of 1903) sre 45 266 


CObSENT — Validity of conditional consent 6/ Oolleetor 

6'ee Civil Peoceditbf Code (Act V OF 1903) sec 92 . 680 

CONSPIEACT—ProcKriny &rc<ieA <if contract — Vahee an es enfial ingredient 

SeeJiIiSBJAQT COKTBACrOF 882 

CONSTRUOTIOV OF DFLD— erecutKwio/ ate deed an^ ayreem^nt to 
~~ ' onf lional sale] The I ill in 

ftle on tho 7th bovember 
, Tced with the defendants that 

■ • ell the land to them Proin 


B esi 3 
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Tage 

*T>o plaintiffs and 
over possess on 
gu g Oiat t\ e 


'SAsa.s'vU ^•l■decleed pluntiats liaIui * bu ** o u 

^ 1 *V V V ow oi «10 i ts ni tlsc vonteraporaneous 

con t u tjon tvouU to ttat tl ej tonsti 
I intent on of the p-ntics wss to cffea a 
contempoianeous execution of tte two 

docuuients ol sale ai d »e sale 

WiDtimiO KssaiVBAO » Sihebbio Gis»*t2A0 (1914)39 Bon 119 

CO^STRUCTION OF LEASE AND SAN KV—Retumptiott for ••j>u^jUc purjjoses" 
bp Qinernmtnof land granted Ij £aft Iniut Cofftpany 
^eeDestritPUoir 

STATUTE 

See BliTtJii, CoKSTBtfCTiOK OP 473 

. TThetKer efeet retrospechve 

See ilossAiMuf IVakp VAUDAtiko Act (Tl op 1813) sbc 8 663 

■ ■' WILL OP PABSI— D««c to two tons tn ejval tliartf-'Crt/l 

mtttotonofelderion.tfhtthould have one— Failure of male issu^ to eJder^one 


See Witi. 2gd 

CONTRACT ACT (IX OF 1872), irc 23— anlhonsiny either ipottse to divorce 
t)t other on payment oj a aa n <if money fxcd ly the enife— »wfflor«ri end 
etfnnst be reeopni ej Ip tie Court 

SeeHi\f)VljA\f 638 


» ■ 65 — Covenant m the morlpapB deed—JtTortpape 

and rent note void — for compentalion based on Covenant fnatn/citnai/e 

See SoiaDini avd Nasitapabi Te^ubes Act (Bojt Act V op 
186d} SLC 3 358 


Semoval of principal t name as 

P roceed against surety alone if su 

'rucedureCode (Act y of Fi03) C p. ^»vw, w/** amtu a j A 

snit was brought in I9l3 on a pn»nissor 7 note ntssed m 1P13 by defenl int No 1 
aspnncipjl ind deftnbnt 'i>o 2 aa aupcty Ao sarauwas couU be served on 
defendant Ao 1 1 s name was theiefo e etruet out and tte snt proceeded 
ae-jp 2-1— » 'p- • T ‘ 

1 • I » « f - ^ , 

1 M ' . ’ 


yield, rerer^in" the decree and lemar^"" *u , i i'- * *»- _ r 

be pi inti/T to p irsu« hii suit ffinst 
tK t dclenl nt # name was straVnT m 
Order I\, Rib 6 of tl Cv] Piweln 

the surety, prorjleJ the suit was stiU in time oga nst the p intipal. 

NAiniBBAx TsicAMtAL r lUifcaHOMAi Rxitii (1914) 39 Bom. 63 
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00\TEICT ACT (IX OF 1S“2) *ics ISIavdIoS — TiahiUlyrif Jt^Atluay Compames 
f\ir loit, inmost or detlmcttun ofgooJt tnlru^ted to tiemfor carriage 

Set rxitWAT 191 

srcj 2‘»9, itxw (a) 2I9 251, 2o2 — at 

to tramat ion Innj or not Inng a pirtnertkip trantaelion 

iee PiiTNElsniP 261 

COXTT ACT INCOMPLETE— Drelorttfion tn urtlmj that tie declarant Kill give 
eTfainlandt at rnaintmaiite—J-omal agreement not exteuled— Grantor cannot 
6; tued on the dtelanJtion 

6ee Hindu Law 52S 

CONTRACT OF MAPI I AGE— Prof breach of contract, 

&ee Maibiaoe Combact op 683 

CONTTACTS B\ lIEilBEPS OF JOINT HINDO FAMILY— Zia5.L/tr of the 
fointfjnilg 

See Hindu Lait {'IB 

CONTRIBDTORILS— ITinor— Pifoppf/ by conduct after attaining majority’^ 

II indiny up oftlr Company 

6ee CoiiPA-NT 331 

CO PAPCENEP — mocealle property 

See HivDU Liir . 683 

COSTS— Dr/fne# ofteager 

be* Paeei Adai T8A*fs±ctiONj 1 

— ■" ' 'Tton for being registered ai a chareholdtr 

, • *et (vl of tbS’’), etc S-ii—'^gh Court 

'^Circular Clapter T///] TojeguLnte 
« fiom the Di ttut Comt to legistei the 

pjny leiouuo must le had to theHgh 
i Ch.iptei VIII anl not to High Coait 
el uaJer section 2ol o£ the Indian Com 


Dauodas Mobodax Gi>nino akd MA•^JrACIUBI^o Coupant, LiitmD 
T Naoikpas 3Iaoamal (IDlo) 39 Bom 383 

COURT FEES ACT ( VII OF 1870 ) *fc 1 ct IV (/) Aim sic II-A’ai^ for 
— “ ' ^ of court fees'] 

] I ' ' Court, the claim 

V % 1 > \ ' "'000 for purpo-ses 

I r ^ I ' of tl e deipna nts 

It I I \ < ' t fees mosmneh 

as the suit w-is not an 'idministi lion su t but nros in effect a claim bv the 

^ mtiff for her sh-ire in the estate Tb s contention found f your with the lower 
utts which held that the su t was not for adium tiat on and the stamp duty , 
WAS nay ble on the value of pLimtifi a share in the p opcity which amounted 
toKs 67968 12^ 


On appeal to the High Court 


‘ in the plaint an admmi'tnt on suit 
as A su t for account The pi intiff 
at Rs. loO or any other sum under 



aENEEAL rUCEX. 


Pago 

for ft larger ftTuount than fliat ccrreioil 
ooll be preclnded by the provisions of 
such dcciee until fees liable on the 


JvHATiJA i. Sheku Adam IIusenaiit 
COTJBT'SALE —Pure/iajfJ' not a tuhte^uent Uantjttee 

See Tbaksfeb op PbopebtT Act (IV of 1S82), sec 53 


(1916) 39 Bom 646 
.. 607 


CREDIT— Xrirfcnee as to 

See AfpeWate CoofiT 
CREDITOR, PETITION BY 
jS'eeCoMPAKT 

CRIMINAL PP.OGEUORE CODE (ACT V OF 1898). SEC 162~‘^tatementi made to 
fl ,; t - depoSiUon of the 

of 1872), see 157.] 

, . ul seen u bov at 

. Wi- 


lt was made The 
offendei ngain't pi 

Sessions Judge ovei . uxbuoua 

larisg appealed, 

Zr?W, that the police ofUcer could be aUosvcl to depose to what the Witness had 
st itelto him in tiie investigation, foi the pm pose of eonohonting what sho had 
BUid attl e tiul 

huFESOS V IIakuabaodi (1911) 39 Bom. 68 


— ■- — — — — -—SEC 195 (1) (e)'-iS’a»eDo» 

to 2 yroieeutir-~MatnlatilaT's Court-^Bnquirn tnto » »* 

Jar’s Coa~* - w ^ 

Chapter ■ • . 

under Cha . ^ 

Revenuo ' u,. luO ittiion 195 (1) (c) of the Ciiminal 

Proeoduro tuJe (Act V of 1898) 

Emfebob e KAllATA^ Gavpata ...(1911) 39 Bom 310 

CUSTODY OP MlhOR— ^py/iea^iiMs ty 

See OcABDiAVs a«nj TTasps Acr fVIir op 1890), beo 23 .. 433 

CUSTOM OF CASTE — Custom aulhonnsnj cither epouta to divoree the other on pau* 
racjil of a sum oj money fixed hy theeaste — Custom immoral and cannot ho 
rteoymted hy the Court 

See IIlJlDD LaW ggg 

-MARIVARI JIERCHANT8-FraKrf«Ien< Bujidx 

&ee IIclfDi SnAn Joo 

DAMAGES— RMj>onnJj/ii^o/ltert4e#Eaoiate/K«eompensa/»on for any damage, 

^‘nment or ineoneeniente caused by him or ly anyone employed J« Aim 

Domayc, icArficr caused in the exercise of the poieers granted to theheensee 
See Elecibicitt Act (IX or 1010), secs. 14, 19 


121 
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DiMACtES— t.Ti'n^iir rfunuiJ? o/a Jlfemci/aZ OJJktr 

Stc Dmiicr Mc'icir*t \ci (Bou Act III oy 1001). secs. 3, 16 

xvT> icr . COO 

^EBT^— Dt/r rf vtlov pay /w'hjwT# dfhtt evn though Itme-larrcd — 

B i?oc ncrf (i pjif d'htt rfj'vdi itrl hjf h'r Aiulan I in Au It/e Itmr, ' 

5*“ llirrc Lxi> M. 113 

BLCHEL— JJj-cfK/i >■ - Gornixlf^ orif<‘r — Jlerenue payjtle on estate ordered to he 
paid \~io Coert^Ttet^nue in fu*art ean he ortierr I to be patl — CiVil Procedure 
Code (Jet 7' c/I&Oii, Order AX/, 7,ii7e W— l.ept aim as long as the 
decree rraeint vi,tat\if^d—PfaetiC' and procedure 1 Dnlcr a consent decrco 
tic fn.a f^^nl loe wax malepnj. lo m instJnicnts , and tho t>l intiff was to be 
in jes'p fD of t*‘e <'cfcn5ant% bills anl aI<o to leceira tbo aefendants' share 
cf lie iTTiiu'*' of tliee Inim till In tl o eicculionpioceelings under t! e 

decree in J, a cc n ent order was tal tn whcicbs difcndaiit Jso 1 Was constituted 
t’ B pi i‘ifis ‘enant cf the bnis si 1 the rerenues of the Tilbgos weie to bo paid 
to the pi .ml ff 1) 1 ugl tic Court. Ti e Court then pw<cl an older to tho oliCit 


lanng appealed — 

Htldf tHat the orJer ru<c] upon t1 » darUiast of 1801 continued ahve and effect 
ire up to 1913, an I wonll remain id f c« till the pLintul » debt was sitisfled 
Pcs CCBiau — Property ttAcUel 'lel ling a lerenue or prelucing interest oi 
din^endi is with n the tuemiog ar I <onteinpl tion of U garnishee ordeie issued 
unler 0 ier XXI, Buie C2 of ti e Ciril Pio dure C le (Act v of 1903) , and that 
such interert or dmlenl t«<.oiuiog due, and theicfoie in the futuie, is expiessly 
* sime pnariplo that if an 
unler the same Buie, then 
• I • h attachment on the same 

Uirxsxiv AafBiTBio Afx-vt .. (1814)39 Bom SO 

Suit tn a Daroda Court- — P'f ndan^t oh/eetton tojunsdicUon and other 

fleas— defendants contenUins m-rr led — Decree against defendant — Transfer 
* - s? r I t i^g decree on the 

• • riscfiefion of (A* Daroda 

• ht in a Baroda Court, the 

, _ ^ , the suit and also raised 


Held that, hanng regaid to cir umstances, the ca'e was one of voluntary 
Bubmission to the junsdiclion of the Baroda Court «s the defendant had raisw 
other pie IS along with las ohiection to the junsdiction of the Court to entertain 
the suU anl that the deace passed by that Court could be executed by a Bnti«h 
Court 

Parry ^ Co r Appasanx PtUai lS80)23Isd 407, dtHingaishei, 
llxHem\D Pamji p Gru^cniM>Kxi/i . (1914) S9 Bom 34 
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DECREE FOR DIVORCE — Permanent maintenance^Award of a lump sun — 
Payment. 

See DivoncE Acr, I^'DIAN (lY of 1869), sic S7 . . 183 

NISI— J)fcr«/o/ possession onpapnentofa eerlatn sum mthn sir months, 
in default, furfitCure oj the ri jkt tor t aer potKSSton — Appeal — Confrmahon of 

,iecree T/ietcrin ofsix months toruafiam the date of the final decreel The 

pluntiff biought a suit to iccovei possession of property as puichaser fiom Jelend- 

lUitsNos 1— b and to icdeem the mortgyeof defendant No 7. The first Court 

having distn 

diiccting tt 

ceitam sum 

defendant f 

the decree 

dissatisfied 

Court and t ' 

Hi'h Com * .. * 

deiendonts cioas objectious wcie dismissed 

T7ithin FIX montlis of the date of the High Court’s decree the plaintiff depontel 
tn Court the amount piiabUhv him and applied for execution Defend mt No 7 
contended that the pUmtill notlwving cooiphei wrth th" teimiof thedeciecof 
the fii'st flppelhte Court, hii light to leiovei possession in execution iris 
foifeited The lowei Courts upheld the defondaiit’s conteutiou and dismissed the 

dirkhist. 

On second apped the plaintiff, 

ffcld, revoising the deciee, that the time for exeentmg o decree nin for 
pos<essiou inn fiom tl e date of the High Court's Jeciee conhiming the deciee of 
the loner Courts, foi irhat iras to be looked at and inteipieted was the decree of the 
final Bpp^llitc Comt 

Sa/a Bhup Indar Bahadur Siitphv. Bt/tts Bahadur iSinyA (1900) L E. 27 
I A 209 and Aone/iand V Ac/iu (189t) 19 Dom 258, followed 
SitWaji CitAJiBAvr Sakbablai ATUABAUsnii (1914)38 Bom 176 

I — ' ■ ON JIORTGAGE— irTfetf/ien— itwtfa/joB, 

jee LiBlTiTiOK Act (XV OP 1877), Sen II, Abt 179 20 

— — UPON COMPROMISE — Pas/menl hp instalments — Default — ExetuUon 

JdxnontH of the legal representatives of thejadgment’credUor—Stepinaxdof 
ercOution — Dsccution barred hp the lapse of ttcelve pears. 

See Civu PsociDCBE Code (Act V op 1908), bec d8 266 

DEED, CONSTUlICrriON OF — 5im«f(ancout ereeKtiono/ <alc>deed and o^reement 
to retonvep — Transaction amounts to mortgage lip conditional sale. 

Are CovsTBCciiox Op Deed ...119 

DEKKIIAN AGRICULTURISTS* BELIEF ACT (XVII OF 1879), slcs 3 (w), 10 
x'>d 5Z— Suit falling unler see 3 (ic ) — Dieiston not appealable — ^eitfion hu 
Dutnet Ju.lp’'\ The dennao in a suit filling under aettion 3 (w) of the 
Dvkkhan Agicultuu ti’ R-luf Act (\ VII of 1379) w not app’iLible according to 
the p-oi nuns of sertinn 10 of the Act Unler 8ei,tion 63 of the Act, the Disfuct 
Judge aloie nnd not the SuLoidinate JuJgoof thelirst CLiss is authorised, in 
■uch a case, to pass on order m revision. 

SiTiiAU Mosappa t Sam Kua'sdoba .. (I 9i i) 39 Bom. 165 

PrtoranJ subsequent mortgages upon tie saao property ly We 
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ti O’partrrrr rT*!;f<rn — SnU on nor'^tr^f viliout rf/crtneeto 

ilef'norn'T'ci^t—StfitjLfrt tuit on tie jncr ncrf^aje—Subst^uenl tuit 
lanrd. 

SrfCtri^ PiocrrrxE Code (\ct Y or 1P03), ste 11, Eippl. IV, 
Otrrit 11, 1’rtr 2 ... 138 

DEKKIIW KnriCri.TUEl«T5 UUilEF \CT (\VII OF 1870) rtc \Z-Ftnd- 
in? on <j pT^’ir-intrv fvf *. 'rti'r a JJrly t$ an agriculturist— In tchat easts 
ti (ht f n ’mj a frtlinm iry drerre 

S e Civil Procroisc Code (Act V of 1903), iecs. 2, 97 ••• 422 

'• . . ... I. src 13->.VbrN 

S^te Is/ Vatnnrtar—^Bit f r otr nt an! rrirnption — Adtent po«*rt«ton hy 
nor'iiiyt—Jl'rtdilarv .-I / ( Act III nf 1^74), srrlion 5—j^tsne 

fr^T^ tf * diifr fsrit\ Ono Millinio (jmn If itlipi of tlie pLiiiitiff, by ft 
Cfod i5a*'-l tbo IjII Jul' 7 mo Ip g. I triti po^o^ion cert un Vntan Imm lands 
to n Lnji Ansrt, tn tnro.tor of tlo ilcfonlaitn Milli vrno ilicl, 1873, nmi 
in I'lOO r’jiintJT »q» 1 to rpJe<*m tho mo'tgftg* tinier the provisions of the 
DeUKtn Agiicnltun'ts* Udief Att, 1879 Dp defend iits contended tint by- 
reason of tl e p t>Ti«io is of section 5 of the Vstin Act, the tnoifgiffe lecame 
Toil on the detth of Slslhimo snl th«t (hey Inl been m possession adversely 
•mce th t <!••(? Tie Court of first instance <Ji<Jlotvel the contention on the 
ground Ihtt the morlgsgee elume! (o Uol I tl e p opeitt as such and notas otniei, 
trd after ttVirg ecroui ts p-issod a leeree in favour of the phintiff awarding 
B.e«ne profits from tl e lUte of su It II possess on it P.upees foui hunliedayear 
This decree was confirmed bv tl « lower appellate Court 
Oo appeil to the II ^h Court, 

” ' • c 4« _ rsdemp 

• 1 moio than twelve 

• was some definite 

, , nild fiom ft eeitia 

dte clai rj as absolute owiiei.nnd lot s inoitg geo, he could only “crjuie by 
adverse possession tl e It nitel inteiest to which he svjs eutitled at the moitgigor’a 
dcrtth, iiamclj, Ilut of a moitgtgce 

JffW, fuitl er, tint mesne profits fiOTthe dote of emt coni 1 not be awarded as 
tl e enfouement of the pioaisions of section H of the Dekl.hnn Agueultmists* 
Eebcf Alt, 1879, plueu tic inoitg goi namuihinoie fivouiablo postrouthsn 
he would Le u , if 1 e relied upon tic teimsoftle conti tt, and no piesumption 
conld uiise that the inoitg gee w «, inait fioin tie piovi'ions of the Ait, not 
entitled to letnin po session after (he date of (he lustitutiou of the suit 
Janojt r Jano/i (1SS2) 7 Bom 18o applied 
EaMcnxKDBft VEsrEAri Naie v Hallo Devji Desiipavte (1915) 39 Bom 687 

'■ ■ I. sEcs 13, 15D 

AKD 16— A/bnrtiiry dealings, mot fyayts and promissory notes — Suit /or general 


aeeount entirely separate Jrom the promissory n (»• neeoaii( Mortgagee not 
' '■ (ran aetion ] In u su t for gene 

■'chef Alt (XVII of 1879) i nJ for 
comb nel his tLira for account of 
« n aiiount of mouei s lent upon 
ouit nude up one geneial account 
ny note transactions and having 
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found thnt the jnoitgiges were s^lisfieJ, applied the profits subsequent to the date 
of the sail faction of the mo tgige debts in the account in reduction of the amount 
due to the defendant on the promissory notes 

Held, that the account could not be accepted 

Tli« PelW an AsncultamW BeW Act (XVII of 1B79) has madl) provision 
for two diffetent clasi’es of suits for iceonnthT agicultuiists action 16 D of the 
Actrehtes putelv and exclusively toraoitgage transactions Under that section 
the pi int JT gnsultunst may have cithoi -v dechiation of the amount due or he 
10 X 7 CO nb ne a decUr tion of the esnount due with a decree foi lodemption 
Sc -t on 16 of the Act ent ties IhepUntiff to sue for a genenl account of money 
de dings between him and the lender ml for n bare dechntion of the amount due 
without anv relief being elrimel Thus the two sectons wleie accounts aie 
‘ ~ 1 the Act the mortgage account 

rromtssoi) note account so iLit the 
irplus profits leceived by him aftei 


Jano)x-v J<rn?/» (1882) 7 Bom 185 axiii Jtamehand) a Bala Sathe v Janart^an 
Apaj\ (18S9) 14 Bom 19, referred to 

Lixuaycas IlABiECEiKnv Babak (1914) 39 Bom 73 

DESIIGAT VATAN LANDS— Barib ftmte— Resumption of grant— 

2^on pnHittUonof grant— Presumption as to rtghi to resume cannot be made— 
Right ofretunplion must leproeed 

See Gbakt m 68 


DISCBLTION or ABPETLATE COimTTNTHE CONSIDERATION OF E71* 

DRNCR— i»th findin/fs of fact of Jud'je ree» nsrf fAe 
itUnesiti, rule as to—Proncuntemtnt o/*2Waf Judge ai to eredthiltty of minesset 
not to be set aids on a ealeuXation of prohalihties ly Court of Appeal— 
Erfcianty of txoit txammahon to eredil— Trial Judgds opinion on evidence 
vpheld 

See ArpEiiiTB CouBi 


DTSCBRTION OF COURT — Ac/mimoff ^y'e^iCion^rsotn'finy up of Company 
See COMPAKT 

®I8MK3AL^ QV a municipal OFFICER-S«,e pr damages for lorongpi 
Act (Boudat Act III op 1901), secs 2, 40 


DISTRICT DEPIJTT COLLEOTOR-AnWm// # 


CorniTs Act, Bombat (Bom Act It op 1906) 

562 

16 A>D 167— 

\il 

r the District 
nler the Act 

^ rhtig to hive 


(19l6)39rBom COO 


MrniciPAiiTT op Ritvaoibi v Yasupeo Baicbishva 
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DIVORCE — Ctitlon aul^orifitl^ rtHer tpoute to dhoree the ot/iei’on payment of a 
turn of tncnfy fTcJ 6y the easU — Cttitoai ttniaoral and eannol Ic rteuffntzed by 
thf Court. 

See hirr ‘ .. 638 

DIVORCE ACT, INDIAN {IV OF 1SC9), sfcs 4, 6, 7, 8 and 15— Ufcrfe/w 

diisoluimn of m trriJ je — Amttant Judg^—Jurtsdietnin. 

Nrff BoitEiT CiTii. CocsTs Act (XIV or I860), BEC IG 136 


— ■ — ■■ — — ■ S EC 37— Decree f>rdn’ 0 >ee — Dermanent 

maintenane* — At’ard of a lump tnm—PaymentI In n sutt for Jivoice biouglit 
br the mfe, the ustr rt JuJge has unlcrsecton 37 of the Indian Diroue 
Act (IV of ISoOj, power to mAe tlie oiJerfoi pirment of a lump sum for the 
pennaOBit ma nteuani-e of the wife 

Per Ilai/icard J ■ — The pUia mean Dg of the words of section 37 of the 
Inlun * iTorce. Alt (IV of 1S69 j IS that the gro-,s sum of the monev shoull be 
paid ab'o'uteh to the wife and that the annual sum of money should be limited 
lor the perioJ of her life 


MissTatiost CniBtEs DtEAca ... (1914) 39 Bom 182 

DOCUIIENTS— Omissiyu (o/o?7oiopr</emon# srtfion JrfJ o/’ Evxdente Act as to 
«*in -7 «/oe«m»nts to eontrdJtet aitn’tses- Inferentes drau,nfrom documents so 
used, and bating Jermon on them to prejudice of witnesses 

Set Hivsq Law ... 411 


EJEGTHENT, SUIT FOR— Sub-leate by a Pazcndar 

6ee Fazendaci Tevcbb 816 

ELF'"""” * "■ ' - -N . .•> , 

lim or 
of the 
eet in 
ed in 
istrnce 
same 
of the 
etuted, 
of the 

gas company. 


* ' *heii 3-inch mam with a 

*• . , » • et in question, when they 

. I . ' ’ !■ lo position of these cables 

- • ; . ^ • .V • the loute taken by their 

t-inch main and tLimed that the elect 1C supply company should pay the cost 
thei eof , the l_ttei comp in\ lefnseJ to do so 


that the dam ges, if am, sidTeied by the gas comp UT were dam’ges 
icf( veiable unlei section 19 nf the Ii d n Electn its rt of 1910 as the tl m'ge 
allege! Ill in the gis CO p ny bemg ilepiivel of atcc’s to iS own piopeity {the 
ma ii) which w 8 ntUted on<e ml foi all when the electric supply comp ny 
la 1 then cables ovei the mam, Jnd th t it was i quest on ^of fact whethei such 
damage had been lommitteJ 

Held fuithcr, that the gas (omp'ui weie not compelled to pioceed un'^er 
section 14 of tl e ActsnJdiJnot lo^e then lemedies gain«t the electric supply 
comp my by leason of their not hiving availed themselves of the pioyis ons of 
that eecbon. 


B.e34-*4 
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fotina that tto mortgages were f%tisfiea, apphed the profits subsequent Jo the dat6 
of the sati faction of the tno tgigc debts m the account in icduction of the amount 
due to the defendant on the piomissorj notes 

Held, that tho account could not be accepted 

The PehWan Agucultunsts* Rehef Act (KVtl of lB?9) made pionswu 
for two d ffeient clashes of suits for uceoont by agncultunsts Section 16L> of the 
ActreUtes pmelv and eiclns rely tomoitgtge transaction* Undei that section 
the pi int ff gnculturist mar bare eithoi n decLaiation of the amount due oi he 
may conbne a declantmn of the amoint duo with a decieo foi lolemption 
Se t on 16 of the Act ent ties the pli ntiff to sue for a general account of money 
Je dings between him and the lender anl for abire declaration of the amount due 
Without anr relief being eluioel Thus the two sectons whe'e accounts me 
• " * * 1 tho Act the mortgage account 

Tom'ssM y note account bo that the 
uplus piofits leceirel by him aftei 


Janon ▼ (1882) 7 Bom 185 and Samehandra Baha Saihe r Janardan 

alpo^» (1889) 14 Bom 19, lefenedto 

Laxmawdas nASAEcnAKD t> Babam (1914) 39 Bom 73 

DEbUOAT VATAN BANDS — (?«!«/■ /orj itrttce—Bt^vmpUon ofgrant- 
JTon prodwiien jrani— Preramptwn «j fo toresumt cannot ht mai«— 
liighi o/rejum/iien must Itprocti 

Set GlAKt ••• 68 


DISCRETION OF APPEfLATE COtlRTINTHE CONSIDERATION OF ETI 
DENCE— findtngt of fact of Jadqt loKo otes and "hfars fkx 
sti(nc»iet, rvltti* to^Pronouneement ofJ^al JttAgf at to er^thiUif oftctinesMt 
not to b« let aude on a mere ealoulalton ofprohahiftft^t hy Cuurt qf Appeal^ 
^efetoney of trou examtnahon to credU—Trtai Judgft optnton on evidence 
vpield 

See Appeiiate Const ,, ggg 

DISCRETION OF COURT — Admuuon o/peliltonjorteinding up of Company 

See CoapAffT jg 

DISMISSAL OF A JltJNICIPAlj OFFICER — Suit for damaqei for laronafut 

diiTniital ^ 

' SeePuTSTCT ilvmczfAt. Act (Boubat Act III op lOOI), secs 2 iS 

' ... 6QQ 

DISTRICT DEPDTT COLBECTOR-^««m;/fo wtV 

See Mihiaidabs’ Comiii Act, Bombat (Bou Act II op 1908) 

’ 652 

DISTOTCT MUNICIPAL ACT (BOM ACT, III OF 1901), secs 2 4G^kp167- 
O'reer—Sntfordamaqetfor uronqfu? ditmittan 

'>hni n ' i«trict ^Inn cipditr e«*rc*«nffthe power gircn to it hr the D afn/.f 
Man cip 1 Act fBom Art lit of 19011 ortbe statutori rules male unler the Act 
dun ‘w an oTrer of tl e Mun cipal tr, th t i« on act lone or purnortm ' to haye 
been den« m pursuance of the Act within tho meaning of eer-t on 167 ” 


JICTtCIPAttTT OP RaTYAOHI f VasPPEO BAlESlanYA 


(1916) 89’Boin 600 
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DIVORCE — Outlon auHonun^ nlier tpottte to dieoree the other on payment of a 
ttim of rtoney fj'td hy the eaite — Cutlort uniioral and cannot he rieoymscd by 
the Court 

See III^DU Liw . 638 

DIVORCE ACT. INIH.VN (IV OF 1869). secs i, 6. 7, 8 xvv 15— Decree for 
rfiisidutijn of mjrrij je — Aiiiitant Jajye—Juritdteltun. 

BouBiT CiTiL Coo»t8 Act (XIV OP 18l>9), BEC IG 136 

■ SEC 87— Decree for diuone — permanent 

matfitenanc* — Arard of a lump turn — Payment^ In n sii t for diroice biouj^ht 
bitbswjfe, tJe 'I'tr lu«, untersecton 37 of the InJian Diyoae 

Act (IV ef IStjO), power to miVe tlio order foi p lyment of n lump sum foi the 
pcrnunaft m.i nteiuni-e of the w fo 

Per Ddyirard J — The pUm meaning of the words of section 37 of the 
Iniuji I iToae.Ait of lSu9) is tha* the gro.s sum of the mone\ shoull be 
paid ab'o'uteU to the wife uni tliat the annua) sum of monej should be limited 
for the pcnoi of her life 

Mi^sTstlosp CxtaBBEs BbCaco ... (191)} 39 Eom 182 

DOCDUEVTS — Owirriyji to follow prottetone of section 145 ef Eeidtnee Act at to 
vj\M docum'nti <i eonfrurfiet «i(n»i«e*— /nflrencM drav-nfiotn dooumenltto 
uitd, and lannj Jmiwn on tktm to prt/udtce of vttneuet 

£>ee IltMic Liw ••• ill 

EJECTMENT, SUIT FOR— leate by a Pazendai 

•See Faze\daiji TtNcnc 818 

ELECTRI ITY ACT (IX OF 19101, sEcs \\,Vi—R'pon»\lihtyoflteentttto male 
' " • *' ‘ i by htm or 

cite of the 
1 R sti eet in 
oiita ned in 
tie distrncc 
ig the same 

except bi »]u g ng tl e cle«tii( «.oiniut ) 8 c b)e«, by iea<ou of t?e po ition of the 
cables It Wds found th t tl e wo L of lj\ ng tl e c-Ues h d not been eaeiuicd, 
nor must it be deemed to hare been executed, to the leu^on ille satisf ictian of the 
gus tompuDj. 

Suboequentlr the g's compmv desiied to replace then 3 inch mam with a 
4 inch raainaul foi this puipo«c opine! np Mo htiect in que«tioi, when thej 
di'tOTCted the po^it on of the cahlei On a count of th« pos tion of these cables 
the gis lompifiv weie compelled to make a divers on on the louto taken bj their 
t.in h main ind tl i oel th t the elc t ic supplr companv should par the cost 
theieof , the Lttei comp ny icfnseJ to lo so 

th it the dam gea, if an, snffeied by the gis coinp''nT were damages 
lec v'table unlei section 19 of Me li d n Llecti iti it of 1910 as the d m ge 
allege] Iji m the gis lO p ny being dep ire 1 of a te«^ to ts own piopeitr (the 
miu)whithw» nil tied ome jwI foi all when the eleitr c supplv •omp nv 
lad then cables ovei Me mam, an I th tit was i quest on of fact whether such 
damage h.il teen committed 

Jl'ld fuiMer, tlat the gas romp m srae not compelled fo proceed uH'^er 
section 14 of tl e ^ict anl did not lose Men lemedies rpin't the electric supply 
comp iny by reason of their not laving *Taile<l Miem'elyes of the pioris ons of 
that section 


B eso-0 
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Qjwre, whetteT a licensee tansutg only as WtU damage, detriment and 
incoDTemence as may be js liable for damages under section 19 of the Indian 
Electncity Act (IX of 1910) 

InTHE MiTTEB OFEoUBAT GaB COUPAHT, IlTD. AND 

SirppLT AND TaiuWATs^CoapANT, Ltd. (1914) 89 Bom. 134 


equity " “ ' 

moris ' • 

as tens ■ * • 

Bills , 
said 1 
meiit 

p\ unliG bating sued to redeem the mottgage, 


natna to 
emment 
defend- 
in the 
coxnple- 
kd. The 


ffeltf, dismissing the suit, that the '*wd kaftulayat effectually extin- 

guished the plamtul s equity of redemption 


TENriJlUlBATANt. GopAtllAMCBlHtlBA (1914) S9 Boffl 65 


ESTOPPETj — CfrUfitd extracts of Rent Soil of ** ^nit and ground rent lafid-~ 
Offee of Collector of Romhag — Statements thetesn 'as to nature of tenure of 
land — S’uii dy mortgagee relying on euek extracts and advanetng money on 
(tile tf ere disclosed ^against Seerelarv of State^Jet only for ad^ntntstraUon 
and eolltetion ofreventie — h'o estoppel created tn n atlers of title. 

See Boubat Citt Land Hbtiioib Act (Bou. Act II o» 1876), 

8ECS SO. 86, 39, 40 . . 664 


EbTOPPEIiBT CONDUCT AFTER ATTAINING MAJOBITT — of the 

minor. 

See CouPANT ••• S31 


See SpECifio Reliep Act (I or 1877), sic. 39’ . 149 

■ — ■ - SEci. 64, 165 — of previous eonvietion for 

the purpose of determining extent of sentence. 

SeeVsicriCB 328 


■ —“L' ” ■ lEc. 92, aim PBOT (2 ) — Suit on promissory 

nole—Rlea of an oral agreement purporting to vary note — Admission tn 
pleaditigs—Aiftntision suh/eet to condition — Absence of substantive proof of Oi^ 
agreemi-nt^Onus of j^of)^ AUbragh there ^are cases where it is allowable to 

must 


^ Inn suit on a promissorr note ^ted 23rd Pecember 1907. eiecuted bv 


lie liuLies went wtmiand were allowed to gsre eTidence.on 
which the Tnal Judge In the Iljgh.Couit Ukjng it u admitted that the defendant's 



oenehal ikoex. 


GabBity ceis«d ca 30th JanasTj^lOOSp mad cot accepting ns prored the alls* 
.»rt^,4 t ^L,.. -*- ■* > » » ' - ir 01 the dcfend-int, 

■ ■ . 1, , i^risioQ holding that 

1 • ■ • I. V •• 02 of the Lvidence 


add bj(the Jadicial Commitico that a men) amendment of the pleadings 
vmll hare brought the defecdant ■ contention irithm proribo (2) of eev.tiOQ 02, 
as being an oral agreement as to sthich the promissoiy note silent, and 

»’ '.!■-* • i,> iMt T«etr fhftr Lordships were 

< « s ■ st the defendant 

■ ••••., , , ‘ < of the plaintiff 

• • f« • , • leld by the Trial 

. . . m .» . The agieement 

alleged by' L&e ueieuiLuii uiiut euu loj ,.,.d that had not 

* • . r ^4 . 1 «* the rest of 

a ■ , • • . • Mted, and if 

s • , , , • * « he condition 

, ' s s ‘ . e was to be 

%••••• a C„ pronded 

■ • , at be treated 

• a ’ I satisfied by 


30th January 

UOTiSROT hlCLU KssiSQOTo.Umi HaaiDds 


UoTiSROT hlCLU Kssisqot t>. Umi HaaiDds . (19U) S9 Bom 809 

EYIDEKCK ACT (I OF 1872 ), sec U&—OmtssMn to /ollov provinoni aiiouttna 
doOMmontt to oontradtot tetlnuie* — Inftrtnoeo dravn from dooumentt to tuedi 
and bating deoitton on Men to pryudtco of mtnttttt 

Ste Htirsrr Liw .. d4l 

..I — 1 . ..m jtc 157— Proof o/iit ftatmont by oral depotiUon 

of the foUto <iffieer to vhom ti tt made. 

See CsiuiVAL Fbocedobs Code (Act T or 1898), izo 163 . . 68 

EXECUTION — Paroda Court <f#«ree. 

See Decixb •• 3^ 

■' - - ■ 'Pftree on mortyaye — Xsmifaiion. 

Aee Livitatiox Act (XV or 1877), Sea, III Abt. 179 ••• 20 

■ - ■ »— . Decree upon a oompromtte — Payment by xnatalmenti — Default — 
ilinonty of the legal repretentaUvee of the )udgment‘eredttor—Step-\n‘axd of 
eaeeviKm — Ezeeution barred by the lapee oftwelte yeart. 

See CiTn Fbooedcbe Codb (Act V or 1803), SBO. 48 250 

■Revenue payable on eetate ordered to be paid into Court— Revenue sn 
future eon 6e ordnvd ta be paid — Dariheut kept alive at long at the decree 
remotfie untatufied. 

See Eecbbb 80 

FAZ • -•••—>- 


** I shall lire there till the Wadi remaina in jonr possession. If the Wadi ceases 
to he in Tonr possession, and if the land be required, you are to pay me the 
raluahon ol the said house whatever the same may come to " 
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E.tld^ on the that on tha tnia constmcbon of the lease, the plaintill was 
not cut tlei to eject the JefenJants 

The me nxng of the word 'Fa»cpdan,* when jt occurs jn a wntten dora- 
Toent Qnbohing the contact between the pubes, considaiel, and the lemaihs of 

Fori in J la J’tirffiJnaarfai < Ardethir Iramji (1836) 39 Bom 320, 

note, I ppiOTed 

TeiOwast VisuMnr Kesdatsao Bb*iji (1911)39 Bom 316 

FINDING OF FACT — Ground for setting aside 

Sec Specipic Remee Act (l op 1877), bEo 39 149 

- - — -^Eule as to interference loUh fading of fact of Judge toho sees 

and hears ife vUntsses 

See Appellate Coitbt 386 

foreign court DECREE-Jpjwubort bg British Courts 

See PtcBEE 34 


rOBFSITVBS— lease 

See Cl^ iL PjjocEDuaE Coi>e (Act T op 1903) Osles XXII, Rule 10 688 

FRAUD— General allfgalion letlhout spee^fs issue or plea 

See iliKDO Lsyr .. 441 

FRAUDI7I/ENTTRAJ>SF£R*-JV«»VJp*P®*^‘*We«i tie option of tho person de^ 
fraudtd 

See Tba'speb op PaopEBtr Act (IV op 1883), sic 63 607 

GARMSHEE ORDER— .J^eeenae ?<rya61eon eetole onfered la 6e paid into Court— 
Btienue in future « an be ordered to hepaid—Darlhast kept alive as long as the 
decree remains uniotisfed 

See DtCBEfi go 

GENERAL CLAUSES ACT. BOMBAY (BOM ACT 1 OF l&Ol), sec i-Theteim 
* Collector does not include " Deputg Cotleetor 

See Mamlatpabi Cocstb Act Bombay (Bou Act II or 1906) 

6S2 

GOVERNMENT--~UltraYiie8 order — Xtntila^ien 

See LmxiATiOY Aci (IX op 1003) eca 1, Abt 14 . 494 

GOVERN MEVT OFFICIALS IN BOMBAY — Scheme to erect dioethng houses 
at adrjaattr aaeamadatianof 

iee Reitjupiiov 27c 

GRANT— Oru"! 7?— , 

grant— J 1 • » • 

mast be 

f 

I 

B 

t • , 


TrttAtA SAEaerPA c BaiUAPPA Gibbfpa 


(1911) SO Bom. 68 
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GTJAKDIAN— by, 

GCiSPti’?^ ixD TVjibds Act (Vin OP 1S90), SEC 25 438 

GUARniA\SAN’l> ■WARDS ACT (Vni OP 1890), sec 25-Cii^loly of minor— 
AptUrjti n by yv tr^iirrn—Omrhin n^frf nut t r a eertijicated guardian } An 
appi cLt cn nn ler »(• tj n J5o{ tl e Guardi m* « n 1 Wiird* vet (VIII of 1800) for the 
cj tolv of a TTjnir c n I"*} nialo b\ a guarJtoB, who need not bo a coitiScateJ 
guardian 

I’lTiiiBii RioticsiTBPiS e Bii Pa«T*il ...(1915) 39 Bom 438 

GUJARAT TAtUQDARa ACT (B03I ACT VI OF 18SS)-ifijAfa o/ f«««/row 

liomlay Gi^rrnm'^t 

&fe KiSDiTis 625 

IIEREDITART OFFICES ACT (LOM ACT III OF 1871), sec h-Mortgagthy 
J’atjn /ar — ''uil /hr aetjunt an / r iemflion —Aiiv rst postetston by mortgagee— 

X) lUan R It f let (SI II of hT9),*tChon 13— Mesne profits 

from th' </j*- One ila-lhiTiao, gunlfithcr of the pUmtifT, b> o need 

datol tl e 15 h Jul I's 7, motgi'.d wtli po< e -ion ceitjnn Vutan Intm lands 
toBib ]i Anont, an an c toi oT iK dcfenlints ilalhari-o died, 187J, and 
in I&Oj pL»ni;l eue' to rciccm the mo go unlcr the p oeisions of the 
DeLkhkn A^ i ilturi.t" Re) of Avt, 1>79 Ihe defenliDti lontenlel that by 
rea«o8 of the prop . on' of »e e oo 5 of the Vat u A t, the mo \g ge berime roid 
os tie deaOi of JltlluTiao an] tl >t tliev ktlbciDin po$>e>son adTeiseli since 
tLt Lie The Coast of Gl^t in t n e dsalloirei thecoutentos os tho giound 
that the iiioitgagec lL mel to IoI I tl e p opc t at -u h and not ua owcoi, and after 
tak Bg uLiOdst p. el I <i? tee n Ltoui of the pL otut unjtdisg ne<ne piofita 
£ios) the late of *u t till po .e-. i o at rupees fuui hunJied a rear This decree 
was cosGrzned b> the lower appedste Court 

Od appeal to the High Court, 

II4J, that the tnortgigee remaisel a mortgagee for the purpose of the 
redempt on soit, pren ussuising that be hal been in possess on loi more than 
twelpe aeais since the death of tieorignal loortgjgor Unless there was some 
definte iniic-ton on the put of the pei'on in possesion that he would from a 
certain date claim ns ab olute ownei, nndnotos mortgagee, he could only acquire 
by adrerse possession tho lim tel mteiest to aehich he was entitled at the moitga* 
gar’s death, namely, th it of a mortgagee 

XTcW, further, tliat mesne profits fiom the dito of suit could not be awarded 
as the enfoicement of the propisinns ofsetion IJofthe DeUkhan AgiicuUuusts’ 

Eel ef Act, 1879 pitted tlie moitgigoi in a much inoie fuTOui-able position than 
he woull be in if ho iclicd upon the teims of the contiact, and no presumption 
coull arise that the mortgagee wss, ipait fiom the pioYisions of the Act, not 
entitled to retain possession after tho date of the institution of the suit 

Janytj «7anoy» (1882) 7 Bom 185, appbed 

BaucnairDBA Teneaji Naik r Kabio Dfvrx DrsHfAirDE (1916) 89 Bom 687 

HIGH COURT — Single Judge siUtng on tie Ortgtnal Side of Ik" High Court — Poicer 
to stay suit pending h<fore a Sutordinate Judge * Court in fke tnofussil 

5ee Hian CouBTa Act (21 A25 Tier c 101) secs 2, 9 Arm 13 601 

HIGH tOUEr MANUAL OF CIVIL CIRCULABS, CHAPTLE VIII— ofiyifitfa^ion 
by a person for being ri jidcrd as a shareholder irt o Company Taxation 

") c Costs ■■ 383 



xxz 


QENEBAI, INDEX 


Page 


HIGH COURT RULES, APPELLATE SIDE, EULES 1 i.m 5~S*n^te Jtidge 

Ittung m the Ongtnal Side of the Sigh CouH-Pouer to stag suxt pending 
htfort a Subordinate Judgdg Court t» the no/iustl, 

iSi-tf Hiozr ConitTs Aci ( 2 i & 25 , Viot. o lOl), secs 2 , 9 Ain >13 601 


OEIGINAL SIi»E, RULE 6i~Stitgle Judge sitting on the 

Original Side of the Sgh Court^Poner to stag suit fending l>efore a Subordi- 
nate Judge’s Court in the tntfussil 

See fliQH Coubts Act (24 A 25 ViCT c 101), secs. S, 9 and 13 601 


— RTTiiff lOi^Applieation bg a person for 
being registered as a shareholder i» a Compang— Taxation 

Sec Costs S53 


• “ . ‘ " ca 2, 9 AND 13 — Amended Zetteri 

utes. Original Side. Rule 62~-Sigh 
Single Judge sitting on the Ongi- 
• suit pending before a Subordinate 

Uymb 
lo fctaj 

mofussil, unless authoiued so to do bj rules 


MaciJODJ —A single Judge sitting on the Original Side of the High 
Gouit is competent to restrain the parties in a suit before him from proceeding 
with 0 suit m a Sub Judge's Court m the mofossil, and so m effect etay the 
proceediagn 

Kabatan ViTSAi Sauant V Janbibai .1 (1916) 39 Bobu601 

HINDU LA'W—Arfo//»c’a—.^«< of tntalid adoption— Invalidly adopted son not 
entitled to maintenance — Declaration in vrUtng that the declarant will gne 
eeriain lands as maintenance — Sartnal agreement not executed — Grantor cannot 
le sued on the declaration— Ineom^tte contract ] Under Hindu Law, a boy whose 
adoption has been found to be tnralid has no right to be maintained out of the 
estate of the adopted family 

The plimtiff, claiming to be the adopted son of the late Thakor of Mehelol, applied 
to obtain certain lands from the estate by waj of maintenance, to the CoUectot who 
was in charge of the estate i i n . ~ 


uucullUlJilO — 


^eW, that the defendant Was not bound bjthe declaration, which marked onlv 
aita« in the negotiations, which, unless completed, conld be broken off at anv 
tune by either side J 


Daltatsino/i f RAisiKoai 


(1916) 39 Bom 628 


' Adoption— ITalf brother — btitahshara'] The adoption of a half* 

brother it not inraliil unler ilmdu I<aw 

OAAAifAa- BAtKirsn-NA t KseajSATB Nabatan (1916) 39 Bom. 110 

... ", — Adoption— J'ahditg (f adoption— ^on-performance of ceremonv of 

catt* hotnam— D --r--*** 

o«e deehnes to aci ■ 

as lo lUia^ JocuBu ■ ■ 
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to (artira pw tXffhio pry udief of tnlntt'tt — OeneralalUgahoni 

<furtAKt Miflufnef a*dfr^ud v^tkOMt tjpmfe ntues or^?faj] On this nppeal, 
their LorJshipi of the Jnlieul Committee, in a suitto e'Ublishthe Tjhditjof 
an adop'ion iieW, (reTersing the deciMon of tho High Court) that on the tTidence 
anl under the circumstances of the ca«c the adoption was Talid 

\Vhere the boy to be ai)opte>! l» of the eimo gotra ns the ndoptire father the 
performance of the ceremonr of rfoWo Jtofiwn u rot essential to the vahditr of the 
adoption among M-tratLi Brahmiiia in Bombay 

ValubatT Ocxtnl Kaikinath (1899)21 Bom. 21S appioved, ai being based 
CO* on the |iirtiealar degree of rcKtionsbip, but upon the broal ground of the 
idectity of^otro 

A Hindu testator bv hii will appomtel fira trustees of his properti anl give 
power to his wi low to alopt aeon with their consent and adTico, and one of 
the trustees decline 1 to act, /TcMthattho consent of the do lining trustee was 
not c'Wssary, and the adoption male with tho consent of the other font trustees 

was Tidii 

It u a general, sJutarr, and intelligiblo rale, and one substintiall) etnbolieil 
in section 145 of the Enlence Act (I of 1872) that if a witness in under 
eros»*examiiiation on oath, lie a) ould be given the opnoitunitr, if documents 
aretobeusel against him, to ten )er his explanation ana clear upthe particular 
point of nrohiguitT or dispute and the dutrof enforcing such a role is clear, 
es«cially srhete a witness’ reputation or Aaracter is at stake In this case, 
where the general principle of this rule ml the specific prontions of section 14S 
had not been followed, but documents )!.«} been usel for the purpose of 
contradicting witnesses without calling then attention to the portions of the 
documents so used their liOrdships were of opinion that the decision of the High 
Court on tl e CTidence amounted loan inferential verdict of per^urr against the 
witnesses which was not justiSed 

Smhte Where coercion, unduo inflnence, fraud and misiyiresentation are set 
' . >1 n specincaUv pleile-l, end n 

ion m issue ‘ whethci the 
• h any of the above gioundi 

Wallingford v iTulual Soeirlg (1880) 8 App Cas 685 per T ord Selborne , 
aai Gunga Narain Ouptay Ttluekram ChovdhT^ (1888) 15 Cal 663 L R 
16 I A 119 referred to as to the defence of fraud 

Bail GavoiDBiB TiLiE V SsBiNivas PiKDii (1916) 39 Bom 411 

lIINDtl LAW — Ancfttral moieable property— Will — Bequest — Btqnett 5y Co- 
parcener] One Pandhannath Bamchindra, > i 

he directed that Bs 2,(X)1 should be pail to 
ancestral moveable propcrfi Ho diel leaw 
one of the daughters to recover the amount • 

testator. 

Held, that the legacies were directed to be paid by the testator ont of properti 
which he had no power to dispose of by will 

Vitla Bviien^ Tafnenamma (1874) 8 Mad H C E 6 followed ITanmanU 
apar Jlru^ai (1900) 21 Bom 617, dist nguished and Baehoo v VanlorcJai 
(1901) 29 Bom 5 l and (1907) SI Bom 373 distinguished 

PiaviTiBiir BHiowiitT VisHwaiTAin PavniE (1915) 39 Bom 693 


— Aneestral property — Will — FreHate — Fayment of full prolate duty 
Set JoiKV 
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HINDU ‘ ' 


i 

b 

*.u4u lit uukSKAtt » Nivaitri ...(1911) 39 Bom 113 

, . . ■■Dmo^aftaa ofmarnaij^ — ' '* 

|D>«« <0 rfuffrce <Af otKei onjtaj 
tmmiraf an^ canna£ 4e reciK 
(fX ofisr^i. s€<r£iait -’ll A canIc 

P Unh c\al6 Ijt wliwhthe mvri\g« v* vk- aissoival Dy atlici husband or 
■nif agun t the WHliofthe dwo col mitc, the sob condition attachcl beug the 
jimicnt o£ a fuin of money fixe! oy the caste, cannot bo rceogusel bi the 
LeuU It must bo legndel as immoril o oppoei to public poU j within tho 
mi'anugof section 23 of the Indian OontiJwtAct (IX of 187 d) audis equally 
repugiait toHmlu Inw, which rciardstho nuniaga tie as sosacted that tho 
pos luihtv of diTO ce on the best of giounds is permitted only as a leluttant 
ccmec'siOTi 

Tlrg T Jiartnn Ooj9 und t Sat iiK/>rt (186 1) 2 Botu H C E l2l, 

followc ] 

KisHiv Hasoovan e Bm GiMDi (1915) 39 Bom 638 


— — ,rtnn< JHn'fu _fami£; anif yomi iuiit'ss— Cuii£ror£j! * 

ejrfflin tn«m&<rs qTtAe £A« > - ^ f , 

— IrtnWiij/ of M* itifni fa-mtlj for coi » 

A joiil Hiulu f innh firm must be leg ’ , » 

in fact belongs to the joint f toilr 

If n business be carried on by the mcmbeis of a joint Hindu family for the 
benefit of the enfi o faniilr nd tieie are members of the fainilj who do not 
aitirolr paificipfe intlcoonluct of tie lu i css, paificiilaiJy if su(,h business 
has lesn oiigii llycstabli heJ to the Ictnmottof the f milr piopeitj and ba idol 
down hemlit iili, then the resoltant li bihti of nil tie meinbii of the fumilj 
wooll be refeinhle to tl 0 notion of mat ageisl ip ba one oi mo e roonibois foi the 
bej eCt of the rest III the u^ual sense in wl ich the iclatiots of tho ma igci and 
other immlnri of t! o famila )i Tcoftcn been ncteptel and defined in all tl e Couits 
onl the halihc of (lose jnembers of the fauiili lot m-tivch eiggej la the 
conduct of the business woull piobablr be lestucted to the ehue of each such 
member in tl e joint llin la fsmiiT pioperty 


In a case where one or m*'" * 

of tl cir osnv oot t tl \ 
intfiUon of skmeg its 
of the mcnheis vo vl\^^ 

the o her members h eet » vu me extent to wli h 

such a film anl the resulting pofits fuH within the 1 gd 
ac juisitiQu 


it a^business 
lor with the 
the po ition 
hahilities to 
tie lOnJutt of 
notion of self 


Juiiisuii, LiDiioosiW r CntTSiu IIabmino (1915) 39 I om 716 


«/nr(T— f y ornn/ron — Palf'rnaf ’ifp rjranlmHhi'r 

Ion Aecofli g to th" Mitakslara the p tci al slop g a ilmo*l or 

i» mti l^l to a eharc in tli famili est tc wlen it is paititioiei imong her 
gTaTidsOTlS 

Titmi. Riuvnuirax r PnAntio EauRBiinvi ( 1016 ) 39 Bom 873 

. - 3/i?nl/Aar«T, 0 IJ, tte 6 j1 4 an4 S~Vaxvl7a, Ch, Till 
J8— O/m/wef tfrtrt of hart — Brofirr*ff tnifetc— Sapinda— Dnjfe’c tont-^ 
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BrotktT^M ^doxeneartr ^nV.] The wilow of o brother of (ho deceased is, as a 
taj^nia, a nearer teir of the deceased than his paternal uncle’s sons 

BlSl^QirDAT Bisi'TOiTSA (1914) 39 Bom 87 

TINDU L\'W — .Vi(al»Jara, c\ap II, tee 6, para 2— CVaif?* hp plaintij'' 
at Pitrat Ch»la io rteoter the property of a dteeated Bairagi —Claim nut 
tnaintaxnahle on tht ground ofrutlom anf /Zlnfu Xaie— lyan/dfir 
— Berritt, ateefie, tludeni in fi^ofogv — Jl'frt — Preceptor, nrtuout pupil and 
tpinlual brother \n reeerse ort/er] The plaintiff cUiming ns Pitr i Chela of a 
decease! Bjragi suel to neorer the property of the deceased 

Held, dumissing the suit, thet both on the grounl of cu«tom rnd on the 
grounl of Iltnla v the pla ntiff had failed to tnako out Lis case 

The declared heir of a Sanrnsi uoler the MitaLshara is a Tiituous pupiL 

According to the 3IitaLshara, chap II, section 8, para 2, the heirs of the 
propertr of a hermit, of an ascete uilof a sin lent in theotogr are the pieceptar, 
the Tirtuous pupil and the spiritual brother belonging to the same heim t ge m the 
larerse order. 

Qairre, rrhetber B Iragis can be clta*el as Sanr'sta because the Older of Bal'agls 
is not eonGnei to the members of the twice bom c <tes 

Biimaa Qopaldxs v Biivsmistj KAVanxinDitu (19U) ^0 Tom IfS 

■ ■ ■ Partition— Prop^rtv to h» part tt lin'd •hould hr toK'n u* rn ttng 

at the date the tuit—Sharee taken atetu t t ’om* >1 th r oiieen'til fn'iht 
svit not tote taken in‘ i aeeouni] The pi int ** a« ii*p e cut n,: '■ii" 1 1 nch of t’ e 
fam li, suel th» defend its wl o tep <•»<• te ' tie tVp tw i* pie t'' e ov" Lt 
n lilt on his share in tie p epmt wl c' !leg 'w «r tl 1 1 T>ep ntil 
had two brnt’ ers, one of whom b d sep r lei fion t » f m I' b ■'icie ng bi« sh ie 
(which (hfn woe J IJth) some reus (ofwe the ►uit Tie de^en I nN ernten ’ef 
thi t the 1/lith share should go in redu^f cn of tl e pi n1i)f « sh ' e r t the p itit on, 
that IS, he w s ent tie 1 tnl'3 irinn« l/12=4th «b re Tic lower Couit h,.Tiig 
awarded a ^rd staie to the plnmfiff, some of the defenl nts npre led — 

the share to wh eh the pin tiff wra ertillcJ in tie f irilr preportr W's 
Jrd and not |th, for paitit on should be mado rebus tic tlanUlvi us on the date 
of the suit 

PBiRJiVAiTDia SniTiit r IcHTTiBAU (1916) 39 Eom 734 



Harpalpur, erclo«iPg i mlwaT ispcipt for ®flO h g* o* li ree ' «tato ' to h re 
been cons gnel by R from R nipur Station ail *1 i g tbe pi ii ti*“ to s U tre 
poo-ls and m fPn me ntiire to rcrert rnd i, v on p e^er’ine’ t IWo bund «, P''ch 
for Rs S.OOO. drwn Lv R n f ronr of M on tbe nl n ♦ p r lie t figlt to a 
SI ah Tlio snme IJ g pU rt t* 1 n e\e •'I’r Iwqi >''0 lyt to o e 
Kanlreceved pMueit of Rs 5 fOO Tie jhiti** tleieu]oi p ’ F* 2,000 
togntberwith me dfirs intere<^t lofbe defei ’ rt« n rp^irtt o' tl e burn whch 
had been presented by tbe deferd*rt# to tie phurtff on tie previcus dav as 
aforesaid and which was one of the bundis mentioned in the letter Tbe 
Bsss-e 


mir 
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gooJs ttfert«4 to in the railway receipt acwr amrea and K returned the eaid 


Held, (1) that the defendants had been paid not as Shah hnk as indorsee for 
collection of a hnndi purporting to bo drawn against the sscnritj of a railway 
receipt 

(2) Assuming tlat there might be a 1 ability imposed on the defendants by 
» ^ Li- w.*— A hnndi to its sonrce, this would 

given within reasonable time of the dis« 
^ the plaintiff lost no time in mahing this 


(3) That the hnndi had been “traced to its sonrce" within the meining of 
the Matwari Association Roles before the defendants received infonnatiou of 
the fraud 

R D Setitkav JwAiApBJjAPOATJurSASiD (1914) 39 Bom 513 

HURT— P#rfem«n« of eye operatxem vtih ordinary tfittors—fFegleti of ordinary 
frtravttoni—yartiu lots of rye nykt 

See Titfiz Cope (Act XLV or 1860), secs SS}', 338 693 

IbfllORAI/— Cbetcn eftaeie 

See ntKDtr Liw 6S8 

INAMDAn-~*4S’«it ly an Ijiamdar ayainet a Khatedarfor reeoveryoj enins—^'J)xiet — 

Suit not eoym able by «* Small Cause Court— Set off claimed in a capacity 
different from that tn suit, not allowable 

See Pbovinciai, Skail Cadbh Copstb Act (IX or 1887), ScB II. 

Ait is 131 

IhSOLVOCY — ITortgagoi^e jiefifionfor tferfanittim of tnsolvenoy — Oppoextionly 
mortyayeejudyment creditor — Step •» atd o/cseeuhon — Zimifatton 

LiMjiATioK Act (XV OP 1877), ScH 11, AsT 179 20 

— — ■ I— i.gurvifal of the cause of action 

See Cirn. Pioceocm Coot (Act V or 1905) Oaoss XXII, RtmE 10 668 

IhSTALilEVTS — Default m payment 

See CiTit PnocEociv Coot (Act V or 1909), beo 48 256 

TOINT PAjriLT RUSrVESS — Liabtlttif of the joint family for contracts entered 
into by manayiny member/ 

See llrjrpr Law yjg 

TOIVr 1T1M>U rAMrbT — Anee/^nl ^viptrty—Will — Drobate — Pavmenf of full 
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P*ge 

testator ktl no beneScial uxiereH ia anrpirt of tho p-oparty dense!, anl tberefora 
they were exeTjptel from the pinnent or any prob-tto duty — 


duty upon the will 

Cotleeior o/Katra r. Chunilal (190t) 2S Bom 161, distinguished 
, EismisiTH PiBsniSiu e GaomiTiBii .(1911) 39 Bom 215 

JOINT HINDU FAUffjY — Contrasts 6y eertatn m'-mbert of the famtly for the 
benefii of the family — Jfjuytny mem^ef's — LicAility of the joint family for 
eontraets enteiid into hy manayiny meitibert 

See JIiHiiD Law . 715 

JOINT VENTURE, AOREEIIENT FOR— ZiaJ»/»/y ayainst uhom 

there u no dosnmemt of debt binding on tft face 

^eePaiTMEXEnip .. 261 


JUDGE — Single Judge sitting on the ortgtnal side of the Sigh Court — Power to 
stay evit pending before a Subordinate Judge's Court tn the mofitssil, 

iS'ee Htoa CocriTS Act (21d;2S VtCT oh 101) secs 2, daHHlS ..601 

JURISDICTION— Pow«« o/Affi<<an< to decide a suit under the Indian 

Divoree Ast{irqflS69). 

See DouQiT Cirn Goosrs Act (XIV of 1869), sbo 16 .. 186 

— ■ 'Single Judge sitting on <Afl Original Side of the ^gh Court— ~ 

Power to stay suit pending before a Subordinate Judge'e Court sn tAe nx^esil. 

See Ilion CocBTS Act (2l Jc 25 Vict o 101), secs 2, 9 akd IS ... 601 

■ — i '« ■ — Suit in a Baroda Cmrt—Defendanfs<Ajectiontojuneiictionand 

other pleas — D^fendantfs contention ooemded — Decree against dtfen^nt— 
Transfer of decree to a British Court for execution— Refusal to execute the decree 
on the ground of nullity — Voluntary submission to the jurisdiction of the Banda 
Court — Execution by British Court. 

fee Decbee si 

KASBATIS — Sietory and statue of Kasbatis tn O-ujrat — Ahmedabad Tatuqdars' 

Act {Bombay Act VI of 1862)—Oujarat Taluqdare' Act (Bimbay Act VI 
of 1888)— Bombay Land Betenue Code {Bombay Act V of 1879), secs 68, 73— 
Eights of Eaebatis after cession to and annexation by British Government — 

^ LutAMt feof/a Ganrcnmrni — Qvma nf w 'daxw/vff. of 

rights of permanent tenure — Lease implies no obligation to reneto at end of 


The only legal enforceable right the Kasbatis could hare as against the British 
Gorernment were those, and those only which that Goremment by agreement, 
express or implied, or by legislation choea to confer upon them. The relation in 
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The nriiiaple laiJ Jowu n The Seertary of State tn Coatictl of t 

KamjcAee SaAaba (1859) 7 lloor L A 476 and Cook t. Spn^g [1899 1 
A C 57i, followe 1. 


The, ‘ ’ ” ' ' ’ * 

rc^pon 
Laine 

on ostou luw p up ic jij iig,wis j», oi oi» lejsmp oi, lue viiiJgo ciaimej by her, 
they never toif-ircl upon any of thelfiisoes of the villiga a l*gal light to jurist, 
at tho terrainitio i of th’ hise, upon a new lease being gi ntod, they were never 
unler a legil o'jligton to g int an) Imso of the village, anl the gnintiDg or 
withholling of a lease rested tolel) m their discietion. 

The me e repe‘ t on of acts of g-ace by the QoTcinoient couU nofe^w se createa 
leg I light to their (Ontinu Jiie 

a lei e for a term does no* import any right to a renewil of it 
on the coitrary it ^rima/icie impbei that the loisee’s light to the premises ends 
with the term. 


iino uia iiuL siLtier the injustuo which thesUtnte was designed to remedy 
The eiTect of sections CS and 73 of the Bombay Load Berenne Code (Bombay 

Act V of 1879) i^it su-r .... m. j . . * . . 

IS that a lessee whe ’ , * 

IS lauai by the 

for the term of jea • ^ ^ 

DO lot gcr. 

Secb£tast or SxaTE rot India p. Bai ns^sAi (1916) 39 Bom 625 

liACIIES — In eaie o//raud, tiottee, *chen to he given. 

Set IIpNDi Sbah Joo . 613 

LAND BEVENDE ACT, BOMBAY CITY (BOM. ACT II OP 1876). arcs. SO, 25, 

89, ^Q~CrrtiJ td estraets vf Rent Roll of'*gu^ onigronnd rent land. 

SeeMoMsnCmLiyBllxvxNxr* AcifBcm. ActlIorlW6'). secs SO 
S5, u9, 40 66.1 

LAND BEVENUE CODE, BOMBAY {BOM ACT V OF 1879), sro. 

Deputy Colleetort auliority fo rtviMtiHe Mamlaldare order paeeed vnder the 
2IiJrUa(d(trt' Cuurti Act. 

Set MiNUlDiBs’ Copats Act, BoudaT (Bou. Act II or 1903) 

23 , ' g52 


— sues. 00 , en — 

J oeteininofland at oanerf^ fitly t/^re— Veer of land d* grafyard and alto 
atUm’er droot— Order Git -rnmeiit for dtte^alinuing the uter at Umber depot 
—On/<r ultra Tiies-X,/ni/tf/»o« Act (/A of IjoS) kA 1, Art u] 
Tlep^^tuu weiempossts.ioHofthe landindupute as owners ever since I8e0 
and used a jorticm of it as a giaveyard, tad ©a another petUon of it they built a 
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iSei whijb wis a<el a.« » tjmber «>>op In 1871, OoTernment n'Sfs«'5 the land and 
entered it in the IlTeiin* R gi<‘cni as “Goreinmert waste lanj The pluintiffs 
pud no assessment on the la li In 190), the Jiistrict t eputv Collector passed 
an order dire^li gth Mamlatlar to “canse the hml iig mil tie wool to be 
remorel fo"thwi h from the sail lani This order was finalli confiimed bj 
the Coramissioier on the 2lth April 1909 Tho pLintiJTs filel the present suits on 
the 2nl Febniarr 1910, to o tain a de<.lantion tlat they were ao'olute owners 
of the land, to lure vet asilo tie on ' “ 
restraining Gor’mment from distc 
land The lower Conrt dismissed 
absolute owners but Ocenpanta c , 

Article 11 of the first acbednlc to the Limitation Act, 1003 The pUintiifs 
haring Bppealel — 

Iltld, that as the Lind in dispute was not used for the purpose of agriculture, 
neither section Go ror section 66 of tic Laod Rerenuo Code (Bom Act V of 1679) 
anpbel to the case, and the orders posseJ br the Rerenue Anthontiesto enetthe 
plaititiffa were vUra nre# 

RiansHur irAUiDEtrA^c Secseiabt or State 70B Inuu (1916) 39 Bora 49d 
land EE\EVDE CODE. BOUBAY (BOM ACT V OP 1879) secs 68 73- 


RiSkltofleutetfram Jiimliay Gocrrnfnenr 

^es Easbatis 626 

XII- 

Jllatnlaf Jar Aofdiny an enquiry tnt0 Reeard of RtghU — Zlanlaidart Court u 
Rtxenue Court 

See Cbiuikai Pbocedcbe Code (Act Y o? 1809) szc 105 (1) (e) SIO 

LANDLORD AN 0 TENANT— 6i{6 tease by a taxeniar 

See PAZzmABt Tekube 816 

LEASE— Cenitrve^en of 

See REsnapiiov 279 

■ Lessee ayreetny to pay annual rent plus Goiernment assessment — Whether 

rent xneludes assessment for purposes of stamp duty 

See Stauf Act (II or 1899), aze 69, ScH I, Abt 36 ci (a), 
etrs CL (lu) 434 


— FORFEITURE OF — Insolteneyof a defendant — 5’«rwpal of the cause of 

See CirjL Pbocedcbe Code (Act T or 1908), Obses XXII, Rule 10 668 

LESSEES FROM BOMBAY GOYERNMENT SIGHTS OF— Lease tmphes no 
olltgaUon to renew at end of term — OlUgatwn to gxce V} possession at end of 
lease 

See Easbatis 625 

LIUITATION — Decree for possession on payment of a eertatn sum within six months 
in default, forfeiture of tlenghttoreeaver possession— Appeal — Confirmation 
of decree— The term of six months to run from the date of the final decree 

See Decbee «»ai •• 

— — I Dismissal of a Municipal Officer— buit for damages for wrongful 
dismissal 

See Distbict Munjcipai. Act (Bou Act III or 1901), secs 2, 46 
A^Dl67 
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LIMITATION— o/eeponU 

See LiuiTiTiov Act (IX op 1903). sbo. 10, Son. 1, Axis 14, 120 . 572 

LIMITATION ACT (XV OF 1877), Son II. Ast l79~lAmitatton Act (IX of 
1909), Srhe lule I, ArUele 182 — CtvU Procedure Code (Act XIV of 1882), 


Schelule II of the Limitatioa Act {XV of 1877), and Article 182, ScheJole I of the 
Limitation Act (IX of 1908) 

LaxiiibjlU LiLtUBSAi « Bvlabhakeab VBinBAil (1914) 39 Bom. 20 

— (IX OF 1903), SEC. 10, son 1, Asps 14, l20~I)epostt~Order of 


lited »a O’s same m the 

* 0 the British Gevemineiit 

. the ameont be refunded 

and the order was com- 
J luu uai ouobwjuemij tor a number of years theie 

• Ca descenhats and the purchisew of 
f sole. Ultimately in 1036, il the father 

to the District Court for a certificate of 
, ioi uiB issue of a certificate was passed on the 23r4 


J wou Uluuuui, alleging that 
ute when the CoouaisaioDer’a 
contended that the cause of 
rejected the pUmtifla* a-pnli. 
120 of ^hedule I of^the 


to the High Court, 


« at most held by the 
Jimititwa Act did not 
eoioathe ground that 
The defendant haTin™ 


n-rfah.ltIt.m<ini,lcme T..t.lio th. Goveraniml when ,l tool omr Hm 
S^Trc.uryml8 IS.jlthojnitrowrf Iho orodit lo the nam. S C L„' 
f poctfie, section 10 of the Limitation let did apply. ^ 

to succeed oa the cvoMud tint 
fll J a' their claim dll not fall wslhin Article It and would he within ? 

S<c..,..to,8,„,,„. (1815) 38 5,3 
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LIMITATION ACT (tX OF 11*09) sic 22- Mortgage -Sale of mortgaged j>ropcitg-~ 

S<ti( egaxnjt otie of the )e\r» of the mortgagor— Subsequent addxtim of 
parttet] One K, & M*home<lan, effected a simple mortgBM in fayoir of V 
on the 23rJ of June 1S99, the martipige debt becoming due o demand 
w!ueh iru mal» on the l*t Januiir> 190* K haring died, a suit foi sale 
of the mortgage 1 propcrtr was instituted b> Y tgain«t his minor son as a part3 in 
tvxs •«sion of the propertr on the 23rl of June IDll The minor’s guanlian 
hanng allegetl that K left other heirs, a widow and two daugltoi«, V applied 
on tl e 29th of Jnnuarr 1912 to 1 arelhem aided as parties and tl ey were so 
added oa tho 12lh Februars 1912 It was contendel by the alJel defenlants 
that the suit was barred as against them under section 22 of the Limitation 
Act 1903 This plea found farour with the lower Couits an 1 tl o suit for sale was 
di*mi<serl so far as the ehares of the a^lJel defendants were eoneerneJ On appeal 
to the High Court, hr the mottgagee, 

ITeiti, tha* the mon-r was sn S -itW ctiargo t on tho whole mortgaged piopertj 
an I the projv rty was I able to bo soil in st^isiietion of tho mortgige in piiouty to 
tho aatisraction of any interest deriTil from tho mortgagor subsequent to tho date 
of the mortgage 

The nut as onginaUy hied was not instituted to enforce cbims against 
shares in the bauds of heirs , it was to enforce a mortgage lien binding on the 
whole propertr in the Han Is of any heir of the mortmgoi anl the addition of 
parties after the expiry of the time 111 not inrolre the dismissal of the suit 
under section 22 oi the Limitation Act (IX of 1908) 

Ourufayya r Dattalraya (1903) 28 Bom 11, followo 1 
TjBenaKPTaiiEaBaysBntP KoKPn (1916)89 Bom 729 

■ Scg I, Alt It— P<WMS»i£>n of land as owner far 
Jj^y years— User of land as gMoeyard and also as Umber jhpoi— Order hv 


• • ssed tho land and entered it in 

laud” The plaintiffs paid no 
■ putr Collectoi passed an oider 

*' ' and the wood to he lemoved 

was finally confinnod bv the 
tiffs filed the piesent suits on 
ttey weie absolute owners of 
to get 1 pemanent injunction 
iffs in their possession of the 
g that the plaintiffs weie not 
absolute owners but occupants only, anl that the suits were baiied under 
Article 11 of the first schedule to the Limitation Act, 1908 The pLiintiffs 
haring appealed— 

that as the Ian 1 in dispute was not use I foi the purpose of agriculture, 
neither section 65 nor section 66 of the I ant Rcrenue ' cxle (Bom Act Y of 
1879) applieil to the case, and the orders passed by the Eerenue \uthonties to 
enct the plaintiffs were ultra lire# 

JTcW, further, that the suits were not baned bi Article Idi of tie Limitation 
Act {IX of 19 )8) inasmuch as it Was not necess rrfor the plaintiffs to lare the 
order set aside 

EasuizHAN nAUADZHAK » Secbstabt 0? Stat£ pob Ictia (1916) 

39 Bom 494 
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LIMITATION ACT (IX OF 1903>— scB 1, Aar ^—Morigasor hoUxnp »» tenant of 

mortnagtc f-impKaria of tvidoe years— Aiotrte yowession of hmted yntereit 

— il>/rtgage an I renl~note void 

6’eeBaiODABr AVDNiawxDASr%\FBE* Act (Bon Act Y o?llS62), 
stc 3 


Abts ]12, 141 — Suit for poitession — r>e facto 

posiesuon icilA defendant-^Surdcn of proof^ YTIieio thd plaintiff ftlleg&s 

■ ' I « • • • • > r t ggjOQ 

■ . of 

■ ' I ssion 

■ ssion 

■ *t he 

, ■ ! I the 

■ ■ m or 

• * was 


SuTSLr?LV YZ'ftiLVtL 


, (1914) S9 Bom 335 


-I .. ■ ■ - — — — i-'-Abt l62‘~Deeree on mortgage— J.ppUeaUon for 

ttteuUon—2Ivrtgagoft pehUon for itelaraUon of ynsalveney— Opposition 
hg mortgagee judgment'ereJitor—btep »n a%d of txfeuhon— Limitation. 

■yff Ljujta.tiovAct(XVop187T), Sen 11, Abt 179 20 

' ■- ■ I < BT 182-“2>«w upon a eompromtse—Pegnent bv 

tnilitments—Lefiult-^Eieeution—Mnioritgoftie legal representatio* the 
ai!^ o/'Mrtu'ion— ^xrOtf/«5» iarrfi bgiht lapse of 
tieeltf peart ' 

See Civil Pbocedobe Cope (Act V or 1908), SEO 48 25S 


MAIIOMEDAN hKYi—Walf 

S e Missiia sv Wake Y*hovtivo Act (VI or 1913), bec 3 663 

MAIOsTEN \1«CE— Bferreybp du oree— Award of a lump siim~Papintnt 

^e‘ PiroxcE Act, Itou-s (IT OF 1869), lEc 37 183 

- — - ■ ——Intahdlg adopted ton not entitled to maintenanee — Pcelaratim 

tn vrtting (fat t^e dfetarant will gtv“ certain lands ae maintenance ~ formal 
agreement not VJ-wu/i't?— Gni»»/t>r cflnno/ be tued on the declaration 

See IhUDC ZiSr gqa 


HKJilCK^lThetfier an eiienlial ingredient man action of eonspiraev to procure 
IrraeX nfenniniet 

MlBIliOE, Co^TBlCT or t ^ ggg 

M AMLtTD Vn— in/o IterarJ of Hightt — Mamlatlar't Court u Sevenue 
Court 

Aee Catuixit raocCPCBE Code (Act V or 1893), sec IO 5 (i) (p) 310 
MAMIATBvn^^ CUUHTS ACT . BOMBAY J BOM ACT II OP 1103). sre 23- 

J‘o.ir/tory 'u.t-Ji, iricl Urgrtg Ctlhe’ut't oulhinlH to r(ttie~2j,,^nlau 
General <-la<»ee Art Uhmtav AelJofJ'Oi). seelwn S-TAe term " Collector^’ 

Joel not inelaJ' Vntriet Deputg Colteeto’’ Land Setenue Code {Domlag 
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Art V of IS79), tetiton 10.] Tfce tenn “Collector" in section 23 of the 
Coui^ Act (Bom Act II of 1906} does not include “ District Deputy 
Collector" in Tiew of the egiress definition of the term in section 3 of the 
Bomhay General Clauses Act CD®®« Act 1 of 1901) ADistnct Deputy Collector 
has, there^e, no authontj to pass any order ander the Mamlatdars’ Courts Act 
(Bota Act n of 1906) 

Jjr/Aav r Jairam (1911) S9 Bom. 293, dissented from. 

So^rn Jiwiani^ <1 Anrrrw wmo Bihkp ,(1916) 89 Bom 662 

MAJiAQEB—ZiaititiyoJ tiejointfaaily /or eoninufs eniered tn(a By managing 
memiert 

Ste IDsiin Law . 716 

hlAl. . ■” .■ ~ r • . ,ontraet — Contpiraey—Cause 

‘ •. * i .* . The first plaintiff betrothed 

. ■ J 's father married her to tlie 

• * this action against the first 

• , “endants, to rccorer damages, 

alleging that they (the defendants) had plotted and conspired together wrongfully 
to procure the breach of the first contract of mamage 

The conspiracy alleged was not prored at tho trial nor was it prorod that the first 
defendant Imew at the time of his marmge with J of her prerious betrothal to the 
second plaintiff 

Stti (1) that the suit was not mautainable , 

(2)tbat no legal nght inhensg m the plaintiff had bees Tiolated, since according 
to Hindu law, by which the parties were gorersed, a father wis entitled 
to break off bis daughter'e engagement should a more suitable bridegroom be 
araHable 

Id an action of conspirucy to procure a breach of contract mabeo is an essential 
ingre^ent of the cause of action. 

Buie in Lwniey t Oys (1853) 23 L J Q B 463, considered and its unirersal 
applicabOity doubted 

Eeiuji^xssOKH e NiBsiDsanri ...(1914) 39 Bom 683 

- -DIBSOLDTION OP — Amstant Jiw^e— Jiinsdietion fo pass a decree 
jcrr d*udl\d\cn ofnarrxage 

See Boubat Citil Coobts Act (XIV ot 1869), sbo 16 . . 136 

-» Cuttom ofeaete— Custom avtkonnng e\iker tpoiae 
to dtvone the other on payment of a sun* of money fixed hy the eaele — Ouetom 
immoral and cannot be reeogntced by the Giurt 

See HiTDir Law • 

3IATADABS ACT (BOII ACT VI OP 1B37), azcs 9 xrn) 10— “Heir next in 
etieeesnon"-^Sueeession to Jlfatadan property— Sueceenon not confined to the 


Held, that D was the preferential heir to B, as in order to ascertain the heir of a 
deceased Matadar, tho Court was not confined to the limits of the Slatadar family 
and should hare in the first instance reference to the personal law which goremed 
parties 

DATAKEtrsALt BiiBhiksi 




. (1916) S8 Bom. 478 
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^lAYDETIA Oa Till rt iQ-^CmpMtterteaofheirs-^Brothertmdoio-'UneW* 
tint— brother'* tcidate ndrer heir as sapmaa 
J^IIivDaLAVr 

ItEPCIIAM SEAMED ACT (I OP 1859), zec 83, ct i-Merehant Shipping ^ei 
(57 (• 5S r»e e CO) »fft»Qnj 114 elotwe 3 and 2’^5, <ZtiKs«» (b) ana {e)— 
tr' f r '' ifer from one ship 

ansfer in article* 

<, » of agreement itv 

to the Peninsular 

# a uu lb i I a Aavigatioi Companjj under wjuch he ogieed mterahato 

ohejthelwfa) corn ■nani^ of Iht Slasto'* or tKo sup lOrOffcers, and to transfer 
lo any other vessel of the Company, trhen reijui cd during the period of 
service These art cles were initi lied by an OAcer of the Board of Tia^ 
When the SS ArraJn arrived in the Bombay llaibour it was sold by tho 
Compiny to an Inin Merchnnt The accused was then ordei-ed by the Marine 
«• e - jjjg Chief Oflicer of the SS 

mother boat belong ng lo the 
•r tho accused wns convicted 
. men Act (I of iSoO ) Tho 

a conviction, contending first. 

r, and secondly, that the o'det 
I* of the CoDipoDy was not a 


Held, that hating regiid to section 111 clause 3 of the Merchant Shipping 
Art (67 find 63 Yie L CO) and (o the fet that tie articles of igrecmcnt half Been 
initullcJ by an OUecr of the Board of Trade, the aii cle as to transfer waa&ot 
ultra tire* 

Held, furtl er, the order to transfer having been given by the Marine Su 
penntMilent of tl e Comrtny m the p esence oft! e Chief OiTcer of the SS Arcndift 
was a Ixwfalcotnmnd ofthe i\tl« faiueto obey wl ich waa puavshaUe uftder 
section 8d cl mo 4 of tl e Sferfchanl Sc men Act (I of ISoQ) 

tupzBos V A Goodhew (1016) 39 Bom B53 

MErCllANT Slllprrsa act (SriKD 68 Vict C eo) szes lU ci 3 1^D225, 

Cts (d) Jl^D (c)— Orrfrr {jieen to transfer from one tl \p to anoU tr — Acamandw 
alfjfiitj lie order — Clause about transfer «n articles of atjreeiaent not ultra vires 

•fre IfeBciTAVT SciUEv Act (I OP I8o9) sec 83, Cc I 668 

MEaNE mOPirS— TZfifcffia iojs v«i< — I^atitu of tie atoiirif of mesne profit 
from tie date of suit 

SctDitusu'i Rzim Act (^VIlt»Pl37<))sto 13 637 

i!I\Oll^Cusfodycf tninor^^ppliea/ion by a fuardian— Guardian need not 6* a 
eerUfie^ed guardian 

See GciZDUvs IST> TTiSDs Act (Vm op 18M), «eo 25 433 

—^■^—Viloppel hy tonJuel a/ler attjinsny ma/only-'LisC ofeontributories 
See CoaPAirr 

'flN0PlTl^5(fp.i«-aii of exe<uttofi-^Ind%M LmitjUon Act fJX of IS09J, 

Are Cirit PaotrcDCBE Code (VcT 1 or 1053} itc IS 
ilinKSHAT A-^ rortion^IM/lrotker 

See lli*fPC Liif 
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MITAKSIIAEA. — Farii'ion by ffranitom — Paternal tiep^randmothtr entitled to a 
eKare 

See IItn )0 Law .m 873 

— — • ' — ■ Ca II. sEc 6, rt i 6 — Compael tenet of betrs — Brother’s 

KidotB — Unele’t tons — lirother’t vtJote nearer heir at sapindx 

See Hivno Li\r ... 87 

Cn n, 8EC 8, risi 3 — Claim by plaintiff as Pitrax Chela to 
reemer the property of a deeeated Burayt — Claim not maintainable on the 
ground ofeuitom and JTindu Lau 

See IlfTBU Law ... 168 

b\Qi2^(sKGT.—Certi^ tTiraelt of Jient JtoJl of‘*gvit and ground rent” land — 
OJHee of CMeeior of BQVibay~Statements therein as to nature of tenure of 
land— Suit by mortgagee rtlymg on such extracts and advancing money on title 
there diielostd against S'cretary of Stale — Act only for administration and 
eollectien of rct'na* — Ao estoppel created in of title 

See Boubat City Livp Retevob Act (Bou Act II o? 1876), 

Secs SU, 35, 39. -tO 664 

- ■ . Cijeenant in (he mortgtge deed—ifortgjge and rent note votd-^Clam 

for eompensalion based on eotenant maintainable 

See Bsiasisi and NAnirADABi TEKatss Act (Bosi Act Y o? 1863), 

EEC 3 353 

Decree— Pxeeution — £iniTa/ton 

J«LijiiTAtios Act (tv OP 1877), ScB II, Ast 179 .. SO 

— . —Pjuity of redemption — Bxlinguishment — Mirtgigor patsmg a nji* 

nama to mortgagee for the Ian l—M rig ^ee erecuhng kab iLnnt to pay Goecrn 
tnent assessment^ In 1876, the pUmtilT uie'tg'i^d the IrJ tu di pute to the 
defendant , and m 1879 pi'wel 4 rti/inawd icl luislingall his Ottup-incj lights 
iQ the said Lind lu f iTOar of the defviidmte Tlie Littei ut the same tiJie gave a 
complemeutary lu/ u/uya^ ag eciiig to par Gor inuiout assessment on the Lmd 
The pLuntiJf haring saed to redeem the uioitgago. 

Meld, dismiss ng the sait, that the ra/inama and kabulayat effectoally 
extinguished the pUiotUf s ei^iutr of lede npt on 

'Veveaii IfaBATAX 0 Gopal ItAaicnANBitA . (1914) 39 Bom 65 

~~ ' STorigagee not aceountabie for sarpCas proffs under STiorigage 

transactions 

See BBEEQAir Aosicdlibbists* Relief Act (tVlI op 1879), secs 
13, 15D A\i> 16 73 

■ ' Prior and subsequent mortgages upon Ike same property by the same 

mortgagor to CO parcener mortgagees— Suit on su'trquent muitgage uUkoat refers 
en-e to the pnor mortgage — Subseguent suit on<A« prior mortgage — Subsequent 
suit barred 

iJee Cmi Pbocedube Code (Act V op 1908), sec. 11, Expl IV, 
Oadeb II, Rlle 2 133 

• ■ ■ ' Sale of mortgaged property — Suit against oie of the heirs of the 

mortgagor — Addition oj^rties ajter expiry of tine. 

See LuiiTATioK Act (I\ op 1003), eec 3J 


... 739 
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■MORTQAQi .— exeeulion ^e^e-deed and a^rtmeni to rcconte ^ — 
Transashoit amsunls to mortgtvje hg eondtUonal sate 

See CosstmiOTiON OP Deep 119 

MOUTGAQii Br VATANDAB—PojJWiwgr mortgags-^Mortgagee'a ;gosse$ston 
of the property aftemarlgagora death not adverse to mortgagor 

AftfllEaEOitiaT Oppiobs Act (Bou Act III op 1B74), seo 6 .. E87 

• , ■ propert j — Decree for 

• action taken under 

• • _ flior^a^ee— iSutf hy 

tiorigagor for redemption — ho lar of sections ll and 47 of the wpjf Frocedure 
Code (Act VoflSOa) 


See CiTit PBocEBcns Code (Act V op 1908), secs 11, 47 41 

MOBTGAGOTi AUD MORTGAGEE — Continuance of reZafton afier decree nm — 

Suit for redemption 

See CtvjL Pbocedcbe Codb (Act V op 1908) secs II, 47 41 

MUMCIPVL OPriCEB, PisMissit. op — for damages for euro igfal dismissal 

6 eeDisiiJ 0 TMoHTCiP*i. AcT(Bo)i Act III op 1901), sics 3, 46 app 
167 800 

MUMCIPALITT— of a Muntetpal OJJecr-'Suilfor damages far wrong 
ful dtsmissai 

See Dmatct Mcmcipii Act (Boa Act III ov 1901), sics 2, 46 
ikp167 600 

hlVldllt— ‘Transaction Ivt 

^ec Pakki Aoit Tsansactions 1 


, , „,iruelion of 

' The Mussaf 

■ ' sejusatly tho 


VmiBiBi p Azizaeioi (1911) so Bom 663 

htOLlOE^Cl.— Cpiffi»naZ 

See VLnit Code (Act XIiV op 1880), aics 837, 338 __ 623 

m .^Znalilitv of FailiBaif Companies forloti, damage or destruction of^ 
gwt entrusted to tn‘tn for earnage—DotJence nMetgarg h exonerate Eadway 
Company when the true cause of the lots, cannot 6e asSertained—Frovision 

of appliances toput cut f res 


See BiitWAT 

191 

^OTIOL— In f*f5 tf fraudulent Jfundi, notice, «Aen to he ffipen 
See Ilcnoi Bhab Joo 

613 

■ “ —’•Etsuviptiin notice addressed to one party and served on 

See Beiouptios 

a n cM er— ITa »cer 

379 

liDLlATY OF DEmE-Ppm^n Coart 

See Dzcbeb 

84 


OFFICIAL ASSIOVEE—B<u»* Porfciture af‘-Insolt*niy <f a defendant — Vethtia 
efhit et*sls and effteit ii the Ofietat Assignee— Efutal cfO^ial Assignee to 
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<^efenii\t of ief«ni3iittadrfentl iniepsndenlltf of the OJlctal 

Atnynfe, 

St « Cirtt PtocEDtrar Cods (Act V of 1009), Obdes XXII, 
Rcti 10 663 

ONUS OF PROOF— Oral asreenent 

S‘8 Etidesc* Act (I op 1373), ato 93, iVD tbot (2) .. 399 

■ ' SijlltefSatbalnaJlertetnonto and annexalton hy Sntnh 

Ontnvunt — Riyhtt of luteet frotn Rofli6<iy Qoveinment — Omw of proof on 
claimant ojriyhtt of permanmt tenure 

See KisBiTis 635 

ORAL AGEEE5IENT — Suit on pnmutory not‘ — Plea of an oral agreement purport- 
ingtouary note—Admitnon in pleattngi—Almttsion ti^)eet to eondition— 
J&etnte of eulilantioe proof of oral agreement— -Onua i J proof 

See ErisEXcs Act (I op 1873), beo 93, asD raov (2) ... 399 

PA 


Qua the client the ts a pnncipal ani sot a diiintorested middle* 

man brispng two priocipala together The qac^tiou which has to be decided is 
what on the eridenco wjd the commoa intentioD of the pirties with regard to the 
settlement or completion of the tnosactiooe in dispute 
A defendant who has eaccessfuUy pleaded a lawful defence is entitled to 
his costs 

Burjorji Ruttomtif R4<z^tean</as ParaMram (1913) 33 Bom SOI, followed. 

GaiioOU&bBaLKisso'rDiso JaitraBaTaw KairaiTit.iE (1913) 39 Bom 1 
PARTIES— jfddition after expiry ofUmitataon 

iS'ee LiuiTAtiow Act (IX OF 1908), BEO S3 ... 739 

PARTITION — Property to be partitioned ekould bo taken at exuting at the date 
of the euit-^Sharea taken away by some of the to pareen-rs before the suit not to be 
taken tnto account 

See HiMDC Law .. 731 

PARTITION BY GRANDSONS— Poiernof slep-grandmolher entitled to a share 
See Hifdu Law 


... 373 
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,1--, — — n— 1^ — * it.*- t*- -t.-, - to 1. — i3ered to tkem 

. • jf the Banks 

!• idents; snd an 

the appeHanb. 

'ar were made, 

put m respect ot tue Jiumlia drawn bv each respdaa<‘pt against Ws ba'ii.iskare 
Tcconrsa wis not had Crab to the Banks in Maaritjtts, but the hundiSj^wero at one® 
drawn on and accepted by the appelJaat at Itomhar. Tha shipments resuibed. in a 
It»s The first respondent hai when the hundw drawn by him became due, retiied 
th ‘m but the second respondent, who had become Jnsolrenb, bad not letired the 
hundis/)£ which ho was tho drawar with tho result that the appellant whose namo 
was on the hundis as acceptor had to rctiro thorn In a suit by tbo appeiiont 
* . ' • ' money adranccd.to pay 

■ . • . . «IenCB being that ne had 

• . • for those drawn by the 

second respondent. 


jn India) that tho agree* 
lentil within tho doSnition in 
hjih goremed tho caso. But 
d cons'iuentiy iiability to be 
t which on 
hs did was 


f\, it. .<41. 


vy me ap]<cmni. 


f tho EQgar under it became a 
1 iho sugar or odranced money 
the partnership with goods or 
and then re*sold it under the 
auiilius he could not refuse his co* 
he joint adventure began pot when 
om lit tJie sugar was bought The 
t«nns and conditions of the figiec- 
credit he was helping the Partner* 
t KM not given in the precise way 
•he respond' nts availed thexpselfes 
hundis themselves "Wlicn a drawer 
■ cceptor owes po 
flwuJ hiaseiy 
SMnd»nt himself 
. hundis accepted 


At to the criterion to be tjpVi »4 to tho torticuiar farts of each ease jb order to 
v^whflhMttrttTansartitraisMSjTjOt & pirtn'rship traasadion, tha cases of 
,/w.o; n 4 ^ Ro 6 <rt,oa 

• ■ , • ■ : C B N. S idO in the 

. ■ * . 12 Put App Ca-s 1115 

' - ■ • • . f.ond it'AireT ZfelnCura 

'•/.V' “ u» 4 iia ; nou u^u • Uotmaentaries on tho Pnaciples 

oj ilfiranUU Junsprud'npe, s*ctjon JK, wtre referred to. * 


KstXiu AnnutLse KiatitJi Jfwijrit 


. (lOU) 39 Bom, 261 


PEN^ WDE (ACTXLV OF 1860),l*C. 75— JirltVatuy of prfvlotu conviction 

ric/weywe ef tstfnt «f*e*teitC4 ■' 

&vrucv>c 3 


... 836 
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PENAL CODE (ACT SLV OF ISCO), aics 337, 838 — Hurt caxtitd hy rat%nttt or 
nrjU^tn e — JIalxm — Terforriance of eye operation mlA ordinary tcusori — 
^•eoleet of oritnary preeavliont — Partial lost of eue-sighf] The accused, a 
Ilainsi, i»*rfonnNl an ojv*ralion wilh an ordinary p.nr 01 scissors on the outer side 
of th“ up’»*r lid of tl e eornp’aipant s ngVt eye ihe operation was needless and 
p'^^o’^n^^l^nap^mlllTe war the most ordinary precautions being entirely neglected 
The wound was sutured with an o'inary thrtaa The result was that the com* 
p’ainantsey' sirlt was p rmanently damaged to a certain ftitent The accused 
was on tl 08“ fvrts convict'd of an offence punishable under section 338 of the 
Indian Penal Cod* lie having applied to the Di^h Court — 

Held that the aecas»d had acW rashly and negligently so as to endanger human 
life or the personal safety of others 

Held also, that the act of the aecus’’d amounted to on offence punishable under 
auction 337 of the Indian P nal Col since tU-*ro was no pornunent pnvation 
of the si^hl of either eye in consequence of the operation 
'\Vh*re a Hakim gives out that he IS a skilled operator and charges considerable 
fees the public are entitled to th* ordinary precautions which suigical knowledge 
regards as imp raliv To neglect such p ccautions entirely is negligencej such 
as w contemplated by the criminal law 

Ekpeios V (i7Liit Htoeo FO'csaol .. (1815) 39 Bom 633 

Pensions ACT (SXIII OP 1S71) sec 6— ^urait/iira—ffranj of land r»Mue— 
Smt to reootrr— Collector t errtt/icate— A /mission of pleader binding on 
Prehmimry deertr—App at — Procedure Colt (Act V of 1905) 
Order Xhl Rule 21] The grantee of a buninjam filed a suit for the recovery 
thereof and at the t ul a preliminaiy issue was raised as to the maintainability 
of the suit without the cortificati provid d for by section 5 of the Pensions Act 
The grantee s plead r admitted a certifiate was necessary but after scrsial 
adjournments for the purpose failed to produce a certificate A decree was 
tboreupon passed on the preliminury issue dismissing the suit On appeal by 
the grantee it was contended that he was not bound by the almission of the 
plead r and it was stat'd that such end nee could be produced as would render a 
ceitiScata unnecessaiy 

Seld that the grantee was bound by the admission of his pleader and that 
even if ha was not so bound there was no nuteiui before the Court to justify 
a reversal of the decree and therefore a remand und r Order XLI Rule 23 of 
the Cml Procedure Code (Act Y of 1903) was impossible 

In the absence of cvidcnco to the contiary the nat of a Saranjum must be 
presumed to be a ^rant of land revenue and not of the soil 

Eamehandra v Venkairao (1833) 6 Uom o33 anl Ra/a Dommleoira 
Venkata Narastmha didtdit |r R<ya Dommadeoara Bhashyakarlu iVaitfu 
(1903)L E 29 1 A 78,ie£orrcdto 

DiTTxii&ao GnonpADB c Nileahtbao (1914) 39 Bom 353 

PETITION — Creditor t petition for eomputsory mnding up of company— Company t 
inalUitg to pay its dells 

jPee Coupiirr 47 
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vr?V^klGK^hK-Clamh}^vUl 1 li^ff^atTt^rttlCle^ato reeffefrHhB of a 

drctated Ba\ragt~Cl<im not naintaiMhU on the ground of custom and 
IIinduLavi 

See Hiiflin Lxw 


POLICE OFFICER, STATEMENT MADE TO~Proof of the statement hy oral 
dej>ostt\on of the Police Officer to whom tt tt made 

iFw CBiui’fil PiocEDOTB Code (Act Vo? 1898), 8EC 163 68 


• . • (HDnerforfJiyyeart—Userofland as grave- 

- -der hy Oooemment for dtseonitnutng the user 

See IiAND Revenob Code (Bou Act V o? 1879), secs 65, 66 491 

-Peeotery of-^Agreenent loreeonoey no bar 

See TBisarrn op Pbopebtt Act (IV o? 1883), seo 51 472 


FOB— Da facto possession mth defendant — Burden of yroof 
i'celdUitiTiON Act (IX OF 1909), Abts 153,144 . 385 

POSSESSORY SUIT — Deputy Collector's authonty (o revise the Mamlat- 
dar s enrder passed under the Courts Ael 

See MiUtiTOiss' Cocbts Aot, Boutsxt (Bou Act II of 1903), 

SEC 23 . 662 


PB ICTIOL — of decree £7arn»»Acc order— Revenue payable on estate 
ordered to be paid into Court— Revenue tn future can he ordered to be paid— 

Ciul Procedure Code (Ait V of t9(S}t Order Rule 52— Darkhast kept 

alit* as long as the decree remains unsalujted, 

SeeBtciSt 80 


■ Lease, Forfeiture of— Insolvency of a defendant— Vesting of hu estate 

and efficte \o the Official Assignee— Rejusal of Official Assignee to defend the 
suit— Inability of defendant to defend independently of the Official Astignte. 

See CiTit Pboocdcre CoOb (Act V of 1903), Obdbb XXII, 
RctB 10 669 

— — — — PftTiou/ eonviclion — Relevancy ef previous eonvietionfor the purpose of 
determining extent of sentenee — Indian Penal Cole (Act XLV of 18B0J, tee 75 
v\. s.... S.t /T^ntfro* B4.l65\ The proof of ft prcTiona con* 

* • » . \ of the Indian Penal Code may be adduced 

»' ■ • ■ I 1 • • ftn clenb.nt to bo taken into roniudeiaticQ ji} 


Per SifiiT, 1 —The proof of n irmoua contiction not contemplated hy 
•^lioQ 76 of tl a Indian P nal Cod? may be adduced proridxl the prenous conviction 
11 rclerant nnd r the Indian Endenco Art The whole question, therefore, u 
whether the prenoai connetjon in question Is relevant und r the Act It u 
wrUinly relevant with reference to the question wljcther the prormous of aec* 
tion 6 Cj of the Code of Cnminal Preoedure would apply to this case, and it seems to 
m* to lie o*henri»o rtlevint on the question of punutiment 

Eitrrioi V Isuiit Ati Bflai |„. (ipu) 39 BoutSSa 

rnLinilNARY DECREE-A;»P«I 

See Pbbsxobi Act (XXIII or 1871), iro 6 


, 363 
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PRELIMINiM^T DFCREE—Dfeims tiat tutf not larred as east" quesitcm ts 
not frehmnar^ deeree 

See Civil. Pbocedpse Code (Act V op 1903), sec 97 339 

1 - ■ Finding on a preltmtnary tssue whether a parly »t an 

agnealtunst — In what eases 1 * the fading a preliminary decree 

See Civil Pbocedijbe Code (Act V of 1903), arcs 3, 97 433 

Finding that a suit ts not ics judicata] A iffctston that 

a natter 13 not r#i jtidieait 13 not a prchminary decree 

CAanna/rirami T Gangadharappa (1914) 39 Bom, 339, followed. 

BniBUi mv SiiiOiTPa v BitastAoavDa . (1914) 39 Bom 431 

PREV’IOCS COliVICTIOIx— -Re?«une _/ the purpose of determining extent of 
sentence 

See PaicuCE 826 

PRINCIPAL AND SURETY— jR<‘»noia^ of principal s name at summons could not ie 
sene I on lim—Sut can pneeel against surely alone tf suit against pnnttpal ho 
still in (line 

See CovTBiCT Act (IX o? 1872), secs 134, 137 BS 

PROBATE — Join* TUnlu fsmili/ — Ane"stril property— ^f'lll — Payment of full 
yrohalc duty ] In a ca^ wheic there wis admitte^y a joint Hindu wmily consist 
ing of & litl Q and a raino «ob the fall ei mad a mil in effect bequeathing the 
whol piOTjeity to 1 H mino son Itwjsnot disp twl tJ at tlo propoity covoicd 
by tl e will was joint fAmiW prop rtj 11 v c tois ont nd d that the deceased 
test tor liad no n fi 1 I int <t in nv nirt of tl •. p opoity d vis d and thercfoio 
thej weie ex u j t d f om ll e pajment or any p 0 ate duty - 

mil II .1 „ „ ,.-4 . 


upon the mil 

Colleetop of Kairay CAwnifof (1901) 39 Bom 161, distinguished. 

Kisuivste PiBstiABAu V CiOOBAVABAi (IDl 1) 39 Bom 345 

PROMISSORY NOTE 

. See Deekhav Aobicoltpbists’ Relitp Act (XVII op 1879), stes 

13, 16D AKD 16 73 

SCTfrOV— Pfea of an oraf agreemeni purporting th targ noie 

— Admiition in ] lea ling^ Admis ion t th ret to condition Absence of suhstan 
tiee proof of oral agi eemritt Onus of proof 

5ccEvIDE^CE VcT (I OP 1873) sec 93 avd pno\ (3) ... S99 

PROVINCIAL S'MVLL C\USC COURTS ACT {IX OF lesTl Sen II Abt 
13— 7f venue Jun hetion Ad (A t X f 1'^ r eh n dau e (c)— Civil 
Proreiure Co,le fAel f of IW) Orh> Jill P t 6 t! I j an I lamdar 
agnnst a Khat Jtr f r tee i / f urn liar t n t enqm aHe by a 

Small Cau e C" rt — ^ t oif rl itmed ta a nj ic i d /f t fr m that in rtM^, not 

alloicalle^ Sims piyaUo Jvn Klatd.i to n Ii u 1 i ns ' pm fco’dernre 
duis and a suit to leiovei sne! d es tlo 1 ss tl n Rs £00 is not cogruatle 
by a Couit of Small Causes and a decree passed in Mich suit is subject to a second 
appeal 
B8SW 
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la a mi brongU by on Tnamdar ngainst n Itiatedar for the lecorery of dues 
in respect of ccitiin immoTeable propc tj payable by the Khatedar, the defend 
ant n’t a pujan O*"® JPP 0 claimed to set off the stipend payable to him by the 
pb 1 tiff 

JTffd tint the d fendant coaU not chim tie setoff which was die to him 
in n dilTtrent cara ity from that m which ho held as tenant or Khatedar of the 
pLn t ff 

hfiDirATitio ^loarstrrjn t Kiiri Ksttr (1914) 39 Bom 131 

IlATT'W\T—7fl<?.jn Contract JeM^^»/‘J572) ski 151 and lo'^—Ltahhty of 
Jf lit rtj' Cow;> nifs for loxt damipr or dt*truetton pf joarft tntruiled to ihtn 
fjr Cirri rfc-~ljc ttnre ncttisarif to troncrate RaUteay Company ioheti ike irtio 
mure of (he lo » ranno' he o«eerfa»nerf — Praenton of appltjnces to put 
put /'/•'■»] II FU^il the B B AC I Rniway Company for the vJue of certain 
bales of co ton entrusted to the railway compmy for carrisgo and accidentally 
bun t while being so earned 

Held that the mlwav companT mcrelv b» r« ^ 

the ” 
w W 
tVe 

tlat s a 1 in the whole coaiee of dnwing the 

wi„’t n to tl e pi ce wl ere t n g1 1 f e the i ilway compn v eb«c red m i II 
rosj’c ts tl « same degree of c rc nl prudence which an ordinary man cO re^i g 
his own r luaile goads m ght hare been expected to tale under the same 
cmum'tances 

^S1 en onronchas enlni'led goole to a railwar companv for carnage, end thoie 
goftls nre ^est damsgwl or de trorel wh Ic in thepo'sess on anJ ui dm the contiol 
— ,gj destruction is enough to 

that loss was not due to enr 
» V 1 Q >> p?cn m sections 151 
u u 1 , 1 .^ of the li dim Contract Act hut no fff’neial rule unirctsilh applicable can 
be laid down os a n 1o of law defining 0 e nmoui t and ijuality of the proof in orerj 
case 'wl k 1 will ihscl arge the nilway company's onus 

cAond JtamrJan! r G I P Railvay Company (1911) 3? Bom 1 
IS an autl 0 ity for the pvoyiosil on Oat a d'^Tce oagti not to be gaten apainst a 
m wan cotnpinr su d ns baiW fo loss d •»>■»•«» J 
to It. tl e 
Tl e cotnj ' 
in two sra • 

11 a lilt » , Bi 0 la"? cto itself tlat in otl ei wo ds it 

sras slto'-rUer exte nal and lecond tie railsrar coTOfnnv * coi t ol Scsond the 
In e. s 1 1 c o art of tl e r w r<»» ff in ^1 1 po 1 1 to tl e f ct U at he had 
n s / pen on* a.-s n < list tyi rfat witf ffe i.oo(fs ri (n strj to f im 
Will » cl n f Hat srlatrrer tic n sr n Jt le and ntlo ntt ibutodilc to 
1 )» owi at T I It in t J e p rs ined to I are l^o-n of » cl nn uncommon or 
of s la ipp wcnla I I ndllst !e o „H not to be WU rrsp n,,ljl fyr it 
B * • 1 a d r cr* CO d o If be lon-illy (if crer lo^itallv) cstaMul ed by tl o 
T t a’ r tl enofnili-ins a of an o dinary hmd attnbutablo to tho l^ileo or 
Lu K mr » o 1 ac) inc’x 

Ilisil luiristT cL (^KPivr r B B AC I Bailwai Compistt 

(1911)39 Bom 101 

RAILIVA^ RECEIPT— DcficAfy of ff'todt to teeamedhy railvay—htHt of roifwar 
rrmyt not ntrenary to eom}Ute tie dttteery ^ 

Am Raiiwats Act Ispia? (IX ot ISOOX tze 73 485 
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RAILWAY RULE — Rule 2 made under eeettot 47, sub‘teelton (2), clause (f) of 
Radva^s Act (JJT of ISGO) ii uHranres 

See RiiLwiTs Act, Ivdia^* (IX op 18D0), ssc 73 485 

RAILWAYS ACT IN’DIAN(IYOF ISO)) sec ^2— Rule 2 made under section 47, 
su seetiun (,1), e/aut^ (J) Rule not ta/iJ — Detteery of goods to be carried by 
Rji'teay a Iminxilritt m — Grant of radtety r eeipt not etiential to complete 
delivery ] The p'ainti Fa bioaglit ceitim goods to the raihray piereiacs and 
band-d a coiisioTim nt noti to the cl tk of the Piilwi^ Company Noretcipt 
wan givin as the pOods were not wished and loided In tho moanwhile, a fiie 
biOa" ojt on the premiss and d st oyed the goods The plainti fa having sued 
the Railway Company for the loss of goods tlie lowci Couit held thit tl e 
company waanot'uUI foi th loss in ajs'^nu; of a laiiway receipt, as pioridd 
for in Rule 2 fiain d undr ae tion 4<, aub section (1), clause (/) of the Indnn 
Railways Act (IX. of 189u} Oa p'aintiils' application under Extraordinary 
JuiisdiclioQ — 

Held, that the eommencem‘’Dt of tho liability of the Company for goods 
delivered to be earned undei S'vAion <2 was in no wjy depeudtnt upon tho fat 
of a receipt having been granted, but must be detennined on end nee ijuite 
ind pendently of Rule 2 und<.r section t?. sub'scctioa (1), clause (/) of the 
Indm Railways Act (IX of 1890). 

Held, also, that inaimucb as Rule 2 sought to define and by defining changed 
wbst would otherwise be the meaning of section 73 of the Act tho rule was bad 

Per Heatok, J —“A‘d livery to be earned by railway ’ (within tho mean* 
mg of section 72 of the Indian Railways Act. ISOi)} means somethmg moie than 
a meic depositing of goods on the lailway picmises it means some soil of 
acceptance by the railway, a taking ns well as a pnng When that taking 
O'curs IS a matter wlucn di pends on the course of business and the facts of each 
particular case , but it ceiiamly may be completed befoie a nilway receipt Is 
ginnted '* 

Per Shait, J —"The delivery contmpbted by section 73 Is an actual 
delivery and marks the beginning of the Com^nj-'s lesponsibihty Tliat 
delivery would no doubt involre not merely tbo bunging of the goods on tho 
railway premises but acceptance theicof by the Company for the purpose of 


auministiauon as to wuiiuei me goous tau ue uiuiiu uu ucmeieu lo oe laiiieu uy 
railway ander section 73 of the Act " 

Rauchavdba NATni 0 GIF BAmwiT CouEiirr (1915)39 Rom 485 

RECORD OF RIGHTS— R’ujHjry by JHamlatdar—Mamlatdaidt Court ts Revenue 
Court 

See CatuiiTAL Fbocesctss Cope (Act Y of 1888). bbc 193 (1) (e) SIO 
REDEMPTION, Eqcitt oi— E xtinguishment 

See Mobtoaob 65 

REDEMPIIOK SUIT — Mesne profits from the date of suit. 

See Dekkhas Aobictitcbists* Relief Act (XVII or lSr9X 
BEO 13 ESI 

. . ■ Mortgage deed— Suit for rcporery by sate oj mwtgaged 

property— Eerree for payment within nx months and in default sale—ho further 
action taken un^r the (feerre — C^niinstanoe ^ the rdaUon gf wuaiya^ and 
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mortgagee^^o b<ir ofseeUont It anlit of the OipjZ Procedure Code (Ael P oj 

im) 

Civil PaowPiraB Code (Aor Voy IOC'S) secs 11 -17 

BEDEiIPTlO\ SUIT — Oneg lenxl acruant of nortgjtje and } romusorg note Intnt 
actions—^orlgaget fou d to be talstJieJ — SurjJlut j rvj I* un icr m^rtgoge tram 


See DEKKnAN AofiicOLtOBis.T8 Ukliee Acr (XVII ov 187'') secs 13 
16DA^D^t, 7^ 

BEMAXD— C'u*7P/^>ecc/«reCr,>*(Je< f oftm) OrUr XLI Itute 23 

S^^PE^Slo^8 Act (\X111 OP 1371) sec 6 3o3 

RENT — Lestee agreeing to pig aniual re tt plut Goternmenl assetsmenl — IfJelhT 
rent tneludet ateeetmenl Jur purpotet of tlamj dutg 

See Stamp Act (II op 1899) see 69 Sen 1 Vbt 36, cl (a) 

SDB CL (ui) 131 

BES JUDICATA— jD«w»o» that a mailer »* not toa joihatus not a preUminary 
decree 

See Civil Pbocedcbb Com (Act V op 1D03), sec 07 431 

■ p » , t by the 

without 

• Separate 

out of 

See Civil Pbocbdcjib Com (Act V op lOOS) seo 11 Expl I\ 
Obmb II Bole 3 133 

— — — — — for declaration and retoveru of pouetsion — Partiei not 
ade^uatelgrepresenlediotheformereuitanltuU not fullg lned-^I\o bar of 
TCB jadicata 

Jee C ivil PaooEDCBE Code (Act Top 1003) sec 11 29 


BESUilPIION— Oranfjir Japi* AWTice— Aon of granl-^Presumplion 

at to right to reiume eannoi be made — Bight »nml be proved 

See Gbakt ^3 


• — ■ - Betumplion for pubhe purgtotfg 

by EcUt Jndi" ^ — ** * - 

the atcommod 
and Sanad — 



A 

Companj 
18o9 by t 


by Government of land granted 
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Hfli n!so(!i^in5 mth tie Cmirt^ Wow) that the English d-vns ons which 
«n« raAi th word* pajbc pjrpos s &« us din the Statute 13 EIii c 3 with 
ref rence to et mptions from ratin, afo d d no help as to the p oper construction to 
be put on the wo-ds in the contracts in suit 

Th d ‘‘n tion of a pabl purpos that the pi ruse wlaterer els it may 
mnn m 1 1 1 d a p rpos tin is an o ject o am in wbcl the ^ene al 
int st of tl onnintT as opp dtotle pn ti ula iDt< est of ind ndu^s is 
d: ectlr and vitally eon <111 -a, app oved by their Lordships of the Judicul 
Committee 


K notice which though addressed to one of the d fendants (a testator who was 
dead) was s nred on on of h s es utors and tuist-HS, also a d fendant and 
accepted and atrWn wl -dn -d I his sol ito a who corroaponded on tho basis of it 
with th < or nm ntas to tie sumption was held to be a rabd notice the 
irregulantv haruip been therebv wair-A 

IlAuiBii rBiMJce t Secbeti&t of State roa India (1014) 39 Bom 2i9 

EETENDE JURISDICTION VCT (ACT \ OF 1876) sbc B cr. (c>-5’tfi/ by an 
Inamdar aaainti a Klattdarfor recoctryof $umt—Du*t—Sutt not co^atzaBfe 
by a <$ria« Cause Court 

^eePBonirciAL Shall Cacsb Cocbts Act (IX 07 1837), Scb II 
Abt 13 131 

REVISION Suit/aliiny under eeetion $ ftej of the Dekkhan AynculiuriHt Relief 
Aet (XVJI of 1879 } — Dec ston not appealable— Rev sion by J)Mfne/«7Brf(;e 

£ e DeasUam AoatcoLTOBisTs Rblibf Act (WII or 1879) secs 
8<w) lOAhoSS 165 

SALE— ^yreemen^ to reeonrey— Ao bar to recovery of potsesnon 

iSee Tbabsebb OP Pbopebtt Act (IV or 1883) sec 61 i'S 

SALE DEED— ^imuf^aneoiM exeeuiion of sale deed and agreement to reeonvey— 
Trantaeiton amounU to mortgage by conditional tale 

See CovsTBrcTioT or deed 119 

SANAD — Construetion of 

^eeREsnsiFTiOK ••• 379 

SANCTION TO PROSECUTE 

fee Cbiuikal Fbocedcbb Code (Act V OP 1893) sec 195(l)(e) 310 

Si^tlASiS CTaim 6y pfainttjj' as Pttrai CSeCa to reODoer the property of a 
deceased liairag — Claim not tnaintainable on tie ground of custom and Hindu 
Zaie 

See IIivDC Law IBS 

SEAM VN — Wilful disobeditnee of la oful eommandt 

fee JlEacrrAvr Seamen Act (I OP 18o9) oec 83 cl I 553 

SLCONDAPPEAL — f it by an Inamdar against a Kkaledar for recovery of sums— 

Sait not eogni able by a Small Cause Court 

See PaoviNciAL Shall Caose Cocbts Act (IX or 183 X II, 

Abt 13 131 

SECRETVRYOFSTVTE— Tfor/ytiy by 

See Bohuat C tt Lanp Hftew* Act (Boh Act II of 18 0) 

SECS SO, So SO 40 651 



hr 
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SENTENCE— BeZmney ofpreotoiu eonviehonfor (He purpose of deiermlnxny extent 
of sentence 

iSee Pjiaciicb 


SERVICE TENURE— ffranf /or Barit temee— Resumption of grant—yon'pi^ 
duclionofgrant—Presumplion as to right to resume cannot he made— Right of 
resumption must he proved 

See Giast ^ 

SET OFF— iSmi 6y an Inamlar against aKhaledarfor rteaeerg gf sums—Set'oJJ 
claimed in a capacitg different from that tn suit not allouahle 

jSccCivil Pboceddbb Code (Aci V of 1903) Osdeb Till, Rlle 0 181 


SHAH JOG HUNDI 

iSfe llun)i SnAH Joo ...618 

SHARE HOLDER— ^/i/iZieahon hg a person for being registered at a shareholder tn 
a Compang — I'axation 

iff Costs ••• 883 

. . ■ ■ pETltlOK BT 

See CoupAKT ••• 16 


SHlf^JRQ— Order given to transfer fiom one ship to auo^Afr — Seaman disoVeging 
the order— clause about tranter »n artieles of agreement not altm Tirc-i 

See MEBCHAifi Seauek Act (I of 18S9). ssa 83, ci 4 658 


SMALL CAUSE COURT— -Swii an /nomrfar against a Khateiar for reenetrg of 

sums not eongnisal/le 

See Pfiort^ctAL SuAti. Cadsb Cocbti Act (IX or 1887), ScS IIi 
Abt 13 131 


SPECIFIC RELIEF ACT (I OF 1877X beo 38-Copemin< tn the mortgage dced- 
Morlgage and rent note void — C^atm for compensation based on covenant 
maintainable, 

SeeBBAQDi3i sarD Nabwadabi Tevcbbs Act (Bcu. Act Y of 1863), 

8S0 3 ... 868 


•6EC 39— JaJtan Rvidence Act (J of 1872), 


see S2— Civil Procedure Code (Act Vof J508) see 100, Order VI, RuteO- 


On second appeal by the defendant, , 

JIcW, reyeisin" the decree and dismissing the suit, that a suspicion of seme hind 
Of othei undefined coercion, was not eafficisBt to support the pka of coeii^cfn, the 
being not /ee«n<fita» allegata et probata 
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Mofef Tall Opi^hya r Jtgnniath Oury (1836) 6 TV R , P C 25 
Ethenehuniier Sinjh v '•itimaeiurn Bhutto (1866) 11 Moo I A 7 and 
lialajix Go.nyaihaT’ (1^03)311 Bom 255 referred to 

Bct SayVQri J— TV) ere f aud oi co rcion aic alleged detail d particulars 
must K giro m the pl-odiogs and paiti s must be stuctlf con&nedto that 
state of fats 

TVhere pa ticularg of co rciOn alleged are wl oily rejected and oTidcnce disbelioTed, 
sndaraguc and diJTe ent kind of co irion i'* heldtoliaTe been piobable on other 
Cl (.umstanc a and doalts tl «-ic is a sjlstnntial eiror m moeedure i suiting In a 
findiDo not » tundujt alltgata et profutta and not austamable in la<T 

Per Beaman J plaintiff who comes to Court alleging fraud or coercion in 
respect of which the la* reiuires him to gire paiticulara ana he being disbclicred 
open erery materul oua of t) cm cannot be giren relief 

TVhen a finding is absolutely unsupported by any mdenco it all that is a ground 
for setting aaid what might otherwise be a conclusion of f ct 

and 
at t 

en« • • 

PPBcsnomst Puie Pivpctiao CoiKtiitaN (1914) 89 Bom 149 

STAMP ACT (11 OF 1899) sec 69^ Sen I Abt 36 cl (a) son 


amouflt of rent and t/oremment assessment 

ffeld that the Goremment assessment did not form nat of the piofit and 
therefore the stamp duty was leviable only on Rs 100 tW annual lent under 
Schedule I, Ait cle 36 clause (<>) sub clause (in) of Stamp Ait 

GiKoiBSM NiBiTA’TOisTeLJ In re (1915) 39 Bom 434 

STA~ ds of as Indian Statute are 

which may liave been adopted 


Eum Veeraredd%x ifum ^o^ire W» (190C)29 Mad 336 followed 
TiiiA’ioowDi r BEirtPOOWPA (1916) 39 Bom 472 


Wl ether effi't ntroe'peetwe 

MussitMi'r TVaet Validitivo Act (VI op 1913 ) sec 3 
STAY OP SUIT — Potcer of the Single Judge ntUna on the Original Side of the 
Sigh Court 

iVee Ifian CouETs Act (34 A 26 Tier c IGt) secs 9 9l^■DJ3 

BUB LEASE BY A FAZE^DAR 

See FazenDAEI Tektbk 

SUCCESSION- Compact tenes of hetri-~Br>aheri mdou>-Uaelt'itoni—Brother’» 
widow nearer hetr a* sapinda 

See Jlijnm Law • 
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Ivi 


Piige 

SUCCES’51011 — JWafa^ari property— Svenstion not tonfined to the Imite of 
Matador family— Heir to be aseeriainetl by reference to the personal lata 


goveminy the parties, 

JIatadibs Act (Bosi Act VI or 16S7), ires 9 axo 10 . . 478_ 

SUCCESSION ACT (X OP 18C5). arc lU 

SeeV^ivL •*' 900 

SOUETT— of 

See CoKTRACT Act (IX op 1B79). SEca ISt, 137 ... 63 

'PKK.k'^\ 0 '&—Appl*eationhvapersonforhetng regislerel at a shareholder in a 
Compan y. 

See Co9T9 3S3 

TENURE OF L\ND— as to its nature »» eerli/ied erlraett. _ 

See BouRiT City Land Rctenob Act (Boji Act II or 1870) 

8EC9 30. 36, 89, •lO ... CO-l 

TORT— Proeun'nj breach of eontraet— Conspiracy — Cause of aclion—Maliee, an 
essential ingredient 

f«eHABBliaE, COMBACTOr ...css 


TRANSFER OF PROPERTY ACT (IV OP 18S3). sec b^-J'raudulenl transfer— 
Ttantjir voidable at the option <’f^he person defrandfl—l^urehatcr at Court 


the wle of 1903 The JeRndiOt l«vin? been put ijitt) ws s^ion of the lands, 
the plaint ll sued to ipcorei pwA ssion ulyin„’ on the sak of IDOC The Jefindint 
conti-nd d that the sale was not Pennine and was not sujipo ti-d liv foni d mtion 
and n-as male w th the oljpit of Jtfiatjn,; the tuditon oi the vind'n Tiie tmi 
Coutt nc^atmd the lontmtionHanldioud thi plainUO’s ilaim The loan oppillato 
Comt hUd tluit till sale of 1906 naa lad unuei eiction 63 of the TinnsUr of 
Pioperty Alt, as the Lonsileiation wns (^lossly male juatc, tin sale was effected with 
the object of d fi^tin,; anl lelavin,: the cu htors »f the Ten lor, and the pkintiJT 
piiticjpated in th< fiaud The plaintiff having appeukd — 

Held, that the sail of 1906 could not be avoid.* 1. under s'ction 63 of the Transfer 
of Plop \.ct(lV of 18S3), at the option of the d fenlant, who ivas not a 
ciiditoi of the vendoi, 01 a BulisejQont tnuisfciee 01 a poison having an interest in 
the piopeity, within the meaning of the aai,tton 

Havingregaidto the preambleas well as section 6 of the Tinnsfer of Piopeity 
Act (IV of 1833j, a p ison who steps in by op ration of 1 iw and not by auv act of 
the owner is not a snbseiju nt tronsfeice within tk. m aning of section 63 
of the Act. 

A pi’iBon having an inteiest in the property within the minning of section 63 
means th.. jietsonwho liaj such inter sta^ the tme oi th» tian»E.*r ojjut'l to 

Vastideo RAonuxATu e Jakabobax Sadasbiv ( 1015 ) 39 Bom 6(7 

SEO 61 — Sale — Agreement ^o 
reeonoey—ho bar to rccoicry of possession — Chns^rwc^ion of slalut'-'^ An agn«. 
mentbythe plaintiff to reconviy the propeity to the defendant male contem- 
poraneously with the sale-deed cannot be pleaded in bar of plaintiff's right to recover 
possession nndei the deed oi sale 
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Pago 

The pTOTUions o{ section of the IVansfer of Fropeit} Act oto imponitiTe 

The eipcess words of an Indian Statute are not to he oreniddenhy referenco 
to eqoitahle principles which may huTO been adopted in tho English Conits 
Sum r’ffrarfJdt r Sum ^o^ireiWi (1^06) 29 Had 326, followed 
TiuisoowDir Bbkepqowdi (1916) 89 Bom 473 

TfiUST — Order o/ (Ae Colieelor re/iMinj payment vetted tn truetSo lar ofUmt for 


reemery 

•See LiitiTATio'i Act (IX or 1908) See 10, sen 1, Abts 14,120 679 

rBAVIEES — Order ffieen to irantferfrtm one tAfp to another — 5fajnffl duohey 
iny the order — Clattte about Iram/er tn artulet of aqreemeni not oltra Tires 

iSeeHsscBabT Sbiusv Act (I OP 1869), 8SO 83, OL 4 . 658 

— . I ORDER — Potteuion of land at ovner for fifty yeart—User of 

land at yrateyaret and alto at Umber depul— Order by Government for rfw 
contiRviiij <Ae uter at Umher depot 

fee LiuiTiTioT Act (IX OP 1906), sen 1, Ast 14 494 


Badttayt Aei (IX of 1690) 

See BiiLTPATS Act, I^iar (IX op 1890), sscs 73 . 485 

XTHOITE INFLBE VCB— Oeneroi alteyaUon mlkout tpeetfo utue or plea 

See Hikdc Law 441 

YALUATIOH — aeeoHxte and admtnutraUon 

See CooBT Fbbs Act (VII op 18<0), sbc 7, cu IV (fi) inn seo 11 645 

VATANDAB— 3/w/^a^e by 

feeHsBBOiTABrOppiCBs' Acr(Bou Act III op 1874), szo 5 687 


VSini—AUeiiaUon »n tpcetal tatet under tpeetal condtfione — Local utaye and 
cveton] Asa general rule v'rttUt ae in^t enable They may he alienated in 
special cases and onier apncial contitiona proriJeJ that each alienations can he 
auppoitt-d hy local usage and custom 
Bajaramr OonrsA (1893) 3J Dom 131, referred to 
HAlSJCHAIE SCBBATABBAT n ShATSAB HA'C7ATA «m (1914) S9 Bou 3d 

"WAGER — Sxuletiee o/Pakla Adat refattontAtf—InlenUon to eeayernot neyahved 

See Pakbi Adat TsAnsACTioas .. 1 


WAIVER — Notice o/retumplion addretted to one party and tened on anofAer 

See Rescmptior 379 


WAKP— Xaw yovernxny to 

See Mcssalu ih Wakp VAliOiTliro Act (VI OP 1913), sraS 663 

WIDOW— Dtt/y oficidow to pay Aerh danttdeflteven tAoiiirAtime~barred—Tf'idov 
not bound to pay debit rey’ndtti/cd by ier Autband tn Air Itfe-Ume 

See IIiKDC Law 113 


■TTin yiviny poteer to teidotr to alopt miA content of tnutees vAere one 
deeltnet to act 

See Tlisvv Law 441 


BS»-« 
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P*g« 


VnhL—Ancetiral maveable properijf-^ralAery-tnnot JeviC* itlbylteiH. 

See IIihDD LiW ^ 

Cn'frf f"** ofieill o/'P<ir«— Dnnif to two tom in equal $hart*—‘Otflofer 
iononofeUerson.tfheikauldhavone^raitureofinile Hta* tr> eller /on— 
Prmiuon Jor <1 luptej tan ou fatlure of natural ton-^Afo/’li afl^r t*>tatorM 
ieath <tn I ueeorUnq ta P<jr^ euitom three daift after death of filher^Qxft offfr 


elder son being m a confutol rtato of mini, ’ tha mmig m nt of tbi) i"*tato 
entrust'd to tbe younsor son if ‘bj W* tnie and Pure integntr, and boMi be 
’ ‘ ' * whole e<tat« with cjuinimUy 

. ■ I • * lijs (P's) rjpht* At |TTe«nt 

■ . ‘ • * ^3 (if®) ba< only adarif.bter 

i • • * of Ihe psfsta' i« to be mad* 

• * • • • ansa 11, after prohibiting any 

■ . ** • P does not gat a son J js M 

. . ' • All the ^ans'*s of thfs will 

ibom of tbeboly o! P he (shall) 

' * . Iiall ebare cf tbo whole of the 

• . * * me •». all tha cUoeee 

wiiiuit lu nils will aia appnenoia to tlio said sod of (bis bodr) " 

The testator di'^d on 2l-<t Angtst ISdd leaviDg his two sons, anl J entered 
the nanajement of tha estate baTiosobtaioed pmbito of the will m 1867. 

P was twice min-iad bat had no son 1m 4ei in 1897 Jeaying a mdow end 
other topTOs n’atiTcs his heir* according to the Porei Intritate Snxe<sion Act 
(XXl of 1865) who brought a salt to ascaitam the ngbts and inUrests of the 
parties in the estate and for partition, basing their claim on P ’s right as the 
own^r of one half of the estate from tho date of the teilatne's d atlu The 
deffodints wore J anl bis son B who was fire year’s oli at the donth of the 
i_ II .... J. , ^ ^ jjijj jjj testator’s lifo time. 

• ' ' ' ■ tee defendants contend'd, snece^ed 

estate which P had eojoyod though on 

field, (stBnaing tho decisions of the Courts below) that tho proper interpreta* 
lion of tho snll m the erents that hod happened was that the £to of dostributiaQ 
sras the d^ath of the testator, at which data ono>half of the estate rested tn P. 
The destination orer to a son who should take upon attaining majontr would 
hftu.siaslansiiagaapurop«aA«l<»i\«wnit»«ith*dest.hu?P*dmitig iw lifetime 
of the testator, a id of his hariug left » son — tho aituatioii also being pionded 
for of tliat son not ' - . / ,i» * • ■ p i 

sumred the testator th ■ > 

right of P to one hi . . ' ' i . 

according to the apps s* ■ ■ ' 

appeared suitsble to 

djTided into two p< ■ , , • ■ • s • , 

property of one of the two sons of the testator.* 

The same result seas arrired at bj the appbcation of section 111 of the Indian 
Successinn Act which their Lordsbipe agreed with the Coarts |below was 
applicable. 

JsBijiaiBDaDiSHOTv SaisinrsBv KarasHa ..(1914) 39 Bom Id 
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TILL — — Aneestral prop^rijr^Paymenl offiiIlf,prohat« duty 
Sfe'JoiKt IIiiTBir Fihilt 


Pap* 


... 846 


— ' ' TFiN gmny paver to teuiou to adopt *etth content of trutteei where one 
deeltnet to act] A Hindu test&tar bj bia will appointed fire tnutmofhis 
property and gare power to bis widow to uopt a son with tbeir consent and adnce 
and one of the trustees declined to act, | 

3etd that the consent of the declining trustee was not necensary, and the 
adoption made with the consent of the other fonr tmstees was ralld 

Bil GiwQiDmB Tilik v Srbikiwas pAvniT ...(1916) S9 Bom, 441 

i^KDING CP— Cooiymny. * 

See CouFAKT ... SSI 


Credtlort petition — Companfe tnahtltty to pay tit debit 
See CoUFAKT . ... • 47 


•Petition iyUhtrehcdder l/or eomputtory tnis<fin^ up of company by 


the Court 

Ste CoHFAKt 16 

WORDS AND PHRASES — 

'* Collector, ” mesning of 

.^cebUMLtrPiBs* CoBBTa Act (Boh Act 1I)ot 1906). eic 8S ... 668 
"Pa** ” 

feeFBortRCULSHiti, Oavsb Coobts Aot (IX or 1687). Sen. II. 

Ast is ... 191 

*'Heir next in succession,” tneasmg of 

^csl^lATiDABs* Act (Bom 'Act VIiOT 1887X lies 9, 10 ... 478 

'* Pnblw pa^p(M^ "idefiaition of 

fiVtf BisCKmow |.„ S7P 

** Secundum allegata et y?roio<<i "* ' 

See SpiCTTio Rblibf Act (I or 1877). #ic 89 , 

“ Bobteqnent transferee, ” meaning of 

See Tiaveth of PioFEBrr Act (IV'of 1689). sxa 68 
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B'f irf /?ni/ I/I Kt Chiff J uml Mr Jushff B tiehtloi 

CHlIOttM\I B VLKISsOVDVb \ fihm ( hiigimi PtuvTirrs) Appplusts t 

I MS VN’ K \NAl\ \IAI (onioisAL I>fi-p\o\st) Ilr«ilosPENT ® 

Pikki adat tmntacUim — TTnyjr mlviUon t> not Pikka ftdatn, 

posiliuii of |ita ch<nl — Tmnta hons by Vamm — Cotlt 

Tae esi«teui.e rf tbe pM i aiu nljti iiNlnp do •• not of it«elf n^gitno tlio 
cxiUen e of in und»istan iins l>Pt«eon the ilitia and his constituent that no 
IMiverv ulnulJ be giien or taken nndei foru ir<l contnctJ nn<l that onti 
differentes ^^lolllJ be retoiered 

Qidthc client tli” pahl i a-itUa is i pnocipU and not a dismterested 
iniill»cnin bringing two principals together The question which ha? to be 
dacil»d H IS ‘lit on th" csidence was the common intention of the parties with 
regard t t!a >cttlein(»nt or completion of the tran«aclions m dispute 

V defmUnt ssho Ins siiccMsftillj pleaded a Ian fnl defence h entitled to 
ins costs 

0 

It irj ii/i nuUoiiji \ Jill ig '•111 I n P,ini%hi folUissel 

Thk plaintiff'i weie a fiiin of Maiwaii ineichantK 
Cciu jiiifi: oil business at Bombay aiul elsewhcic in India. 
The defend int was the ownei of a film caiiying on 
business .it Cawnpoie tluoiigli Iiis Muiiim, Slang.alchand. 

In the }cai lOOS-09 tlie defendant’s fiim employed 
the iil.iintifTs to act as then palclca and to 

°Arpr>nl\o qi of 19n SilltNo llftof IKll 
f') (19n) IS Boro 20^ 

II Sts— 1 * 


1913 

December 18 



2 

ion 


Chuogjiai 

BiLKiSSON 

Jainar ua\ 
Kanui vl\u 


THE INDIAN LAW REPORTS. [VOL XXXIX 

honour then hnndies in Bombay on ceitain tcims as to 
commission and biokeiage usual in ctdcit tiansac- 

tions The account between the paitics was made up 
and adjusted up to the 7tli of July IlUO Tlieicaftcr the 
jilaintifCs accepted fill thei oidetsfioin the defendant’s 
said film foi the puicliase of cotton, seeds, etc , and paid 
hundies diawn on the plaiiititTs by the said film 

It appealed that in the case of none of these tiansac- 
tions was dolwciy piven oi taken and though in one oi 
tuo instances delneiy oidcis li.id lieen given by tiio 
plaintiffs, in eveij such instance tlioie wcic cio^s cntiies 
m lespect of ancli dclneiy oidei 

On the 1st of Apiil l»ll the defendant’s said film 
wrote asking foi accounts and foi paiticnlau of tiansic- 
tions outstanding The plaintiffs tUeicon sent the 
accounts asked foi sliowmg outstanding sales of 800 
tons linseed and 200 tons laposecd and asked the said 
film to aiiaugefoi taking doliveiy and to protect the 
plaintiffs fioin liability cntcicd in lespoct of the said 
tiansactions and claimed Rs 12,209-7-0 fiom the defend- 
ant’s said film On the 5th of May 1911 the said fiim 
wiotc denying tint they could find an^ tiace of the 
said tiansactions in lapesced and linseed in their hooks 
and alleging that their Muniin had no aiithoiity to 
entei into such tiausactions and denying liability 
theicon 

The plaintiffs weie foiced to piuchaso in the maiket 
to meet the contiacts they had cnieied mto as a lesult 
of the defendant’s film’s oideis, and as a lesnlt claimed 
Rs 48,045-15-0 as due on the account between, the paities 

The defendant {inte} aim} alleged tli it tlie business 
of his film consisted only of hundi tiaiisactions and the 
puichase and sale of leady goods and denied that his 
Munim had authoiifcy to eater into foiwaid contiacts 
The defendant disputed the sUtemeut tliat the plaintiffs 
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had acted as pakka adaiia^ and contended that all 
the ovdeih given l>% his Mmmu \^eie wioielv in lespcct 
of wagoiing and gambling tiausactions 
The suit was tiled in the fiibt instance befoie 
Ml Justice Miclood n ho held that Maiigalchand had not 
exceeikd his ippnent authoiitj and that the defendant 
was liible to tlie plaintiffs unless liability could be 
evaded on the gioiind that the tiansictions weie by way 
gaming and wagering 

Aftei consideiing the conise of dealingb between the 
piitics and the position in Kw of a pakka adatia in 
lelatron to his tUeiit the IcimedJmlge held that no 
ciicunistance pioicd befoio him could lead him to 
biippo-so that the piitics had any intention of doing 
moie than gamble on the iisc and fall of piiccb in sihei, 
cotton, etc , the whole of the oMdence being in fnvoui 
of a common undei standing that the paities should 
deal in diffeiences and should settle in that wa> The 
learned Tudge accoidingly decided in favoiu of the 
defend int but did not award him bis costs 
The pldiiitiffsj theieon appealed The defendant also 
filed ciOi^-objeetions to the judgment of Mr Justice 
Macleod moio especially in so fai as costs w’ere not 
awaided to liiin theieby 

Itaikes, witli him Siianfjman (Advocato-Geneial), 
and Jinnah, for the appellants 
Setalwad, wnth J/bos, foi the lespondeiit 

c A V 

Scott, 0 T — Tins is an appeil fioin a decieo of 
Ml Justice Micleod dismissing a suit biought by the 
plaintiffs, who cany on business as Shioffs, pnfc/ra 
adaltas and commission agents in Bombaj’, to lecovei 
Rs 18,0lo-la 0 as a balance of account payable b> the 
defendant on tiansactioiis in winch the plaintiffs acted as 
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tile detenclant’s^^a/f/krt acl(ttia& The baltiuce .ippcaiing 
against the defeiulant isattubut.ible to los'-t^ on foinaid 
contiactb foi tlie sile oi piuchabe of sil\oi, Bengal 
cotton, Bioach cotton ami linbccd AiJ tliesc losses 
occiuicd on coutiacts undoi wliicli m tact no dclneiy 
wasgi\cnoi taken and all the coutiacts ^^elc entcicd 
into with the plaintills i)> llangalchand, tlie Mumiii of 
the defendants Ciwnporc bianch The defendant 
disputes tJie .luthoiity of Mangalclnml to entei into 
loiwaid contiacts on his behalf and upon tins contention 
.uibes the fast point in the appeal 

Mangalclnnd w i*> the solo Hnnini of the defendant at 
Ca'wnpoio tiom isiti to 15)11, his lemuneiation being a 
shai'o of st\ aniHs in the ]J!ofits of tlic Onunpoic 
business 

Tlieu is no doubt that it is common lot Matuaii 
turns 111 the mofiih&il and tliui Mninaii (ufafias in 
Boiubij tocntci intofoiuaid contiuctsfoi tlio puicliasc 
01 sale of silvei, cotton and seeds The cMdonco of 
Twaladas shows tint the defendant’s Cawnpoio books 
lecoid foiwaul tiansactions of this desciiptioii in 
1958 (1900-01), 1959 (190102), 19G2 (1905-0G) and 1901 
(1907-0S) Tilt* books toi lOGl and 1901 woic not 
foitlicomiiig at the tune of IwaluHs nnestigation and 
the} have not bein pioduced m tins Couit The 
evidence establishes that tlic defendant visited Cawn 
poic fiom tune to tiiiio but aevci hunsclf c\anuned 
the books Business lelations betvv een tlie plaiiitifls and 
the defendant’s Cawmioie bi“incli went on fiom 1901 to 
1911 and it IS not disputed that an adjustment aimed 
at in 1908, wlieu Rs 81 was found due to the defend lut, 
embiaccd accounts of foiwaid tiansactioiib enteicd into 
bv Mang.dehaiid in the name of the defendant It is, 
honoici, the fact that between lOOcS and 1910 the 
tiansactions between the plaintifts and the defendant’s 
Oawnpoie firm lelated solelj to Imndies and that of tlie 
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foiwaul triusictions entercd into iii 1910 ami 1911 no 
traLC IS to be found in the defendnnt s Cmnpoie bookb 
It IS piobable tint Alangalclimd did not \\ibh the 
defendant to know of the foiwaid tontiatts ho was 
cnteiing into diuiiig that pciiod with tlio plnmtills but 
It IS not loiiitndicl that the lattei iecei\td in> intimi- 
tion tbit Miiigikhindb ippucnt aathoiity to cntci into 
foiwaid conli Ids hid c\ci been ie\okcd On the 1st 
of April 1911 the defend ml wiites to the plaiiitifCs 
‘ Aftei liaMDg (.opud oui account up to this daj please 
wiitL up infoimation about an> goods which may ha\e 
been bought and sold tliiough joii Tins infoimation 
was supplied at once but it is not till aftei the 22nd of 
Apiil when the plaintiffs bolicitoia wrote that at least 
Rs 10 000 would be lequiied as inaigin on the foiwaicl 
transactions thit the defendant by las pleadu’s lettoi 
of the oth May informed the plamtiiU solicitois that 
Mangalcliuid had no anthonU to cntei into foiwaid 
transactions 

riiL kainod Judge was theiefoie light in holding the 
liausactions m suit weic within tlie appaient authoiitj 
of Mangalchand and wo agiee with him in thinlang 
that if the tiansactions had lesulted in a piofit to the 
defoiulant the defence that Mangalchand had exceeded 
his authoiity would not have been put foiwaid 

The defendant has, howeaei, a second line of defence 
Ijascd on section SO ol the Contiact Act on which ho has 
succeeded iii the lowoi Conil He iileads that all the 
oidcis gi\en to the plaintifls b\ Mangalchand to enter 
into forwaid tiansactions wcie in lespect of wagciing 
md g nnhlmg tiansactions anti weie enteied into bj tbc 
pi iintilt‘> on that undeist indiug Ho also domes that 
the plamtilfs acted paJ ka Tlio denial on 

(be one side and tbc assoition on the othei of the 
plimtifTs’ employment ^xspakl a adatias wciv probably 
in uh With iNiew (o support the lespectnc cases of 


1918 


Luuousiie 

Daleisson 

PAS 

Jainaratav 

KcNAIYALAt 


G 

1913 


ClIHOOM \L 
BALK1SS0^ 
DAS 
V 

Jainarai an 

IvANAUALAL 


THE INDIAN LAW REPORTS [VOL XXXIX 

Wcigei find no wagei Imt foi the leubons gi%en by tins 
Court m Bin joi jiIiutfoujt\ Bhiujiianda'^i Peu a^h) 

^^e aie o£ opinion that the t\istenco of thciw/ /.i adal 
lelationship does not ot itself negati\c the existence of 
an undeistanding betweejiithcmZa//flandhisconstitiieut 
that no deln ei j should be gi\ cn oi tahen undei foi ^ aid 
contracts and that onlj diffeicnces should be leco^eled 

The pl'iintiffs’ accounts show tliat the defendant was 
chaiged the usnal^;«/f/ri wdoZ coniini&sion of six annas 
and foui aim »s foi biokciagc llic plaintiHs’ jouinal 
entries uhich h i\c been put in, namelj Exhibits 25 and 
32, lolating to the 1,000 tons of linseed and the 200 tons 
of lapesced foi the Apiil-Ma\ Vaida of 1011, shon that 
the plaiutifl's logaidcd the tiaiisactions as being on the 
defendant’s « 01 pinate account nhilo the Soda 
Valu entry (Exhibit 19)shou> that ot 300 bales of Bioacli 
cotton sold on the defendmts account foi the Vaida of 
Maich 1011 tuo bundled noic taken bj the plaintiffs on 
then own piivnte account Tlie plaintiffs’ Gumasta 
Ramkissoii deposes that the 800 biles of Bioach cotton 
foi the Much Vaida on nliich the defendant is debited 
With a loss of Rs 13 225 was pait of 2, GOO bales bought 
and sold bj the plaintiffs foi the Maicli Vaida of which 
a considerable piopoition was taken on plaintiffs’ (jIkX) u 
01 piiaate account 

This IS all consistent with the plaintiffs’ contention 
that they weie palcKa adatias ot the defendant 
tiansacting business upon the teiins of tlic Bombay 
custom descitbed in Bhagwandas x but it 

follow fe that gna the defendant thej weie piincipals and 
not disinterested middlemen bunging two piincipals 
togethei The question then xvhich we Ime to decide 
IS what on the evidence was the common intention of 
the paities with legaid to the settlement oi completion 


(1) (1913) 33 Bom 204 
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of the tran'snctions rofeiicd to m the account annexed 
to the plaint 

The evidence of Man^alcliand as to the mannei 
111 which these tiansictions woie earned out is as 
follow^! — 

sj h trau'i ti n- u re m-i le m th«-v waj TTie rates were out some twelve 
inunlis pnor t tlio 1 1 < ihte the 11 nnhij ntiil CaicuttT people used to 

inform lliiir 11 t >mcr«- il>oiit the ntis of diflircnt coiiiiiio titici whoever found 
the rate tu l*c unt. cheip in fiitim x>ouh! -ell "hkI whoc\er ton<idered the rite 
to 1 eciiiie In^h III fiitun in u! 1 pimliae If it any time after this SoiK 
1 pfore the 1 ip iliti tl i j iir In r f uni I tin. tran-ictioii profitihle he Mould 
re 11 1 \ i tek^nm tliprwi < v» tin lue diti the lo -e-ao 1 profits u«cd to be 
betfleil a irhiv to th rite* N» «khici> 11 od to I e given or taken on the 
due due- hj the Her or | urtlia r nspe«.tnch As long as I dealt m such 
irans.if'tnn I u ithtr guc nor took aoj dehierj of anjthing sold or 
pur his 1 Th r takes pi kc lu d ln«n nt Bomhaj and so I nevci contem 
pUtel tl tik r giM. <1 liiuri of good Chhogmil Billnshna s shop is at 
Bambai I nnl Silti tnnsietions mih the -aid firm and once or twice I 
sent reiily tools il i f r siK 1 mid* the «ame kind of Sitta transactions 
with Chhogtuil Dilknahni i I hive m^ntioiie 1 above to hue made witli Madon 
and utliLr a lih H £Q id u In (his ci»e too no deliveries vvere cotitcni 
platL I or 1 ii le • 

The evidence of Rimhi'ssoii, the plaiutifTss’ Gumasta, 
stionglj’ suppoit«> the defendant’s tontcntion that iiudei 
the foiwaid contuict-s m question no deliveiies t^eie 
contenipldted That the coiitiacts in lespect of GO 
chest's of silvei weie puiely by nay of wager was 
admitted by pHintiff-s’ counsel befoie Rainkisson’s 
cioos-csamination liad begun These coutiacts weie 
made upon an oiclei fioni defendant by wire on the 23icl 
July 1910 to sell GO silvei and on the 7th Octobei 1910 
to bin 50 bilvei The contiacts foi all the othei coni- 
inoditiC's weie effected by wjic m the same way.i The 
wiie of the 7th October 1910 lelating both to silvoi and 
to Bengal cotton may be quoted as an example. “Sell 
oOsiUei Aso and 22 Jnnuaiy ; leply” The telegrams 
include oideib (oi sale and puicliase of 800 bales of 
Bioacli cotton, X commodity not pioduced in the 
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Ga\M\poie Distiict Besides these fi, 000 moio bales of 
this cotton weie bought oi soltl b^ plaintiil'? foi the 
Yaida of Maicli P)l] but no (lell^cl\ was given oi taken 

Coming now to commoelities piotliuetl in the elistiict 
in which Cawnpoie is situate, the elcfoiulant gave 
telegi’Uphic instiuctions to tlie plaintiffs to sell 200 biles 
of Bengal cotton on tlic 7th Ottobei 1910 foi the Jauuaiy ■ 
Viuli inel on the 2jth of .Tanii u\ 1911 to sell the same 
amount foi that V.iiela The plaintiffs in fact iecened 
no Beiigil cotton fiom iii\ constituents in 1900-07 oi 
1967-G8 but the^ coiiliatlod toi the sale oi piuchase 
of 2,700 hales upon which dtffiMeuce> weie paid oi 
lecen eel 

Taking next linseed inotliei eoniinotUtj piodiiccd m 
the Cawnpoic Dwtuct, the defenilant gave mstiiictious 
foi the sale and pmehase of 300 tons foi the Septembei 
Vaiela The tumsaction was settled bj stiikmg 
diffeiences The plaintiffs’ linseed tiansactions foi that 
Vaida weie foi 423 tons aU»of wOiicli were settled bj’ 
payment of diffeiences 

Pol the Ma> Vaida the defendant instmcted the 
plaintiffs by telegiam to buy 1 000 tons of linseed in all 
and to sell 200 but none was deliveied oi icceived Poi 
that Vaida the plaintilTV Imseed ticansactions amounted 
to 3,850 tons but there weie no delneiies except 25 tons 
to a Bombay Maiwaii named Sadashiv Gambiichand 
some time aftei the defendant’s lepudmtion of lii3.hclit\ 

The mode in which the plaintiffs executed the defend- 
ant’s ordeis was that employed in executing the oideis 
of all otliei Mai wail constituents on forward contracts 
They took foi themselves on gliai it oi peisonal account 
such ordeis as they wished to leseive and passed on 
the otheis to othei Bombay Mai wans thiough brokeis 
(the modus operandt is well illustiated by the learned 
Judge in Ins detailed account of the defendant’s linseed 



VOL. XXXIX.] BOMBAY SERIES. 

contracts for tlic September Vaida). These Bombay 
Marwaris are a ’^niall body who, as the evidence of the 
inv.iiiable payment of ditterences suggests, almost 
ceitaiuly contiact with a thoioiigh understanding that 
no deliveries shall be called foi or given. They only 
number 20 out of the plamtiils’ 300 constituents. The 
siil)sidiaij' contiatts or Kebalas aic only accepted by 
the plaintiffs from Marwaiis. Theie is no evidence 
that any of the Jlarwaris with whom the plaintiffs deal 
reqniic pioduce for expoit. The plaintiffs’ Gumasta 
admits (1) that in 10 (j 6-(>7 oi 1967-08 the plaintiffs did 
not deln er any Bro.nch cotton for cash ; (2) tliat during 
tho^e yeais no constituents sent them Bengal cotton; 
and (3) that at the May Vuida of 1911 altbongli it might 
have been piofltable to buy leady linseed to fulfil for- 
ward contracts this was not done in any case. 

The first two of those admissions do not apparently 
apply to the business of sale on commission of tangible 
produce ; £oi the plaintiffs* Gumasta says t — 

I tan tell mki fioui the hook-j bow much tottun htwcetl and ropeseed 
Jeli\ercl for tbe Iwttlirte jear^ Tlie quantiUts «IeU\ere<l will appear jn the 
wei^hmeiit book We rcteivo ready gooiN for sale on coininiaaiou from our 
conatitiients’ cotton Im^eed.inO rapetee<l We rtcoiM. linseed by the bag of 
t«() nil! one fourth Diogil matind? Wegcl from 4 000 to 5,000 baga a year 
r.\^t Mir we got lOOOO bale? of cotton for sUe on conmiiision We also 
rcceneil ripesc-d for mIi. on touiiomioii Tlic figures will appear in the 
wei..hment book*. ' 

business of s.de of ready goods is n commission 
agency business the lecords of winch uie kept in a book 
which has no lelation to the Vaida or forwaid business 
in which the defendant’s losisei, were incurred. 

Much leliance lias, liowevcr, been placed upon certain 
lettcis which passed between the plaintiffs and Mangal- 
cliaudfiom wliicli tiie Com t is asked to niter tliat Mangal- 
chand intended and the plaintiffs expected the linseed 
fontiacts lor the Vtuda of^^ay 1911 to ti-' fulfilfc'l by tlio 
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delneiy of linseed Andif thisinfeience weie accepted 
the conclusion -would be suggested that the c^ idcnco as a 
whole does not negatl^c the possibility of deliveries 
iinlei the othei fol^^ald contiacts initiated by Hangal- 
chand, e^en foi otbci commodities such as Bengal and 
Bioacli cotton In discussing the passages in the 
coiiespondence which aieiclied on it is important to 
beai in mind that the time foi fulfilment of foiwaid 
Imseed contiacts foi the May Vaida in Bombiy is fiom 
the 15th to the 31st oi May 

On the 3id of Januaty 1911 (E\hibit G5) the iilaiiitiiL 
wrote — 

Orders for many S<Kla3 (trnmactioiiN) in silver nre received from j on bA 
other people ^o (orders ue reecned) bj me Int is tlic reason thereof ■' 
It does not become \ou to net in this w 

Mangalchand icpliod by E\hibit N — 

\ou Rrite to sa} tint t^e tio not ’^end to jour hrm orders (for) lii8iiie«!S 
snd tint wc send tlie «'»nie to some other firm It is nil right y\eha\e not 
scat orders (for business) to on^bod^ lurthcr please ttntcnndict lis know 
bow you came to know lint and to whom wo ha\e sent orders (for I nsine»s) 
(its to) \Uiate\er wirk has been sent m these dnjs the Kiinc has all been ecnt 
to jour firm and not to inj other pi Ke t firm) Teadj goods ha\c leeii 
more or less sent The same have I oen sent to Tilokchand Alamraj Goods 
used to 1 e fcent (to him) es en fonuerij Now n ih\ s w c do not a enture to I uj 
or sell anj Im 1 of goods M hen «e thmk projier we shall send orders (for 
buaine s) to j u Please write and let us 1 now when^ 0 / An infoniiatioii il out 
linsied will be rectiveil Plcisc write nl ut tl e tendencj ofsihcr iiiirlet 
Ilerc rain has fallen ill ovci the four directions Owing to the fall of ram the 
crops will be still letter Please note this The 5th of Pos Slid in (the 
Samvat lenr) 19G7 (5th Januaij 1911) 

This lettei cauliaidly lefei to foi waid contiacts of 
pioduce foi the defendant had in Decembei gnen the 
plaintiffs oideis foi the foiwaid puicliase of 500 bales 
of Bioacli cotton and foi the forwmd sale of 400 tons of 
linseed and 200 tons of lapeseed (see Exhibit F) 
Mangalchand say^s that “ now-a-day s they’ do not ^ entiiie 
to buy 01 sell any kind of goods,” which might intimate 
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to the plaintiffs, if intimation weie needed, that ^ 

delneiie^ need not lx expected imdei the foiwaid Chkoojkl 

contiacts TlieiLids goods sent to Tilokclniid Mam- 
mj woie 100 tons of popp\setd sent foi sale on coramis- ’>■ 

, , /> . jAlSAItAlAV 

Rion They ^^ele sold to an expoit him on laimaj kvsaiwlal 

leteipts as soon as it was known the goods weie on the 
wa^ The lequest toi jirj/ / a infoimation about linseed 
was not appaiintl^ madi foi the pniposeof tlie foiwaid 
conti-acts for on 7th of Tammy befoie a leply was 
receiAod a telegraphic oidei to sell 200 tons of linseed 
at 12 3 was sent to the pi untifis (see Exhibit T) 

On the bth Tanuaiy Mangalchand wiote. Exhibit 0, 
in which, aftei lefcuing to the forward sale on the 
piCMoiis daj of 200 tons of linseed he says — 


h 0 think that ill till, ouimolitiis will f ill (in price) nfter fi\e(or) seven 
<li}b Tlie tropi 111 tint di trut in. \m ilimdant Ooirnval ofthe goods 
appi.rtinung t the lt ] tht innketuill down von«iJerall} Further 
eTcrjthm^ ih unUrtlt toiitr 1 f Thil orji Shall wcaciil rcidj gools to 
}oi If j u can exert 3ym«c)f in aelling the sime plca«e wnfe(toii3) 
The 8th of Povli bud of Samvat 1%7 


On the 9th Mangilchand wiites (Exhibit P) — 

)o i have written to fci) that jou Jiftve sol 1 cotton nndlmieel )\e liave 
1 relight the siine to acci nut as written I ) )oii an I line alrcidj sent o cl ithi 
(i e letter) The same must J ne icachcd (jou) By what tiinowill tlr 
palla report il out lin'-i.cJ an I that of Iiulnn and Ainencan (cotton) come ’ 
Pleise write lOMtivel) (ihoiit the sime) With regird to the produce of 
linseed 111 India It IS cnnject ired flat it will I e four times more than that of 
d'lft Sas*! Y enVuvr ifi is m Viic Tmniis tit 'StiAurji gtxots -wi'A 

1 egin to arrive witlim one month when Bazar will go down positive!} The 
Bazar will surclj not be so (bnsk) 

On the 20tli Jammy the plaintiffs complain (Ex- 
hibit 07) — 

Furtber jou send order* on Bbai Bhikamcliand Bilki «onlis for manj 
So las (transactions) in silver 

To which Mangiilchand replies on the 22ud (Ex- 
liilnt Q) — 
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■ioli A^Tite fhat our orders for silver huMne^s are received nt Bliikamchaiicl 
Ballvis«ons Ilow do jou write fliis waj ? B e have never ladanj occasion 
even for comsp nd nee with Hem nor arc thej nir coniiritssion agents 
TurtUer nobudj has in ihesc tHjs erders for silver Inisincss from ns II there 
be any business we hliaB send the ordcis to you * 

On the 21st Janu.nj (Lxhibit S) the jtlaintifCs hent an 
account of tiansactions foi the jcai l‘)()0 sho^\in^ 
Rs 1,194 tluo to the defendant 
On the 28th .Tannao (E\lnbxt CS) thej ^^lotc — 

■\Io) ejs liivc iKt btiii rxtcivcvl fi niym ]i v m n 1 e got d enough Ihire 
fore to hond the I'aim 

To tJus demand M.tng’.iltlinnd f.ihcs o\ceptxon in 
Exhibit T on the 8th I'cbi uaiy as no ixionoj s eic diio 
bj lum on the account and if inonej is Banted to meet 
losses on tlie Bengal cotton toxitiacls paiticulais should 
be sent He tlien piocceds ns follows — 

Be sliall renut the moneys mre-'p.ct of the losstweitj dajslcfore the 
mouth in V 1 sell the due date )">to fill Do you plcA^e rest Assured Me 
sliflil of course "cnd lir«eello you AtjAmiiapiir the produce of linseed 
very hrgo Our mau will go to attend to the purclia«es Ready linseed wall 
li. Fit Pica e •('•t oitifiel I nrthci we have written to the linseed 
int-rcbantH 1 hose ye pie will send all the goo Is I urther jkasole vvnting 
about the tender cy Hof Hie marlot) ns to Sliver Ploaso rei d a letter contain 
mg full porticulnis Please unto About busues? if nnj Me slidl nend to 
you ready linseed entirUy lurtler our instructions for the purchase of hi 
(tea kir 1 of seed) hav c been sent to all places T1 e lai receiv ed nt present 
la ofinfenor qnabty Diy goods will be received in ten days’ time wh«n 
porebases will be commenced and lai will le sent to your pi me Please note 
that Please send a letter containing full particulnrs 

The pi omise to 1 emit moneys is-veiy lague It can 
haidly lefex to the loss on the Bengal cotton contiacts 
the Vaitla foi bIxicIi had expiied It was ajyixaiciith 
intended as a coiiifoitxng assiiiance that the defeiidaiit 
\tould fulfil hxs engagements The lefeienceh to xeadj 
linseed ha^e been much relied on by the ]jlaintjfih’ 
counsel as shoBing an intention to delnei oiei^ thing 
that was due on the linseed contiacts At this time 
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lio^e\oi tJu' l>ii\oi could not he foiced to take deliveiy 
undii a toiitrait foi thoJIi\ Vaida, iioi at any date 
befou* tlie l“>th of M i\ Tbejcft lence'i to «// the hii^'ted 
nia\ be uMsonablx explained as meaiuii^ that all that 
might \ie Inonght in bj mereh.ints would be consigned 
to till plainlilTs 11 id\ f e.foi sale on commission 

On the ')rli relniniu the plaintiffs wiote Q'xliibit B 
111 appeal) that the linseed iiiaikct was cntiiely npwaids 
(feji) and people expeitid it to go to I?s la 

(.)u the lOtU Wlnnaix Mang.dthand wutes (Ex- 
hibit V) — 

" <- slall dll the I 1 roll' on tlic, arrn-il of lin^cil tl c imrhet 
"il! 1, lo^n *. ii«i knl h 

He seems hoio topiopos»e to send all the leadj linseed 
atailablo m ouUi to depiess the nniKct winch was going 
against him foi the Vaida contiacts 

To the stme lilcct is M.mgalcliaud’s lettei (Exhibit W) 
of the 13th Febinaij — 

t\e thiiil tint iintiuliitJj ifter coir* iiiont of tl<?pno1i il i ut lining 
to tlic crop* tln.re Mill I e 1 coiw icialk fill t\e shall piirthn c as much 
MO pos^illj can lluio is sti!) (ifie<*n totwcnly ilijs tnie for consignment 
of goodi ’ 

On the l()th TebinaiN Mangalcliand wntos (Exhibit X) 
acknowledging leceipt of the account sent bj the plaint- 
iffs (showing alossofoxei R*’ 7,000) in icsiiect of the 
Jauuaij’ Vaida and piomising to bung the items to 
account He then says he xviU begin puvchasiiig Unseed 
in twenty dajs 

On the 20th rebiuaij (Exhibit Y) he writes — 

Pindni s of ual^ gnodi have commenced We shall senl jnii the 
raihsaj ricci] ts m ri'psct of hii'ie 1 ail ) lai in (he course of ten liftocn tli\« 
I’lLa«i, consul r the same to I e a< good n? recenccl 

On the 25th rebinaiy (Exhibit Z) he writes — 

The hnseeil iinrket Mill again go doMn Whin the Tainiiapur lm«eed 
arriMs (ilie market) will gi doMii at once Thakorji (God) Mailing it miIJ 
amie Mithin fifteen da^s 
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On tliG llth of Maicli (Exhibit AI) lie \MJtcs — 

I uitliur \\e ire going to ■scnl a man t » }oii with Hlioni ^^c slnll nNo f-cncl 
therail-rt-ij leccipt in rejettof tire wilj gowU Plencc exert jo^iTRelf «t 
transictin}, tliL 1 iisniL*!s plca'*e I e 'inting llic rite*, ot icadj In ind IinstcJ 
Tile niaiMMll rLicli (joh) in file to seven dijs I’leisc Iniisicttlic bii'sines^ 
oftlcrenly goods vtiiIi jroht ^\c «In1l send the saint in large quantities 
Please rest 15 iired 

Thcieplj of the 12th Maidi (Bxlubit 70) sliow^ tlint 
the pKiintiffh undei'itooil thi‘. to inenn that Mangnlcliand 
sending a man ^itli iead> linseed winch the plaint- 
iffs weic to s<*// piolit.ibl 3 not to delnci oi to liold 
against foiwaid tonti.icts alieidv made 

The plaintiffs’ next lettci. Exhibit 71 of the 19th of 
Maicli, was in lepl^ to a telegi nn fiom Mangalchand of 
the ICtli insti noting them to bnj 300 bales of Bioich 
cotton Tins would close Ins Bioach cotton tiausactions 
the VauU foi winch began on the 15t]i These Bioacli 
ti'ansactJous had gone against him and showed h. loss of 
Rs 13,000 winch made him a debtoi to the plaintiffs in 
Es 12,000 The plaintiffs then show an\jet\’ that tlic 
settling coiitiact should be .iclcnowl edged 
Thoj wiite — 

lliMi g cnlerct inlft a Soda (iriMsirtion) as meirtioried tiVovo I mtoIc 
intelligence (ttithregAnl to tic wire Do >ou U good enough to 

write acknmvkdgii o receipt ( f the telegram) Do jiube good enough to 
vvTite and send intelligence abont J our haring nnde ft note of the Soda (transac 
tion) Fiirtlicr the mnri et for lint^cd m steady (/ oi go) Tin. tendenej 
up (<«;<) loH vvTote tl it jou would send rtidj goods but the s line liavc 
not been sent Therefoie (lo) be good enmigb to -write information (samac/ai) 
about squanng up the Soda 

It IS Upon the last sentence in the above extiact that 
the plaintiffs ha\e placed then chief leliance in this 
aiipeil Assuming it IS said tli it the piomisesto send 
all the leadj Unseed,' oi all the Unsced leady, mean 
that the linseed would l3c sent to bo deliveied against 
the outstanding foiwaid coiitiacts of sale the lesult of 
not sending the le-idy linseed is that the linseed contiact 
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nuist be ‘•(‘tiled 111 nnotlui nmmci To (tlioiofoio) 1913 
the^ =:-\\ intioduccs the tonseqiicnce of the fnUue to CinoaiUL 
send lin'^ted Dvlkiswv 

DAS 

It to US foi the leisoiis ilicid\ indicntod in , ^ 


^ inilic Iiv-'U lil 

. 1 t!A \AnAlAN 

0111 comments on tin coiu-pomUncc that the fii*?! htep Kwaiala 
in this ufTumont bicils «lown Tlu piomi'^c wa*' to 

hen the miiket with luge consignments of leatlj 
Iinveed foi saU on coininission no/ to fulfil the out 
‘‘landing contricis 1)\ jiuinntiite dch\enes Mangal 
cliand s failuic to peifotni tins ])iomise iiia\ when 
taken in coniitclion with (he picseiit loss on Bioacli 
cotton hisc ciU''(.tl the pi iiiitilTs to piess Mangalchand 
to settle till foiwaid conti icts still outstanding Wo 
aie howc\(i h\ no means sitisficd that this is tho trno 
puipoit of ilu list Sentence It is we think more 
piohahU a Muwiii itomtion of^hat has gone hcfoie 
concciniiig tlie closing Bioach contiact An instance 
of till custom of iteiation mil le iteiatioii will be found 
lu mothei much discu'^scd lottci B\hibit T Winch 
closes l)\ isking foi the thud tune foi a Icttei 
containing paiticnlais lUhoiuli the icqnest has no 
connection with tint put of the lettci which imme 
diatcU precedes it 

Speal mg geneialh the coiicspondciice of Mangal 
cliand onlj indicates a clesiie to 1 cep the plaintiffs in 
good humour bs piomiscs which he liad no intention 
of perfoiming while L\hil>it 71 will not suppoit the 
edifice of infeiencc which the appellant s counsel would 
ha\e Us huild upon it 

We aie of opinion foi the abo\e leasons that the 
loained Tudge wis light in his conclusions We aie 
unable howcNci to agiee tint the defendant who 
succcssfiilh pleaded a Uwfiil tlefence was not entitled 
to Ills costs Wc afliim the dociec in so fai ns it dis- 
misses tiie plaiutilla. suit bntNar\ it bj oideimg tint 
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tlie plfiintifCs do pay tlie defendant’s costs. The plaint- 
iffs must also pay the defendant’s costs of the appeal. 

Attorneys for the appellants •. Messrs. 2Iadhow/i, 
Kamdar and ChhoinWiai. 

Attorneys foi the lespondents : Mess) s Malvi, 
Hu'alal, Modfj and Iia)ichJioddas 

Deo ee varied. 


ORIGINAL CIVIL. 


iltforf Mr Juthce Marleml 

In hip MATTfP 01 Tiir (OllPAMLS ACT M of 1882 

VNP 

Is THF MATTrn OF TiiF PIOXCER BANK I LMITCn 
(.HAXIUAM NAILIRAM I’cTlTiovEn 

Indian Companm Act (VI of I8S2) tecUont 12S anil ISl—IVnuhiij iy>-- 
Pchtionfor comjtuhorif irindtng up of company ly the Court— GTOimiU to he 
alleged inpeithon— Internal mnmanagemtnt of (he company not euch groundt— 
Ailmisiion of pcttUon discretion of Court at to — Shareholder, i ettUon hy 

Anj firoutiil alleged under xcctK a !28 (.«) of tlie Indnn Companies Act in a 
P'^tition for the niiidin^ u| of a cotninnj presented under section 131 of tint 
Act must be of A iibe intore to tlie epecitic grounds gi\ on under chiiscs (a), (b) 
(c) and (<0 of hcction 128 If \n> otliei grouniK ire alleged llie^ do not fiillil 
the reqiuieuients of the Act Allegation', us to tlie uiternal nnuigenicnt or 
misinanageincnt of a tonipaiij iie iinttcrsifor the ■’Inrelioldcis to (ImI with 
nnd do not call foi t1 o intcifcrence of the Couil 

A petition!) a nhaieholder stands in i diffeicnt fciotmg ton petition by a 
creditor and slumld be more cioseli scrutinized on piescntition 

There is no obhgition on the Court to idmU, a petition mcrelj lieciuse it is 
presented Not onlj must a petition allege fiefs which lEproicd woiildjiistify 
an ordcr’for winding up a compin) but eicn if it alleges kucIi facts the Judge 
has a discretion to consider whether it is rciU\ loud fde 
The Court miy, if It thinks fit, refuse to admit i petition, or is m dtenn 
ti\s course, giie the toinpanj concerned notice tint a petition his been 
pnseuted so that it may take proceeding to restrain the petitioner from 
p 0 c 1 it' \ th tu j it t n 
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The petitioner filed n petition m winch {inler aha) he 
btated that the Pionec-i Bank was a limited companj, 
Cbtablished foi tliL puipo^ve of doing banking: bufeincss, 
and that the petitiomv w \s .i shaichoUlci of the com- 
pany , holding 10 sliaies of Rs 2'> e ich, on each of which 
R*- 10 Ind been paid up flic iietitionei alleged a. iiious 
acts of misconduct in tlie ininagemcnt of the company 
and submitted that the whole companj wab .i bogus 
coinpan 3 and that tXiQ suhbhatum oi the companj had 
ahead} been lo^t tluougli tlic tiansactions complained 
of and prajed tli it the cotnpanj might be wound up bj' 
•’the Court under the pi o\ mions of the Indmn Companies 
Act, that apiOMSional liquidator might be appointed 
to take clnige of the affairs of the company, that 
audttois might bo appointed to look into the atfansof 
the companj and to lopoit and foi otlioi lelicf 

The petition was opposed by the company but was 
admitted b\ ili Justice Davai and subsequently a 
pioMsional oifici il Uquidatoi was appointed and also 
aiiditois to audit the companj’s books and leport and a 
lepoitwas mule bj such nuditois accoidinglj The 
mattei iiltimatel} cime befoie Mi Justice Macleod who 
on the 17th ot Januaij 1914 adjouincd il in order to 
enable the slnieholdcia of the coinpm} to meet and 
asceitam wbcthei tliej would continue tlie business or 
pass a lesolution foi the ^olunlalJ' winding-up of the 
companv The shaieholdeis at tlieii meeting haMng 
tlecideil to continue the businc'«s the matter came again 
before Mi Justice Ifacleod 
Sbangman (Ad\ocate Geneial) for the petitioner 
Dcsai for the compaiij 

M vCLtOD, J — Thispetitionwaspiesentedon the 29th 
of Xo^ ember 1913, under the Indian Companies Act, VI 
of 18b2, piaymg that the Pioneei Bank should be wound 
up It came on for beanng befoie rne on the ]7tb of 

p SIS— s 


1914 


PlONEEU 

Bank, 
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In l%« 
mailer of 
CllASIRAU 
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1*114 ,T,uiuai\ and I adioiuncd it lU older to enable the shaic- 
lioldci^ of flip Bank to meet and a^iceitnm -svliotlioi tlic\ 

b’^'" should continue tlio biisincs'* oi i>ass a i evolution foi the 
\oliintiuy winding-np of the Bank Tlie shaieholders 
matin oj ]{.ii 6 HOW dccjdcd to contiJiiiP the business and thcic- 
^ ’ foie the jietit ion stands dismissed foi thisieason that 

it does not comply \\ itli the p*oM‘'ions of stctioii 131 ol 
the Indian Companies Act, \\hi<.h states that the petition 
must <dlege facts winch, if jno\cd. will ]ustif,\ an oidci 
loi winding-np the tompaiij Section 128 enacts tin- 
c iicumstanccs nndei which a company maybe wound 
lip h^> the Com t — 

(«i) Wliiuuer tit. toiitp.in lin.. tthj.iiiil rcM>liiii(it rtqmnrjj tin. 

loinpiio to 1 c >vo»na up in tlic Court 

(/.) WlitiK\..i till conijnitj iiOt coniiiitu t its 1 lIslllf'^s \ jlii 

lioin its incoipontion or «iu>p.'n(1n it« liisinc'^ fi i tlie «pacc ( f t wnnio %ni 
(t) Mlieiioxcritlio luiiiiWrH in inluctil m nuiiibir to less tlnu sc\tii 
(«f) \\Miei\e\cr tlic toiwpiM u. \mxl to 1 '> it.| ikCts 
(e) tthciiexei f.r iii> otUci In n >n of -t liktintiiie tin Court m of < pinion 
Hint n n [tnc } ec|fiitil ). (It it tin . ampflU} sliotild lit ii oitud iij 

Tlie last foul giounds foi winding up a compaii\ aic 
specific, and an\ otliei giouml alleged undci (e) must 
be of a like natnu'.to tho-v giNonundei headings (a) 
to (cZ) The allegations III the petition all lelati to tin* 
internal luanagenient oi lathei niisinanagennnt of tlui 
company s aflaiis and that is .i in.ittci foi the shau- 
holdeis thenisehcs to deal with It is not a matin that 
would call foi mtei fcieiice b\ theConit so this petition 
IS not 111 aceoidauce with the piox isioiis ot the Act and 
if it had been piesentecl to me 1 shoujd haM dedmed 
to accept it Theio is no ohbg.ition A\]iat(\ei on the 
Court to admit a petition nit leh beeaiis-c it is piceiiteil 
111 the fiist pi ue it must, as 1 Inn e alrcadi st ilc d allege 
facts which, if pioitd, would pistih .ui oidei toi wiiuL 
iiig up a compain ami thmefoie peinsal is necessaic 
But even if a petition does allege sue }i facts fheu (In 
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Judge ha^? a discietiou since the admission of the 
petition mubt mcMtably damage the credit of the 
coinpain conceineii, to umsidei whctliei it leally is .i 
hon^t iidc one Otheiwise, the dooi ^^oulfl be laid open 
to uiilimitid oiipoitumties foi blackmail, especially m 
times of tinanciil p init Foi a discontented shaioholder 
might laiise sluous if not iiicparabic, damage to a 
compain pitsonting a ptlilioii which, if the Judge 
^eie bound to accept it would, tmdoi Rule b*36, have to 
be adveiti''Cd in tin iiowspapeis fouiteen days befoie 
the healing with the losult that tlie conipanj would 
haNetotioM its business foi the time, as no diiectoi 
would date to aulb«uise pa\uients being made which he 
might be li iblo to letiind in the tasc ot a winding-up 
oulei bi mg p issed 

In tliib case, the I’ctifionoi is a shaioJiohlci ioi ten 
shaies, on w hicli Rs 100 ha\e been paid up and on wdiicli 
thcie is a liabilifji ot Rs loO It is ddhcult to conceno 
that the petitionci was actuated by propci motives in 
pieseutuig his petition, which, if suctossful, wouldmost 
piobably lesult, so lai as he was concerned, in his being 
called upon to pu aiiothei Rs i,')0 A petition by a 
shaieholdei stands on a diffcient tooting to a petition 
b\ a cieditoi It bhuuld be iiioie clo>ieIj sciiitmizcd on 
picsentation The usual giouiul fora cieditoi's petition 
would be that the lespondent coiniiany is unable to 
pay its debts, and in such a case llie compain must pay 
the tfehr 01 submit to a wincRng-up ortfei share- 
holdci’s petition must, asageiiend lule, ,dlege mie of 
the giouuds undoi headings (rt), (b), (ejand (R) oi any 
giounds which the Couit is satisfied is of .i like nafuie 
to those in section 128, and if an\ of those giounds .ire 
alleged, theie is little doubt that the Coiut will, undei 
ordinal}* ciicuiubtances, admit the petition. If any 
other giounds aie alleged, the i>etition does m>t satisfy 
the lequitemonts of the Act The pioctdine provided 
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1914 by theActandtheRulesonthepiesentationofiietitions 

Pjoveer foi winding up do not seem to my mind to be as clear 

Bass as they QUglit to be, and I, theiefore tahc the oppoi- 

^'inlhe tunitj of pointing lOut that, in mj opinion, theie is 
inaiuro/ nothing 111 the Act 01 Rulcs which depinesthc Coiiit 
CiuviRAM discietion which it Ins in ei ei^ othei case, so that 

the Coiiit maj, if it thinks fit, lefuse to admit a petition, 
01 , asanalteinatiicconioc gne the compaui conceined 
notice that a petition Ins been picsentcd, so tint it may 
take pioceedings to lestiam the petitionci fiom pro- 
ceeding with Ins petition 

In this case the company has not piesscd foi costs 
agunst the petitionei, as I am told such an oidei would 
be \alueless to them the petvtionei not being a man of 
anj means and tlieicfoie it Ins consented to the peti- 
tion being dismissed without costs , othciwiso, I should 
haae made the petiUonei pay its costs 
Attorneys foi the Bank Mc$S)8 MaUihhat Jamxet- 
lam ^ Madan 

Attoinevsfoi the pcUtionei Messrs Patel ^ Er'ekiel 
• H s L 

APPELLAID CIVIL 

liefore Air JutUce Dean a a d Mr J n ce l(e\{a i 

JOSHI LA\MinAM LALLUDI1AI and ^KOTjjtn (original Plaimufs) 
ArptLLANTS V MLHTA BALASlI INKAU 1 EMllAV (originai 

DETENDAt.T) IIeSPONUENT® 

LinutaUon Act (X\ of 1877) SchefuU^I Article 1 — Lim tat o t id (IX 
of 190S) SchtlaU I Article tSZ — Cut Procel re Cole (id \IV of 
1882) aeclione 351 a M57 — Decree oi wortjjage — caUon for execu 

tion— Mortgagor s petiUoi for drdarat o i of i aoleencj—OpiosU o i by 
mortgagee) dgmet t ered tor — Ste) n aid of execuUo i — LimitaUo 

An application b> mortgagee judgment creditor in execution of his decree 
opposing the insolvency proceeding oE the mortgagor 3 dgment debtor w a 
® Second Appeal No 929 of igi^j 


1914 

Juljl 
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step- n a d of execut 0 u d r \rtclel7** bheiulell of the Lmlitou Act lJU 
(X\oflS )'\RMrtcl 18 SI Iti) I of tl c L n tit on Act (IX of I'lOB) L4\3nn.\« 

I \LLUCl M 

Secovd ippetl against the decision of E Clements i 
Distnct Jtidgo of Ahmedibad riioi-ting the ordei of 
M I Kadii Saboi lirute Tudge of Uiuieth m an \LsirvM 
execution proceeding 

The facts weie is niuki — 

The plaiiitifls obt lined idoticeoii i mortgage against 
the defendant Ihed creewis dited lOth feeptember 
1903 On tlic Sth A.u ust lOD » the plamtifl judgment 
creditois ipplied loi the cxi-tution of the decieo under 
dail hast \o P? of 19()j uid pi i\td onl\ foi the attach- 
ment and sile of tlu inoitgiged house No fiuthoi 
lelief \\ IS (I limed in the d ul h ist On the Ctli J mtiaij 
1906 the dtfindmt pidgment dcbtoi applied to bo 
declaied an insohent Tlie applu itioa foi insohencj 
was opposed b^ tlu judgment cieditois Undci tlie 
proceedings in oxocution of the judgment cie litois 
afoiesaid duJhast the judgment debtoi s house was 
sold on the 2Gth June 1900 On the 29tli Soptembei 
1906 tlie fiist Coiut declaied the jndgmeiit debtoi insol- 
\entand tlie judgment cieditois prefeiied an appeal 
Subsequently the fiist Coiiit stmcK off the said dar 
khast foi execution on the 7tli Decemboi 1906 on two 
grounds namelj tint (1) it had been sihsfied and 
(2) the judgment debtoi was adjudicated an insohent 
On the 6th Deccmbei 1^10 the judgment cieditoi'S 
appeal agiinst the older of the fii t Court declaring 
the judgment debtor to be in insohent succeeded and 
thcieupon thc^ on the IStli Octobei 1011 piescnted 
afresh daikliast Iso 40i of 1011 foi the execution of 
their decieo and praje 1 foi the irrest of the judgment 
debtor 

The judgment debtor contended that the darUiast 
was time baned 
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The Subordinate Judge oveiinled the jiidgment- 
dtbtoiS contention He touml that the judguu ut- 
cieclitoia ^^elo entitled to lia\e the pcuod between tlu* 
t)th JanUiUy IhOh and the Olh Decciubei IDIO <luuiig 
■which the ]udgmcQt-debtoi*s application toi in^ohciicv 
was pending extludetl liom being counted towaHK 
limitation Thcicloie, following the luliiigiu Oiinfa- 
mcui Daniodat \ Bahluist) he held that the 

daikha'^t was in tinn 

The judgiueut-debtoi ha\mg appealed, the Distxict 
ludge found that the dukliastwas not in tune. He, 
theiefoic, lc^ eisod the oidei and dismissed the dai khast 
obbcning — 

rill. i.A'-o rUitit iti>ou In tUo ) wer Court foi trciliiij,' diiVlii't 4l)2 a 
yE tUe pisKW lOOO Chmlnman Dar>\od\rs B tUhutlrt 1 11 

1C Bon 294J n di'tin^unlnl Ic ‘t<t Wrv tljt, Ori;iiial Dirkh'ist dnl not iik 
for tiie arrc''t ol th« judgment d(.l Cm or for an} thing cl c bcvonil the tide ul 
the liou'sC The jiidgm^iit cndilor 1 noting ol the insihcnc} pidceediiig*. 
ought to hacc presetted a difkha t fornll histuncJus I sco no epnties in 
the Cl c siifHticiit t lead the Court to Mnui the iiicoiniig of thejudicnl 
ikciai on this |K>int < t Innitation 

The plaintill iiKlgnicnt-cicMlitoi^ piohuicd a seioml 
appeal 

V Dfidtta loi the apiiellants (phiuitill judgiuciit- 
cieditois) — ()«i second daikhast foi c\.eLiition, tliough 
picsented iiioie than thieo j'cai& aftei the Itist, was 

mciit-clebtoi’s insol\onc\ pioceedings and those pio- 
cecclings opeiatccl in law’ as an injunction 

When a peison is doclaied insolvent, though not clis- 
chaiged, he cannot be aiiested lu execution of .i deciec 
because the deciec Iioldei cannot execute liis decree 
pcasu with the insoHencc x’^oceeclings section 


(IROl) If lt«„ JHl 
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^o7 of tlu Cnil Pioccduie Code of 188J PanatufnpaUi 
Si.ctJiniama>ja \ Natuhnt Ifamachcmh lulu^^ Gaun LmirAM 
Datt \ Shanini Lal^ Hi™\i 

In < ounc { tion with tlio (Hi klnst tlie ic^sougneu 
1)\ till Conit foi stul incr it olt is tlie dccHntioii i \^t 
of rbi judirmtnt dtbtoj s jj)soh(jie\ So the oidei of 
tin C nut hid the cfTtit of stn\ni^ liiocccdings iindci 
sictinii 1 > of tlu Tjinutitioii \<tofIS77 

^^helctho^c is 1 ttinponrN bu to the execution of 
n deciee the appljcation inndo aftti the bai is ieino\ed 
IS not bniied b\ Imiit'ition Pmha N^annv Gin la \ 

Parhn Maitij'?) 

Manuhhm XoiHihhai foi tlu lespondcnt (defend int 
ludjnient debtoi) — Tlie new Limit ition Act 190S came 
into foxce on tlie Ist Hnini^ 1900 llicdnil Instlnviup 
been time buied oii the 8th August 1008 could not bo 
uintd bi 111 non Act sections d {c) snd 8 of 
the Ct( nei d Cl uists Act Section lo of the Limitation 
Act of 1S77 ippliidionh to suits and not to applications 
foi oxctutioii 

Assuming that the new Limitation Act of 1 OOS applies 
institution of the ipplication was iio\ei lestianiod 
Moi o\ti tlieoidci idiudicating tlie ludgmeiit debtoi 
to he 111 iiisohent existed onl\ foi one yeai and six 
months and the csclusion of the slid peuod could not 
tiling the case within limitation 

InsohiiKi piocetding*> do not pet se opeiateas-vn 
ininiution \n oidei undei hcction HI of the Code of 
1882 does not puipoit to dischiige the judgment dehtoi 
so IS to Jni Jus aizesf 

OiKitid in icph — Llic libci d coiistiuctiou put by 
tlu Alidias High Cmul in PanaitgupoVt Secthnia 
inuiin \ ^ (iiiflni i PaiiuKhemti inav be adopted 

01 (I U) K \l t la <t Ohr>) T4 Alf 

<> (IN ) Kill 
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Even though section 15 of the new Limitation Act of 
1908 he held inapplicable the jiresent case may be 
1 le^^ed fiom another stimlpomt Om opposition to the 
judgment debtoi s insolvency should he regaided as 
a step in aid of e\ecntioii of our deciee under Article 
179 of the old Limitation Act of 1877, corresponding 
\\ith Article 182 of the new Limitation Act of 1908 
It was neccssai> for ns to ipply to the proper Coort” 
to ha\c the judgment dcbtoi s insolvency set aside 
befoie could ipplj for his aiiest 
BLAilA^ f — The facts in this caso ire somewhat 
unusual There was an ordinary mortgage decice of 
the year 1903 Tiic moitgagee applied for esecution in 
due coiuse on the 8tli of August 100a In Jauuaij 
190() tlic mortgagor applied under the old Code of Civil 
Proceduieto bo declared in insoheiit In his appli 
cation of August lOOa tlic moitgigec asked that tlio 
propeitj might be sold but did not seek anj fuithei 
lelief against the moitgagor Accoidingly in Tune 1900 
the piop''ity w is sold nndei this daikli ist In Septem 
bei of the same >cai the Couit declaied tlio moitgagoi 
an insohent* although midei section 3ol it did not 
dischaige him In Dcccmbei of the same } ear the Com t 
stiuck off the dail Inst of August the Sth lOOa foi two 
icasons (L) tint it had b^en satisfied (2) tbit the 
judgmcnt-debtoi was now an adjudicated insolvent 
The mortgagee ippeaied fioni the fust in the insolvency 
pioceedings as the sole opposing ci editor 
We might hndi some difficulty moie speaking 
for myself I thin! a veibal than a leal di/Ticnlty in 
bunging such appeaiance within the meaning of 
the wolds application to tal e some step in aid of 
execution undei Article 179 (old) now Article 182 of 
the Schedule to the Limitation Act But as the result 
of those proceedings was against him the cieditor 
appellant heie appealed to the District Court and 



YOL XXXIX] 


BOMBAY SERIES 


25 


succeeded We think that it is not putting too great a 
htiiiu upon ordmaiy Imgnage to saj tint an appeal in 
such ciicunibtance-a faiilj fills avithiu the meaning of 
the ^louls ‘ an apphcition to take a step-in-aicl of 
e\ecution ’ It is cleai that as long as the insolvency 
pioteedings went in fi\oui of the dtbtoi the cicditoi 
could not ha\e piesciited anj application in oidinary 
couise foi the fuitliei e\ecution ot liis deciee with 
the least hope of success Two at leist of the High 
Couits in Iiidi i had nlieady put so hbeial a const! uction 
upon the insol\ enc3 piovisions of the old Civil Pioce- 
dure Code that an executing cieditoi must have foie 
seen that no application foi the execution of the deciec 
eithei b\ sale ofpiopcitv oi 4iiiest ot the pexson of the 
judgment-debtoi could have the least ch nice of success 
so long as the judgnioat-dcbtor had been dcclaied. an 
insolvent undei section 351, even although lie had not 
been actually discharged within the meining of 
"section 357 So that wo think that in view of the 
CVDiiit’s finding that this judgincnt-debtoi was an insol- 
vent caily m 1906, the piesent appoll uit had no otlici 
couise open to him than in the fiist instance to get this 
bn to the fiiitliei execution of his decice lemoved, and 
the onlj waj in which he could hope to obtain that 
icMilt would be by fii&t opposing the insolvencj peti 
tioii in the fiist Couit, and if he filled tlieic, by appeal- 
ing to higliei authoiitj Tins he did, and although it 
lb unneccssaij to tiace the subsequent tedious inocecd- 
ings, it is suflicient to saj that his last appenl could 
not hav e been made eailiei than January 1909, th it i& to 
s IV, well Within thice j eais of his piesent daikliast 

Adopting that view, it is unueces&aij to entci into 
inj of the othei nice and diflicnlt questions which liave 
been Kused and adequately aigiied in tlic course of this 
ippcal We do not seek to lav down anv general 
ptinciple upon any ot thoNpjxuestion'* but we desire to 
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conime oxii jntlgwunt to thp lathei um\sual facts befoie 
us, and we tluuk that wc do no Molencc to thciiicamng 
of Aiticle 17‘) (oid) now Aiticle 182, Iw holding that 
the piescnt daiUiast is within thiec jc.us of thclast 
application nude hj the jiulgmenl-Licditoi fo.i Couit to 
tahe some stcp-in-aid ol tlic tvecution of his decico 
Poi these leisons wo thinU Ihil the appial ought to 
bo allowed and the judgment ol tin Coujt helow 
rGAeised We dnoct ihciefoii, th«it tlio duhhist ht 
icstoied and tint o\cuitioii do piooeed upon u 
accmding to law We thmh that thiR appeal must he 
alloived with alt costs 

Aiipeal aliuu id 

n n It 
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lU/ore Mr /i$li ( il a ii> ti (? 1 /r J sli t llfiloti 

'tAJ* IUNATH SliBttA\ ABU VT (ofttrtsAl Pi Ustiff) avt i* 
SHANKAR XIAM A (ORi i\4i Defesdvnt) Rtsr 
t ritti ti‘nl‘tiiaiU— llitiinUoi n »^ec il ea^tt * hA» 
omI Itont — hnenl i $af* uiid n ■<toi 

A'' n nile a/o Are inaliAnabl Tlev i uj be il onitnl » -jLtiil 

»,vse'i att,l wi Kt iL«.»nl cojidilioiw pTrmdcd Unt ui.1t ^llPmtl rii lr> 
mippnrlel lij 1 Cl! iwvt H «1 enstoni 

t/tjtiif; i\ (j ffijM) III net I 

hvegNu k\\\k'\\ agaiusttUe dccisvon gl ^ V Ycinon, 
Ihstiict Tiulgi ol Kanaia leNorsing the decici ol V V 
Bapat Sultoidin.itc Tndgo of HonaMu 

Tin. plaintitf sued in tin. mui PIUS to itcoM i liom 
tin. defendant R*, PMa^lI lUeged to be due to him on 
account of his. puichast ol i -} slnu of a < j iff, consnt-. 
mg of cash aUo^vance 


S twi I Appcil No ^74 of m ' 
( 18 M) il n t 1 u 
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The defendant denied knowledge the iil.iintitrs 
l)Ulch.l'^e and contended that the light to tlie cash 
allowance was inalienahle beyond the lite-tiine ot the 
plaintiff’ deceased \endoi. that the jdaintill oi liis 
picdecpssoi nevei peifoimed 'the \\i)iship in icspect of 
the allowance and coiiseijnentlv tlu plaiutifl was not 
entitled to the allowaine and that th<> smt i\asnot 
niaintainahle \Mthoiit a leitilnate ttoni tli<“ Colloctoi 
undo! the Pensions Act 
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The Suboidmate Indge dismissed tin snit foi ^^<lnt 
ot a ceititicate midoi the Pensions At t 

The plauititr liaving appealed ami piodmed the 
necessaiy ceititicate tlie Distiict Tndgt lestoied the 
Sint and leinandcd it toi decision on tin ments 


On the lomand tin snboidinate Judgn aUo\^ed the 
plaintifl’s claim fn tin* pjdgment tlu snl>oidinate 
Judge lemiukod — 
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tindings on ismh s ohsei\ mg — 
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(2) Whether the alienation to the plaintiff respondent tails within or is 
governed bj such custom and limitation ? 

(3) hether the chim to \arajan s (plaintiff e vendor s) share i« lime hirrecl 
in respect of the two years 1904 and 1905 ’ 

TIjg findin"'! of the Subordinate Judge on the fust o 
lemanded issues weie in the negati\e and on the thud 
in the affiiinaU\e 

The said findings having been cei titled to the 
Distiict Judge, tbc appeal was allowed and the suit 
was dismissed 

The plaintitr piefeiied a second appeal 

S S PettKar, foi tlie appellant (plaintilE) 

Theie was no appcaiance foi the lespondent (defend- 
ant) 

Be tMAV, J — The piopertj’ in question in this suit is 
a 17 itti The phuntift claims to bo the alienee of thiee- 
quutci‘5 of the cash allowance paid foi the due 
peifoimance of cciemonies and the woi -shipping of the 
idol The flist Coiut lield thit tlie alienation was good 
and decreed the plaintifTs claim On appeal the leained 
Judge leraaudcd ceitain issues inMting an inqiiiij 
into any locil custom which would justify the aliena- 
tion of such a peculiai right as this to one who was 
not a merabei of the original family which enjojed 
the piiestly pinilege The findings on the lemanded 
issue-j were all against the plaintiff His suit was 
accoidmglj dismissed 

On appeal it has been sticnnouslj contended that the 
learned Judge of fiist appeal adopted a w long method 
It IS said til it the geneial piinciple is that aie 

aUemble to suitable persons, unless a local custom to 
the contiaiy oi some piohibition by tlie foundoi can 
be pio\ed This ceitainly docs appeal to bo the effect 
of Hehill, T ’s decision in the case of MancJ\aray7i 
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V. Pi'anshankai^K On the othei hand there is a 
much later decUion by Ranade, J, in the case of Minjuwtu 
Pajatam v. Ganr^h^^, which, in om opinion, states 
both the nndeihing piincii>le and method of dealing i 
with 'cases like this moie coiiecth It is tme that in 
that judgment the leaimd Judge iefei& uitli seeming 
appio\al to the ca-^e of V PianshanJ'n}^^\ 

but the piinciple, he lajs, down is that the geneial lule 
IS against the alienability, ol it if Its may be 

alienated m special ca^es and iiiulei siiecial conditions 
piOMded that such alienations can be suppoited by 
local usage and custom Tint tins was his giouncl is 
deal enough tiom the is»ues which he liamcd and 
remanded for tiial The hnned Judge oi hist appeal 
appeals to ha\c lollowed csactly the course adopted 
by the learned Judges in Rujaiain\ and 

hiMug legaid to the cluiactei ot thc^e //n/ s and the 
desimbility ot pieseutnig too luc aluimtions of Tvhal 
in essence is a >,acicd nid pcisonal light weaionot 
piepaied to su that the Icai ricd Judge ol fiist appeal 
was wrong We, fhcrcfoie think that his deciee must 
now be confiimed and this appeal dismissed 
Appeal 

0 1} n 

(u (1882) (I Com jyd a898) 23 Dorn 131 
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lirfore Mr lu^hrf Hemitnuil Mr Jt %ttce Hutu t 
Sl-NDEA ALi\s SARAU^Dl (oniriwi Pri-E\Pi\T 1) Aipellast i 
S\Kn \n VM GOr VI silt rowuill a^p r iiimsConioiwi 
IIespondcms ® 

Cml Procedure Code (A t I teetion II — ^uit for deilaralion and 

recoietj of pj^se^^iou — Defe we of n jritlKJtd — Ptrtinn I a Irqi alelt/ repre 
te7iled in the forme) imtardu t not ft Uj tried — "'lo bir of to judi \ta 
V suit IrouLjht 1>j tliree } hi»tia» as eurxnino coparceaers of a joint 
Hindu family for ■v dfclaratno that the property la «uu formed part 
^ Fir«t Vppeil No I4r. if HIS 
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nt the ]oint fimilv property and for pow*sion wa« met hj the plev of 
res judicala 

rhc prevMous suit the decision in nliit-h was set up as res judicota was filed 
in tlie jeir 1900 the lather of the present plaintiffs 2 and 3, who were 
minor and who were not joined as parties, against tliL present defendants 
and the present plaintiff 1 a defendant 4 The relief claimed in that suit was 
the same as tliat claimed in the present suit Tlie finding in tliat suit show ed 
(.onclii ncK that the fvther of the present plaintiffs 2 and 3, who were then 
minors and were not parties did not adequately reprtsent them and the suit 
wasnotfullj tried ind the suit was oecordiiiglj dismissed 

Ilehl that the bar of resjud/c it i did not arise ns the preseut plaintiffs i and 3 
were then minors and were not adequatch icprestnted 

Held further that the present plaintiff 1 wlio was defendant 4 in tin. 
former suit w is no more than a pro yor/» n defendant and took no active part and 
was not I ound bj the icsult of that smt the decree m wbicli was m lii« favour 
liampul Siti(fh V Haii (fhulain f' distinguished 

First appeal agaiiibt the decision ot Iv B ^Vabsoodo^^. 
Asssistant Judge of Ratnagiii, in Mut No 128 of 1912 
The thiee plaintiltb (1) Sakharam Gopal«ihet Gandhi, 
(2) Paia&Iiiam Biiikushct G,mdlu and (3) Ganpat Bhiku- 
shet Gaudlii, a minoi by his gnaulian brothci No 2, 
biought the piesent suit as the suiviving copaiceneis 
of a joint Hindu family to lecovei ceitain piopert\ and 
foi a declaiation to possess ceitam othei pioporty 
The defendants sot up the prelimiiiaiy plea ot 
tfi, ji((Uca(a 

The lelatioiiship of the p<irties is shov\ii in tiu 
genealogical tiee below — 

Blnkshet 

! 

i I I I 

t’Opal Knshni Ttikarain S-K^tshn 

1 I I I 

baklnniii Itinku Bipu t^inn"IIadhi 

(phintiir 1) (ikfi iidont J) (dcfpnl\nt4) I 


Par i«tiraiis Ganpit ttojnl Sundra 

(pliiiitiff 2 ) (plaintiffs) (defendant 1) 
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The iilaiulills alleged that tliej and Mien unde 1914 
Tukaiani vreio joint owneis o{ ccitnin lands Tiikaiam si M.nv 
tiadcd ill Bonibav with the familv nucleus .md died , * 

• • SvKIliMn 

leaMiig him suiviving a sou Ganu The lattei also r jO) iLMirr 
died leaving a wido\Y Radlia. a sou Gopal and a 
duightei Riindia Some t inn. aftei Gann's ‘son Gopal 
died and Hadha collected hei piopeitv including the 
assets of liei husband and son and went to live with 
liet biothei Shainshct Allei some time Hadha died 
leaMug hei suiviMng hci d.iiightci Sundia At the 
time of Hadha's death, Shanisliet w.is in possession ot 
some of hei piopeitc and the lost was in the possession 
of Sundia 

In 11)0’) Bhiku and Bapu as the suixnois ot the louit 
familj had hiought a suit against Shanisliet and Sundia 
in lespect of the piopeitj comprised m tliepicsent 
suit and claimed identical lelicf Painsbiam and 
Ganpat ^^ho ^^elc minors then weie not made paities 
Sakhaiam Gopal, who was loini^d in the suit as defend- 
ant 4 NNas meielv a piofomio defendant That smt 
was dismissed 

The plamtitls, iheieupon, biought the pieseiit suit and 
the piincipal defendants 1 and 2 Simdia and Shanisliet 
lespcctivelv contended that the suit uas bailed as 
/ et- jiiilicata by icasou of tlie decision in the suit ot 190[), 
as the phiintiffs '2 and 3 \\eie then lopiesented be then 
(athei Bluku and plaintift 1 was then deleiicluit 4 

The Assistant Judge found that the decision iii the 
toimei smt did not opeiate as res /udtcatn and he 
allowed tlie suit to pioceed His giounds vcie — 

Tiio «li k Milt u} pc. ir« {) liici lien c imluite)! tlie iliinlills «ith 
t 'iiip'ulii \\ lilt 1 1 111 Juiln « r intina 1 liis is ui «h rt tl e c n hu t i f ilii 
I'lnnililTs III till, formal 'Hit wli*st iti ii « is tnpid 'li ulil I e 1 ii diii., on 
till iri'iiit plutitiffb In Mew of llie al om. fait' I <lo ii I llnuk that tin 
liiaiiitiffs III till j resent ciee were full' ond fnirl\ rcpri ented in the fonner 
"lit nnd so fur as p!nmtifT« 2 and S w « OtKenud fh« fomier den i< n rnnnot 
ipnte \i Ift jtithi'nln 



32 


THE INDIAN LAW liEPORrS [VOL XXXIX 


mi 

k-iSl! \V \i! 


Wjtb regard to p]'iinti0 1 who «as defti (hot 4 m the former suit iti-^au 
admitted fact that ) e did not defend th i lie was iinplcidcd as a matter 
of form aod no specific idief aaas chuntd aguii 1 im Ihe pla ntiffs in that 
^ult contenikd that dtlcndant 4 waa not Ining in vimon with the descemhuts 
of the decciseJ rukaiani On tliiap mt the order of fJie Court is '■iknt and 
thcrcforoit cannot be said that the issue letween the plmitiffa and (kfendant 4 
was finallj decided in that suit 

Delcfidant 1 Sandra di>f>ealed 

V Ji Si) It) lot tlie iippellant (tiefendant 1) — Wc 
lely ou the ’pltn ot rii, judicata The loimci suit was 
decided against the fathei of the piL&ent plaintilffa 2 
and 3, so they cannot lo-agiUte the question of their 
title Raja JRampal Sinyh V Ram Gliulam Singl^''’'^ 

K R Koyajt foi the icspondcntb (plaintiils.) — The 
decision leliod on Ins no apphcalion That was the 
case of a son claiming as hcJi iindti his fathei Hoio 
the sons cl lira mdepondenth of tlieii fatliei iniospcct 
of ancestial familj piopcity Fuithei the fitliei did 
not repiesent his nmioi sons \iho weie not iiaities to 
that suit in a piopei .md adequate nianrioi as n manifest 
from the judgment of the first Com t and of the High 
Court in aliped Thc> ait, thcrefoie, not bound 
the le&ult ot tint suit Plaintiff 1 who w as defendant 4 
in the foimci suit was not a necessai^ pntj He 
took no actne pait m (hat suit and it was not necess uj 
to decide aii\ questions between him and the then 
plaintiff 

Sn ur in leply — The question of ? eiyjmlicata cannot 
be aflected bj the ciiciimstaiice that the piescnt 
plaintiffs 2 and 3 who Weic then ininoib weie not 
adequately lopicsented by then fUhei Tlicy claim 
under then fatlier who was then the managing niembei 
and aie, thcrefoie, baned under section 11 oi the CimI 
Procedme Code Plaintiff 1, who was delcndant 4 in 
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the foimei suit is ilso biiied is the issues uid UH 
liaduigs 111 til it suit coscicd Ins lights m the piopeitj s |~7” 
Beuian T — iiiL pliintills tliiee 111 unmboi in tins svkk\ai 
suit lie seelaiig to obtain jnopeitj fioin tiie defend int <» i n 
ippolHnt gnnd daiightci of one Tukinin on the 
r,iound tint iul u iin and then anccstois ueie joint 
The onl\ tiuestion tiIucIi we hue to inswei heieis 
whcthei the mattei in issue tesjiuhcata h\ leason 
of the decision in a suit of 1900 m which thcpicsenfc 
plaintifl 1 w IS defendant 1 ind the fithei of the 
picsent plaintiffs 2 and swasplimtifr Doubtless wo 
should lia^c been glad to hold Ihit the niattei was 
)/>‘ijiihcctta although the po ition occupied bj plamtilfl 
in that suit might Imc octasioncd some difficult 
foi thoio can bo no doubt but tliat the mattei sub 
stantidB iiiissiu Inu w is substaiitnih in issue tlioie 
uid was decided ignmt the fathci of tlie piesont 
plaintiffs 2 and ^ 1. nloitnn itel^ idaintilfs 2 and S 

weie not made paitics to tint suit Still the m ittei 
might h iM been > (s /iidtcofa igiinsl them nndei the 
piincipk uid wt tliinl il^o the woids of section 11 
oi the Ci\il Pioceduie Code which lias lecentlj been 
niteipieted in this sense b\ tinn Loidships of the 
PiiSN Connell in tlie else ot li<i/a Itanqxd Stur/li \ 

12am Ghulam Snujlfi'' hid it not been foi i \ei^ 
impoitint ciieumstanee which distinguishes this case 
fioiii cases filling in that genei il class Heic the 
pluntiffs 2 ind ^ weie imnois it the time of the suit of 
100) ind the lindui„ of the leiinttl Tniloe who tiled 
tint suit shows eoiKlusi\eI\ tint the fathci of those 
nunois did not idetiu itelj lepieseiit thorn He eoin 
meiits most uUeisch upon the mimiei in which the 
suit w IS ei uducted be foie him iiul mil es the londuct 
of these pi uutifls fithei the ^louml of s^^ldhng the 
(Ufenilants in sjiite ol then suceiss with then own 
() (1 M) I l a I \ 1 
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costs In tliese ciiciim,staiices \re feel that it -vrould be 
impossible to say that these ininois vrho weie nqt 
paities to that suit, and aie judicially cleclaiccl not to 
ha^ e been adequately lepieseuted at the tiial, aie l)oniid 
by its lesult They aie, thciefoie, at libeitj topioceed 
with the piesent litigation, and since jilaintiff 1 
A\as no moie than a o^bi ma defendant in the foimci 
Sint, and appeals to have taken no acti\e pait in it, and 
the deciee speaking gcneially appeals to ha\e been 
in his fa^olU as one of the defendants, i\e feel some 
doubt in holding that he is bound by the lesult eithei, 
to the extent of being piecludod fiom piosecutmg this 
litigation We must, theiefore, confiim the deciee of 
the Conit below upon this pieliminaiy point and ic- 
maiid the case to be dealt witli upon the meuts Costs 
costs in the cause 

Decree confix med 

G B E 
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Before Str OaBil ScoU Kt Chtef Juahee aid Mr JuaUce Shah 
HAUCHAND I’ANAJI (original Appljcwt) Applelant i GULAB 
CUAND KANJI (orioiwl Opponkst) Rfspo\df\t* 

Sint m a Baroda Court — Defendants objecUon to junadietion and other pleas — 
Defend vita content ona oterruled — Decree ayainsl de/ei hit — Transfer of 
decree to a Brit/ah Court for execution — liefuaal to execute tie decree oitl e 
grouii I of iiuUitjf — Voluntari/ submsaioii to ll e jinadiction of tie Barodi 
Court — Execution by British Court 

III *1 t'lut l roiiglit in A Baroda Conrt tlit dtftndaiit objected to the juiisJic 
tion of the Court to tr> the Nuit and il o rail J tthcr p]ei« The Court o\er 
ruled the defendint s contentions and u decne against him The il cree 

1a\iiig been Bub«c<iuentl> tranifirred to n Bnti’li Ciiirt f r e\(cuti(n tlut 
Court refused to c'ceculc it on tlie gronn 1 of its being a milhtj ns the d ftndnit 
had II t aoluntanij wibnnttid to llie juris hction of the Baroda Court hehaMii' 


Secon 1 Appeal \ } CIO of 1913 
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rrote'ted -ipMn't the nght of thnl Court to ontertnin the soil it the ciilicet 
I pp rtiiniti ’ 

/Tr/ii that 1 ixing regard to circum'-tincc* the cn«e mas one of aolunttrj 
pulmi«Mnn to the jurisdiction of the Baroda Coort ns the defenchnt had riii«<(l 
other pkas along uith hia ohjcction to the junsdictioti of the Court to entertain 
the emt and that the decree paased 1 } that Court totdd II executed I ) i 
Bnti'h Court 

Airry cf Co \ /l/ipntniTK PJ? »t‘) diatiuguished 

Second appetil agunst the decision of N R Mujmiidai, 
Fust Class Suhoidinate .Tndge of Suiat with appellate 
powcis, confiiming the oidei passed bj Beiam N 
Sanjana, Second Class Suhoidiiiate .Tnd^^e of Suiat, in an 
e\ecution pioceeding 

The facts ^^ele these — 

The plaintifl! Haichaucl Panaji biought .i suit to 
lecover a sum of money due on a khata against the 
defendant Kanu Kapuia m the Coiut of the MunsifC of 
Vyaia in Baioda Kanji appealed by a pleader to 
defend the aaiit and contended nifet alta that the suit 
nas defective foi want ot paities, that it was time-baued 
and that the Couit had no juusdiction to enteitain the 
suit foi two leisons, namely, (1) because he was a non- 
icsuleiit foieignei and (2) because he had no piopeity 
in Eaioda teiiitoiv and the khata suid on had been 
passed at Pal in Biiti-sU India, the cuiso of action had 
not, therefoie arisen within the local limits of the 
3 aiisdiction of the Couit I'he Couit toiind that the 
suit was not detective ioi want ot unities that it was 
not timc-baiied and that the debt had oiiginallj been 
contiacted at Pal but the last Khata had been passed at 
Vj’ara, theiefoie, the Couit had iniisdiction to enteitain 
the suit although the defend uit was a uon-icsideiit 
foreignei uudei Baioda Law A deciee was, theiefoie, 
passed in pliintiff’s favoui and it was subsequently 
tiansfeiied to the Couit of the Second Class Suboidinate 
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Judge of Sui.it foi execution against the estate of the 
II vittiivsu deceased defendant Kaiiji Kapina %\hosc legal lepiesen- 
titi\e Gulabchand Xanji ^\as bionght on tlic iccoid 
(rui\BriiA\n Gulahchand opposed the oxccntioii on scscial giounds 
ivANti piincipal among them ^^as that the deciee was 

a nullity bo farasBntish Coints \\eiD conceincd undei 
the Intel national Laws 

The Suhoidinatc Judge allowed the defendant’s 
contention andfollowing the luling in Gui ch/al Stnrjli v 
Raja of Fai idJcofi^ lefnscd to execute the decicc 

On appeal by the plaintiff the appellate Coiut 
confiimed the oidei obsoiMng — 

It js icltniUed Kanji Kipiin a « n resident ftitigntr nnil owed no 
allegiance to the Daroda D irbar It w “ilso conceded tliat on tl e principles of 
International Laii as hid down in ilie lodin/j case of GiriUjal ' Haia of 
Fartdlol I L R 22 Cal 222 the decree would ]ia\c leena niilliti liad the 
defendant not appeared an \ defended tUe « ut But it ii urged tliat tlie con liict 
of the defendant in emplojitig a pleader amounted to riiI nii«ion to jurisdiction 
of the Vjara Court and tint therefore the decree is biii hng on him and lin 
c tutc It hn no doult icen (iil d>vn iii SfiaiK Atfan Sahib \ Diitd 
Sahib I L R 32 Mad 46^ tint a peraon \ilio appears in obedience to the 
pi oocss of tlio foreign Court and d‘ fen la oi apjliea f i leaie to defend tlic 
action avithoiit ol jteting to the jinahcti n of tie C urt wl en he is irt 
coi ip^llal le 1 j law to do either niuat 1 c htld t > hi\ c \ ol mtanh ''Uhmitto 1 1 1 
the jwna hctiow of BWtli Court an I that it "iv\W t>o clear ba \ fwth on hn part 
haaing once elected to «iibmit to the foium chosen 1 j liis opjonpiit uid til cii 
the chance of n decision in Iin fnour in tint forum to turn round and sij 
afterwards when the decision Ins gone ngaiiat ]nm that the jo Igraont was 
without jiirndicf ion But m the present case the defendant protested again«t 
the right of the \yan Court to entertain the suit at the earliest opportunity 
Not onlj tint but he did not male anj other defence to the claim It is 
manifest tlicrefore that he did not aoluutanlj su! mit to the jurisdiction of 
the \ vara Court «nl that the decree IS *1 nvdlitj See Pa> ri/ cC Co a ^Ij^nsami 
Piltai, I L R 2 Mad 407 

The applicant-pLaiiitifE i)icfetie(I a 'second api^eal 
T. J? Dc^ai foi the ajipellant (applicant-pl mitiff} — 
The ouTei lofnsing to execute the deciec of the Baioda 


w (1804) 22 Cd 222 
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Couit against the estate ol the deceased jiiiigment- 

debtoi IS wiong on t^^o giounds* — Fust, the lower lUrcnANr 
Couit Ind no iniiMliction in execution pioccedings to 
question the luiiscliction of the BaiOda Comt wdiicli (.uhiciiim 
pas'-ed the decice Xo doubt uiulti the old Code of 1882 
it could do *^0 Hitj) Hajt Ahmed Put mcinand 
Kin scy^^, but imdei the piescnt Code of 1908 tliat powei 
IS tahen away by the omission of tlje woids in Oidei 
XXI, Rule 7 HaiiGonnd\ Kai'>niyiao Konhenao''^. 

Section 14 of the Code should be icad with Oidei XXI, 

Rule 7 The dcciec of the Baioda Couit was aalidly 
VansSeiied to the Surat Couit and the lattey Couit was 
bound undci the said Oidei and Rule to piocecd with 
execution without enteung into the question ol the 
juusdiction of the Baioda Couit 

[Scott, C J —But OuUi XXI Rule 7 applies to 
execution of donees passed bj Biitish Couits, deciees 
of foioign Coiiits aic still legulated b\ section 13 of the 
CimI I’liitcihiu Code ] 

We submit tint the defend int s lenicdv wn to appl\ 
to higlici tiibunal of the Baioda State if he was not 
satisGed with thedeciee Section H ot the Code apjdits 
wheie the lecoid shows on tlie face of it that the foitign 
Couit had no juiisdiction, and not wheie the question 
of juiisdiction IS expiesslj laiscd and decided Theie 
IS nothing in the Baioda law winch is opposed to 
natuial justice The hhata in suit liiMiig been passed 
within Baioda limits the Biiodi Couit 1ml temtoiial 
jiuisdiction undei the CimI Piocetluic Code of B.iioda 
Tlic piOMsions of the Baioda Code ait similai to 
section 17 of the CimI Pioccduie Code of 1882 

Secondly, even if the Suiat Couit could entei into the 
question, the defend mt must be deemed to ha^e 
\oluntaiily submitted to the jiuisdiction of the Baioda 

(') (is'ui) I'i R II '’ir (« (nn) as r m m 
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Court and it is not now open to him to contend that the 
deci ee is not binding against the estate See the observ- 
ations of Napiei, J, m Chettiai V Kali- 

mutlin Pillcu^^^ wheie the deciee ^^as not cxpm te The 
defendant not only put in his appeaianee in the Baioda 
Court but filed a wiiUen statement and contested the 
suit on vaiioiis giounds Tins is not a case of meiely 
piotestmg against juiisdiction He did not ^Mthdlaw 
aftci tlio protest but took the chance of a decision on 
the incuts This diatiiigmslies the picsent case fioin 
the cases lehed on by the lowci Conit Painj ^ Co a 
Appasami Saaiaman Chclii v Ibiuam 

Saheh'-^K ShmL Atham Saluh \ Davud Sahih^^'^ The 
ordei dismissing the daikbast is thus bid in law and 
e\ecutioii sliould be diiected to proceed 

G 2^ Thako) e foi the icspondcnt (legal lepresontatn o 
of the defendant) — The Suiat Coiut had juiisdiction 
to considei the question whethei the Buoda Couit had 
]iiiisdictioii to piss the deciee Section 13 (1) of the 
Code is cleat Theie could be no bn , othelwise theie 
^^ould be an anomaly, foi it would mein that hen a 
suit is bi ought on a foicign judgment, the qucistion of 
piiisdictioii con be gone into, and not when the deciee 
on the same foieign judgment is sent foi execution to a 
Biitish Couit Such an anomaly could not ha\e been 
intended bj the L°gisHtuie Then again the deciee of 
the Baioda Couit wis mthoiit jurisdiction because the 
judgment-debtoi admittedly losidcd ^Mtliin British 
India The Biioda Court could not claim juiisdiction 
o\ei a non-iGsident foieignei The observations of the 
Pii\y QownzxX m Giu (hjcil Smfjh ^ Paja of Feu i(lko&) 
coaertlie case The deceased defendant haaing fiom 
the beginning piotcsted against the juiisdiction of the 

M (ia]^)37 iril ICI ti 167 taj (1805) JSMacI 327 

PJ (188fi)iMftd 407 W (190D)32Mi<l 469 

{»> (18^4) 22 Cnl 2>2 at j* 233 
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Biioda Conit could not be deemed to have voluntaiily 
submitted to it, so tint the deciee has not the same 
eflect a^ani^t him as if luonounced in uhsenita It 
cannot be sud that the lowci Conits ^\eie wiong in 
applying the te-jt laid do'^n in the Madias case lefeiied 
to by them Tlie piosent case is go\einp>d by the 
decision in Haji Mn-^n Hitji Ahmed \ Purmanand 
The English ci-sc-* sho'V tint the defendant 
^oild HOC be bailed by a deciee pis-sed iindei such 
ciicumstance'i llousdlon v Poiistlfon^'^, Schih<il)i/ v 
Wesfenhoh^^^ Eni'inucl v Symon^'^y Copoi \ Adam- 
son 

- 0 ( in leply — Tlieie was a ^oluntalv submission 
to the jiujsdiction of the Buodi Coiut Theie was no 
copicion 01 ple^sale put upon the defuul int as in 
Pany ij Co \ Appa^ami Ihe inhng in 

Companlna De Ifocambiyne Bnttsh South Afi tea 
Company'''’^ applies and disposes of the defendant’s 
contention 

Scott, C J — The lowei Couits have declined to 
execute a decice of a Baioda Couit against the lespond- 
ent’b fathei Kauji Kapuia which had been tiansfeiied 
foi execution agiiiist Ins estate to the Couit of the 
Second Class Suboidinate Judge of Sin it 

The learned Judge of the lowei ippellito Couit btate^ 
that it wxas conceded thit on tJio piniciplos of Intei- 
natioual Law as 1 ud (low n 111 Gni ty tf ^tnjh \ Pnja 
of Fat idlcol'-^^ thcdtcici w )nld Inic b'^LU a nullity hid 
the defend lilt not ippoiuxl ind dilmded the suit in 
the Buoli Coitt, 111(1 tint it w n n_,iu d ()(.lon- him 
tint the defend uit hid \olnntiiil\ suhmittnl to tbt 
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juusdiction bj einploMng i ple^dei to defend tlio suits 
As to tbis tlic loaiuod Tudge of tUc lov. ci ippcllatc Com t 
sivs tint tlie defendint piotested ‘iguiist llie light ot 
the Bnodi Coiuf to euteiKm the suit it the eiiliest 
ojjpoitumt^ and did not mil e m3 otliei defence 
We ha\e itfencd to the statement of the pleadings 
and issues in the Baioda Coiiit ind find that the state 
lueiit of the lo^\ei ippellite Goiut is incoiiect 

riiG defend mt pkadtd flist that the iilaintifC had no 
light to fc,uc as the sum cl uined was ^ested in him 
inheiitanco as the biothei of the iiliiiitifTs fitheis 
deceased biotlici s widow Second^ that if not thesuit 
w is deftetno foi w mt of paities as the otliei biotheis 
of the pi untill s f ithci weie not joined 'Ihiidl} that 
the plamtifls suit could not bo uitcitimcd is the 
mono dealings iclicdoii tool place outside the jiiusdic 
tion of the Couit romthl3 that the pfuiitifEs suit 
would not he in that Coni t is tlic defendant had no 
piojieit} md did not icsido 01 caii} on bnsmo&s in 
Buoda teuhoiy rif{Id3 tint the suit was time 
bailed 

Upon this defence foui issues wcie laisod — 

1 ts the suit defecti\c foi want of jiaities ’ 

2 Is the suit billed b3 time ^ 

3 Docs tlic suit he in this Com t ? 

\ \\ li it lelief should be giantcd to the jil uiititr ^ 

All the issues weit decided in the plaintiffs fa\oin 
aftci oMdence Ind been idduccd b3 both sides 

llu CISC ippeus to us to be cleaily one of \oluutai3 
submis'5ion to the jiiiisdiction the defendant til mg his 
ch mcc ofe,etting i dccitc ui his fuoui see 5 

Co \ Bmlmt ^ Co^ uid Vomef \ The. 

case is I stiongci out m t i\oui of the ippolHut than 
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Co ^ Ajjjyasami Pillat^^ leliecl on m the 
lowoi Couits foi tbeie as not pielimiuai^ decision of 
the question of jniX'idiction on the piotest of the 
defendant and no ciicnmst mce of pit&suic such as the 
Madi IS Couit thought existed in Paul/ 5 Co s case^*’ 
We set aside the deciee of the lowci appellate Couit 
and letuin the dnlhast foi execution of the Baiodi 
Coiuts deciee m the Couit of the Secoiul Class Sub 
oidinate Judge ot Suiat 

The lespondcnt must paa the costs of his oppo-^ition 
to the dail Inst iiji to date 
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mortgagee andtlierc la notlilug to pic\ent the mortgagor or liis npiLscntatne 
from filing a suit for redemption but he caitni t go behind the decree in the 
iiiortgij.ee 8 suit in *10 far asit 8 ttled the ninoniit of the mortgage dtl t up to 
the date of tl at decree 

Such a suit for rctloinplion w not I arro ! either under stcti n 1 1 < r section 47 
of the Giul I’l teihire Cule (Act \ of 1908) 

Second appeal against the decision of G E Datai, 
Additional Fust Class Siiboidmate Judge of Nasik ^ith 
appellate poweis, confiiming the decice of C G Khai- 
kai, Joint Suboidinalc Judge of NasiK 

Suit to ledeem and ieco\ei possession 

Thopiopeitj m suit belonged to Chinn HhikaMalm 
HoinoitgagedittoBliagchandMotimnfoi Rs SOOontlie 
ITtli June 1890 On the 2n(I Apul 1902 OJnma assigned 
the equity of ledomption to Rama lalad Tulsa Mnhai 
One Panisliiam Ramlal obtained .i mouey-deciee against 
Cliiina in suit No 229 of 1902 and in c\eeutioii of that 
dccioe the moitgnged piopeity was sold in Julj” 190(5 
At tlie auction sale the piopeity -uas puichased foi tlio 
moitgagtc Bhngchand Motiinm In one Shm am Ramlal 
Snbseqnentl.a the moitgagcc BJngcliand Motiiam 
bioiiglit a suit on the inoitgage. No 44 of in0>, against 
tliemoitgagm C]mn<a and Tulsi, fatlioi of Rama, tlie 
assignee of the oquitj of ledeinption and obtained a 
decree, dated tlie 2oth Septcinbei 1905, nluch ga^c tbc 
defendants six montlis’ time to paj the monej’ due 
undei the moitgagc and in default the plaintiff vias to 
lecoioi the amount decieed by sale by applying foi 
decice absolute No fmthei iction iias taken undei 
the dccioo 

On the 22nd August 1911, Rama Tulsi Mdiai,tlie 
.l‘^slgnec of the equity of ledemption, biought the picsciif 
suit undei tlie pioiisions of the DeKkh ui Agiicultuiists 
Relief Act foi ledemption and iccoioi^ of possession oi 
in the altoinatiie foi lecoveiv of possession 
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Defendant 1, Bliagchand Motiiam, the moitgagee, t9i4 
ans^^G^od that Slin ram Rami piu chased the piopeity 
foi the defendant at the auction sale in execution ot BnAGCHAsn 
the moiie\-deciee, Xo 220 of 1902, and that the plaintiff 
had no light to sue 

Defendants 2 and o, the legal lepieseutatiNes of the 
deceised aiiCiioii piuchabei, Shmain Ramlal, laised the 
same defence. , 

Defendants 4 and 5 answeicd inter aha that they 
^eie iinicha-^eis of pait of tlie piopeity and 

had spent a good deal on the impiovenients of the land, 
that the\ had no lvno^^ledge of the moitgage and the 
.issignmont to plaintiff, that the notices sent to them 
ot the auction sale \veie not legal and sufficient, that 
tlio moitgage T\as not subsisting and the plaintiff had 
no light to sue and tlnit tlu Coint had no juiisdictioii 
to tiy the suit 

The Siiboiclin iti lud„c tound that the moitgage ^^as 
not subsisting, that the stiit \\ is buied b> sections 11 
and 47 of the CimI Pioteduic Code and that the plain- 
tiff had no light to ledeem He theufoie, dismissed 
the Slut lelying on Vmayak v Daffahaija'^\ Sita Ham 
^ MadhoLal^'‘^,Vc(lapinafti\ VaVahha Valiija Haja^^ 
and Goni on Tiansfci of Piojicitj Act, Volnnie II, 
paiagiapli 1933, 3id Edition 

On appeal by the plaintiff tin appellate Couit con- 
tinued the dociee foi the following leasoiis — 

It i'< II t iitiil lliat the KUiidiiit Xv 1 1 ad Cur i\<.u\irni„ tlie iLI t ilui. 
iiiili.rtln. iiiuitj,igB f r tl e n kmj tjuH f wtu h ll is '.mt is br ii^ht FUit 
X< 44 uf 100^ In til Sint the plimtiff!, fall <.r liuimlC was a pirt} 

\ di-CRL w IS pissed 111 this « »t 1 \ winch iht defiiiUiits m lu Jin^ the plaint 
i(Tbfilhi.r were allowed si\ months timt t the ni il ic under the 

mortgi,;© and in the i\cnf if difaiilt the lluntiff the deCeudaot Xo 1 in 
this suit w Is ordeied to Kiuiir till nnout t dicm 1 Is Mle f the in rtfigisl 

W (1902) 2l> Boiu Cl 1 <*> (lOOl) 24 All 44 
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pripert} Ij imking the <lecree absolute [tide exhibits 5 and 

SOO)] Tlic qucMi«ns«f reclttmug the mortjrnge nnd cf realizing the mort 
gage debt Mere thus fin IIj determined in that Miit and tfica therefore cannot 
Ic igain tried bj n «:eparite will TJie remeeh of the plaintifT if any for 
redeeming tl c moitgnge aias I j 1 ajing the decretal debt and thus redeeming 
the rnTt^age satisfying the decree o1 tuned b\ defendant 1 Tlio 
question of the satisfaction of that mortgage aias therefore a que tion of the 
«ati fiction of tint elccree md that could le determined only by the Court 
executing tl e deeiie 111 1 not ly a •■eparate M»t Tins suit k therefore larrcil 
It til under section 11 anl pection 47 of the Civil ProtediirL Code The 
appellant s pleader relies upon tl e iiihng 24 \H 44 but I tlitnlv the nihng has 
I 0 application I ccaiise in the present case tledecree the effect of ivhicli ne 
ha\e to con«i ler expressly directed that if the property avas not redeemed as 
diiectcl tl e mortgagee defendintho 1 Mas to recover the debt ly sale of 
tho mortgige 1 property 

The pie ent siut cannot I e treited os an application for execution becati e 
thotimoof SIX months allow eil ly the decree for malcing flie paament had 
hug expired 1 eforo tie institution of the prc'ent suit and tlicre was no 
niithonty giwnly Hole 6 of Order XXXIV of the Colo of Civil Procedure to 
cxteml the time Thefict tliat the defendant Jvo 1 bad never applied to 
mal e the decree al « lute cannot avail the plamfiff as his only remedy for 
redceimn„ the niorfj.oc«. is not now arulal le for lam Ills right to redeem 
Itic j ri I city Ins thus I tc inc practically extinct (H Bom 507) 

The plaiutilT piefciied a second ajipeal 

/v Koyctjt foi tlie appelhut (plamtifO — Tlie 
ics]}ondent-nioitgigec ne\ct ippUcd to ItaA c the deciee- 
iiisi foi silo made absolute, thcieloie, the telations ol 
iiioitgagoi and moitgagee lm\e continued up to the 
pieseiit day and theie can be no bai to tlie piesent suit 
foi ledomption “The estate does not lose tho qnahtj 
ofamoitgige imtiZ the fiiiai oidei foi foieclosuie *’ 
Thompsons Gnuii^^ Fishei’s Law of Moitgage, Gth 
Edition, paiagiaph 1385, page 711 

Tho piescnt Slut IS not bailed bx tesjinJicaia xve 
ilo not sccK to go behind tlie foinioi deciet and set ii]) 
anj claim contmn to it 

The suit IS also not billed b^ section 47 of the Cnil 
I’locodiiio Code as tlie plaintifl was .i defendant in the 

01 (1819) 4 Mad 1 JJ'c 
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foimei suit and was not in the position of a deciee- 
holdei uho could apply foi 0 \ecntion Tins is not 
the case of the plaintill sning a second time foi 
ledemption 

[Scott, C. J, i-efoiicd to Haw^aul \ ] 

TI^. R Pmdhan foi the lespoiideiits (defendants) — 
The moitgagce liaMng taken possession undei the 
.lULtion sale of 190G, it was not iiectssaii foi him to 
applj foi a dpciee absolute Tlie piesciit plaintiff was 
a defendant in the foiniei suit the deciee in which 
opeinted paitiallj' in his fa\oiii He could In\e execu- 
ted that decree by pajing the moitgagc amount within 
SIX months Not having done so, he is bailed by 
section 47 of the On il Pioccduie Code In the foimei 
suit ledemption was decieed, theiefoio, the plaintiff is 
baned by section 11 of the Code and he cannot bung 
a fresh suit 

Scott, C J — i’iic pluntifT tlaims to 1 k tlie assignee 
ot tlie cquitj ol ledemption of i ttitaiu moitgngoi, 
named Chima, Chima s moi tgage L«ii ing been t leated on 
the 17th of June lS9b in ta\oui ol the lust defendant 
The assignment of tlie plaiiitilt isdateil the indof Apiil 
1902 Subsequent to tliat assignment the Couit undei .i 
moncj-deciee obtained against Chima in suit No 229 of 
1902 at a Couit-sale hold m Julj DOG put up to sale the 
light, title and inteicbt of Cliim » iii this piopeitj which 
was attached b\ the dcciec holdei in that suit, and at 
tint sale tlic tiofeuilaiit moitgagei was declueii to be 
the puichasci 

Pi 101 to that pill chase tlie deft ndaiit No 1 had bi ought 
a suit upon Chima’s moitgage loi s,ile of tiu moitgagcd 
piopeitj 111 1905, and the plaiiitifl s fitlni wliowas 
Chima’s assignee, was mined as a pait\ to th it suit A 
dcciec was pasv,ed bi \i Inch tlic dtfcMui uit'> including 
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the pl'iintiffs f'lther, \\eie 'lllo^^ecl six months time to 
paj the moncj cine iindoi the nioi tgige and in default 
the iilaintiff ^\'is to ioco\ei the imount decieed bj sale 
by applying fot decice absolute He ne^ ei ajiplied foi 
sale, bat lestcd content ^^ltll the title that le 's^as 
supposed toliu\e acquutdaspuichaber it the Conit sale 
held undei the deciee in the money siut of l‘)02 
The plaintiff now bungs this suit foi leclemption of 
the moitgaged piopeiij, but the learned Judge has 
dismissed his claim on the giound that the time of si\ 
months allowed hs the deciee foi inahing pajment of 
the moitgage claim Ind long expiied and th it this was 
an application in execution which should ha\c been 
biought iiudei section 17 of the CimI Pioceduic Code 
and that a sepaiate itdeniption suit could not lie We 
aio of opinion that the defendant m a suitfoi sale undei 
a moitgage who is given si\ months time to pay the 
decietal debt isnot ill tJiepositionof adcciee holdci who 
has a deciec to execute His light of i^ajment witliin 
SIX months is a light which ho has in mitigation of lus 
liabilities imdci the docice Tlie contention of the 
defendant would lesnlt in this inomalons position tint 
hanng the light toapidj foi sile and foi decree absolute 
he abst uns fiom exei cisi ng t Jiat i ight j ot ne\ ei theless 
iftei thiec jeais InAC elapsed though he can no longei 
enfoice the decice lie is put iii the position of the absolute 
ownei of thopioputj by loasoii of the defendant in the 
suit not liaMngclectcd topayoff the moitgage We think 
that if ho does not ipplj foi deciee ibsolute he does not 
get rid of tlie iclation&Iiip of moitgagoi and inoitgagce 
and theie IS nothing to pie\ent tht. moitgagoi oi Jus 
reprcseiitatiie fiom filing a suit foi redemption It 
has been held m England in IIanwid\ that 

n dismissal foi want of piosecution of a moitgagois 

«> (181 >) 18 1 1 4 Sil| 4r) 
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action foi icdomptjon does, not pie\ejit Jiim from bung- 
ing a fiesh biut foi ledemptioii A fortiori we think 
that his faiUiie to piy the iinoniit of the docietal debt 
witliiu the bix months alloT\cil to him cannot, so long as 
tiie lelatioiiship of moitgagoi and moitgagee subsists, 
pievent himfioin filing a fiesh suit foi icdemption, 
subject howevei to this that he cannot go behind the 
deciee in the moitgagee’s suit m so fai as it settles the 
amount of the moitgage debt up to the date of that 
deciee But it is not contended by the plaintiff in this 
suit that the moitgage debt at that time was less than it 
is found to he by the Couit, and thciefoie, in peimitting 
the piesent suit, thoie ^\ould be no Molation of the 
pioMsions of section 11 of the Ci\il Piocediiic Code. 
Wo iCNeifie the deciee and leinaud the case foi disposal 
on the meiits The plaintiff must have tlie costs of the 
t^^o appeals against the opposing defendants 

Deciee leiersed. 

GBR 


APPELLATE CIVIL 

Before ^^r JusltcfBeman mil l/i J thre IT tifirinl 
rULSID\S IlLLTBHU ( ui PrTifi)M.R) Viitllvst i THE 
miU \T KII WDUiTTUN MIL! LOMPIW IIMIII D (oninsAi 
OrrosENT) I’f'sr npem 

Iinhait Comp tr i(f -I 1 1 \ 1 of J '' '*) *e I vn$ I J 1 — ( omj aii j — Co npxtltory 
III nil ly up — C It i In 1 J (III — C ] I / « * lb lity I j i / its ilebtn 

The potitionei wli « •>! n V"*' I ertiiu llt-s I ii l\ the iefeti<hnt 

<'« 111] m\ t 1 iti tat V I ii \ II t M 1 nil] iMiuiit fnin tlie 

C mp iin Tin Lou i ii \ rifi 1*1 t ^ 1 1 I i u tl k intd w n in 
ri'i ct fntliimiilii li tin. ( iij u \ l» i il\ I li v 1 I t a fnulul..nt 

cl iim in 1 un';n-.t iin 11 t t Tb j i tinn r th r uj on ipplied to the 
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Court £o cai/ipulsonlj nind up tlie affittis of llie Company It uss n> t sIiohu 
tint tlie Compam uts unable to pij its debt in full Tlie loi\er Court h Ivins’ 
rejected the application the pebtioncr appealed — 

Held tint tlic a{ pbeafion was nglitlj rejected for the petitioners object lu 
iiial ing the application was to bring tl e piessurc ofincohency proceedings to 
1 ear upon the Company in order to make it paj cheaply and cxpeditiouslj a 
lievvy debt which it desired to dispute in the Civil Courts 

Ihe princij Ic upon whidna Company can be wound up on a creditoi s 
apphcition IS snnplj its inability to pay its jU't debts The inability n 
indicated ly its neglect to pay after |iO]»cr demand made and the lapse if 
three weeks Such neject must be judged by reference to the ficts of each 
pirticular case A\ lieie tl c defence is that the del t n di«] nted all tint tin 
Court has first to sec is wliellicr that dispute is on (lie ficc of it genuine i 
merely a clod of tlie Compiny « leat malnlitv to pav jiist del t« 

Appeal hom the decision of B C Kennedy, Bistiict 
Judge of AUinodab'id 

Tlub ail applicntion by a cieditoi to wind up tlu 
aflaii^ of a Company 

The defendant Company was at fiist managed hv its 
then agent Kc^aldas He had, dniing his management 
it as allogod, ad\anced moneys to the Company, foi 
uhich tluec dejiobit leceipts mirc issued \i7, (1) foi 
Rs 70,812-8-0 in the name of Bai Dliij ij, wife ot 
KG>aldas , (2) foi Rs 50,000 iii the name of Bai Manga 
lUvghtci-in-law of Kc^aldas , and (3) fot Rs n,hO.)-2-S 
in the mine of Kevaldas The debts due on these 
loceipts wcic assigned to the petitionci in Apnl J912 
In Octobci of the s-iine jeai, the pttitionoi demanded 
injmont of the debts from the Company , but tlie 
Compaii) icplied sajing that tlic debts wcie no! 
gcjniine. 

The petUionci thcieuiion applied to the Bistiuf 
Couit it Ahmcdabid to Ii i\c the nflaiis of the Companv 
wound Ui> 

It was not shown that the Coinpiuj was umhlo to 
jiu the debts in question 
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The Distiict Jiitlge tlul not conduct the inquiiy but 

dismissed the application on the following giounds — Tul'^jdvs 

Lallcduai 

The applicant and Kevaldis nho js the mo\nng spmt m this npphcition i 

msli me to read section 129 V as if the words were * the Companj Ins faded 
or omitted to pay " But the words arc ‘neglected to pay The c^prcs-ion CoxTOv 

“ neglected ” connotes illegal failure to pay It is not illegal to refine to pay JIiLl 

a debt which i'- not due or against which the debtor lias a set off I think 
then that where a Company denies the eslsfcnce of tho debt or claims a set off 
and for that rcison neglects to pay a claim it cannot he said to contravene the 
dull imposed on it indirLCtly by section 129 To read tlie section as the applicant 
wT-hed me to read it would liaae aery senous consequences All sorts of 
fictitious and blackinading claims might be raised against a Company and ^ 

p ly iiieut extorted from it under threat of shattering its cicdit and impeding it« 
oporatioiis hy applying to the Court for a winding up order ^ 

I th’inh then that on the pleadings the case should not proceed 
The applicant however urges that mere statement ba the Company that it 
does not admit the debt and that it has couritercl urns is not sufficient an ! that 
I ought to frame is ues as to whether that defeme is made nm/a /?fe and 
whether there is actually any defence to the ipphcant s claim 

Tills I think I am not bound to do It sccins to me that I should have to 
plunge into a aery lengthy and pur|>os«lcss iiiiestigation whicli would if 
ea entualiy I held the defence to I e bond yfde base caused the aery mischief 
which this eort of apphcition is intended to cause namely keeping liquidation 
proceedings Iiangmg oaer the Company for an indefinite time and thit if I held 
the defence to be mala fide I should simply have renioaed a question between 
parties from the cognizance of the ordinary tnboiiaU and enforced a claim by 
the threit of these special proceedings under the Icquidttion chapters instead of 
nUnwiiig it to be rccoicred by the ordinary proeetlure^ Tins appcirs to me to 
be a thoroughly vicious procedure andwithout aulhonty I will mt adipt it 
If the applicant has a claim again»t the Companv winch tlie Conipiiiy 
denies it is Ins business to get n decree in the ordinarv w ly in tlie ordinary 
Courts 

It is not alleged by the applicant that the Companv could not pa\ this claim 
if found duo The difince if proved appears pood whether il is true or 
v'hotlier tlie Coinpiny can prove it i» ] think not a matter fir this Court in 
thi«L proceedings 

Tilo pctitionei appealed to the High Coint 
G S i?«o, with 2d K 2Iehia^ for the appellant 
B J. D -1 A*^ftare, for the respondent 

n 818—7 
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A pieliniiiiaij objection laised that no appeal 
could he against an oidei lefusing to -wind up the affaiis 
o! a Companj 

Desai^ m suppoit o£ the pieliminaiy objection — 
Section 1G9 of the Indian. Comiianies Act, 1882, pioMdes 
for aiijienl fiom an oidci passed in the mattei of wmd- 
ing-iip of a Companj It docs not icfei to oideis 
refusing to iiind up the Companj 
liao — The appeal 18 peifectly competent See /« ie 
G) cat Bi itain Mttluai Life Assui ance Socteti/^^ 

[The Couit o\eiinled the pielimmaij objection ] 
liao — Befoiedismissing our petition, the loNVGi Comt 
should ha\c held aniiiquiij as to whethei the con- 
tention laiscd b\ the Companj ^as load fide oi not 
See In i a Kmy's Ci o^s Tndiisfi lai Dwellings Companif'^ 
and In ic Gieat BnUun Mutual Life Asstnance 
Sociefg^^ , Lmdlo> on Companies, Vol II, p 8G2 (fith 
Edn) 

Desai ■\^as not called upon 

BEAilAJr,J —The petitioner-appellant ig assignee of 
ceitain debts alleged to bo due by the defendant 
CompaiiN to its late Secietarj and Manager, 
Mr lve\ aldas, and his benamidars,hi8 M:ifeand davvghtei 
The petitioner appellant gave the Companj notice on 
the 7th of Octobei 1912 and demanded paj ment On 
the 24tli of Octobci 1912 the Company leplied in a 
rathoi Niguch woidcd lettei, the gcneial content of 
uhich, howcvci, cleailj indicates the line of defence 
subsequcntlj adopted by the Companj On the 15th 
of XoNeinbei the petitioner, instead of accepting the 
Companj s challenge and hi inging a suit to i indicate 
the justice of his demand, put in a vrinding-up 
petition This came on befoi c the Distiict Judge, and 
the Companj leplied m effect that the alleged demand 


0 ) (18811) ir cii n 24 r n (1370) i ii n n wo 
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■^vas 111 lespect of a claim wbicli the Company honestly 
believed to be a fiaurtnlent claim and unsustainable 
at law The matter appealed to the learned Bistiict 
Judge to be one of gieat coinplesity, and we think 
that in declining to go into it upon this petition 
he acted upon sound and coiiect piinciple We 
aie not affoided any assistance bj' such cases as 
lure Kintfs C>oss Industrial Dwellings Company^'’ 
and In re Great Britain Mutual Lift Assiiiance 
Socielg'^^ The dicta of Jessel, M R , in the lattei case 
ccitainly ajipeai to be r.ithci widely and loosely ex- 
pressed, but in nocasecouUlsuchgeiieial dicta be earned 
fuithcr than the facts of the case would waiiant If 
any geneial lule is to be laid down at all, it is easily 
obtained fiom the Statute law The ])iinciple upon 
whicha Company is to be wound up, foi all the pui poses 
with which we aie now lonceinod isMinplj its inabi- 
lity to pay its just debts, and that in ibilit\ is said to be 
indicated its neglect to pa\ altoi piopei demand 
made and the lapse of thiee weeks It is quite deal, 
howe\ei, that any such neglect imist bo judged by 
leference to the facts of each paiticulai case, and tliat, 
wheie the defence IS that the debt is disputed, all that 
the Couit has fust to see is wlicthei that dispute is on 
the face of it genuine oi meiely a cloakof the Company ’a 
ical inability to pay just debts In tins case it is 
perfectly deal that the defence whatever it& ultimate 
icsult may be, has substinee iii it, foi it is haidly 
even the pctitiouei-appellant a cise that the Compauv 
IS unable to pay the debt it owes him It Ins been 
stated lieie that he expects to obtain ill lus dues 
111 full in the liquidation Thus, the icfoit it ipjieiis 
that the petitionei s object is to bung the ines-,aie of 
insolvency inoceedings tobeii upon the Conqiinv in 

(•){I870)L n 11 Li U' OllhsOluCI D MG 
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order to make it pay cheaply and expeditiously a heavy 
debt which it desires to dispute in the Civil Coiuts, 
and this, we ai e both very strongly of opinion, is one 
of the worst abases to which the winding-uj) sections 
ot oui Statute law' upon Companies could be perverted. 
We aie cleaHy of opinion that the learned Judge below 
was right, and that his order onglit to be confirmed 
and this appeal dismissed with costs. 


Appeal dismissed. 

E. E. 
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D^ore Jfr Justice Beaman and Mr Justice Heaton 

NATIIABHAI TRICAMLAL (orioinal PtusTirp), AmiCANT, i 
RANCilllODLAL BAMJI (obioinai, Defbndast No 2), Opponent.® 

Indian Contract Act (IX of iS72), sections ISJ, J3T — Suit ai/aimt principal 
and sill cti/— Itemotal of princtpal s name as summons could not be serred on 
*i« proceed apaiMst surety alone if suit affainst princijial be still in 
lime — Ciiif Procedure Coile (Act I' of IQOS), Order IX, Pule S, Order 
XXIIJ, Pule 1. 

A huit was brought in 1913 on a promissoi^ note passed m 1912 by defend 
out No 1 as pnncipil and defendant No 2 as surety. No summons could be 
hcrscd on tkCmdant No 1 his name was therefore struck out and the Bint 
proccideJ agiHn«t defendant No 2 alone Tlie low or Court dismissed the suit on 
the ground that as the principd w as discharg"<l by an act of t!ie creihtor(plainti(T) 
III h iMiig his (defiiidaiit No l’») Dime fitrtick out, the BUixtj also was thereby 

ihstliarged On pHnitiffa application under extraordinary jurisdiction 

//fW, rcMpung the decree and remanding the suit, that the mere omission 
Ilf the plaiiilifl to pirsue hw bint against one of the defendants, with tlie result 
tint that dcfind lilt's name was struck ott and the suit dismissed a‘"imst him 
iiiukr Onkr IN, Ibilc S, of the Cisil Procedure Code (Act V of 1908), did not dis- 
i.hargt. the hiirsU, proaided the mnt was ftill in time against the principal. 


C'l'il .Xpi hcatioii No 119 of 1914 uudtr cxtraordiiury jurisdiction. 
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ArPLiCATiON vuiAei cml extraoidmary jniisdiction 1914 
fiom the decision of G V Snaija, Judge of the Court of nathachai 
Small Causes at Ahmedahad Tbicajilai 

The iilamtifC sued in 1913 on a piomissoij note foi 
Es 250, dated the 23id Octobei 1912, winch ^\as signed 
hy defendant No 1 as inincipal and defendant No 2 
as suietj No summons could be sei ved on defendant 
No 1 His name was, therefoie, struck out at plaintiff’s 
instance 

The suiety (defendant No 2) theienpon applied that 
the suit against him be dismissed, foi as the piincipal 
debtor was dischaiged bj an act oh the creditoi, Ins 
(the suietj’s) liability had come to an end 

The learned Judge held that the suietj was dischaiged 
from liabilitj undoi section 134 of the Indian Contract 
Act o^\ mg to the act of the plaintitf winch led to the 
discharge of the piincipal dcbtoi fiom tlie suit The 
suit was dismissed 

The plaintiff applied to the High Couit undei ex- 
traordinary jurisdiction 

T E Desfn, foi the applicant — Summons could not be 
sei\ed on defendant No 1 The plaintiff thciofoie took 
action undei Oi dei IX, Eule 5, of tlie Ci\ il Pi occdure Code, 
elected to dioji the name of the piincipal and to pioceed 
against the suietj alone A dismissal of a suit under 
■these cncnmstances docs not bn aiieshsmt There m 
thus no dischaige of tlie piincipil iiid section 134 of 
the Indian Coutiact Act his no ai>plication ruithei 
section 131 should be load suliject to section 137 See 
Ha/aj nnaf \ Kixslinarai^^ and Kni>hto 
Chowdinam ^ Eadha Eoinini Set al'^o 

Shaik AUi "s Malioxncd'-^'^ 

0) (1891) 5 Honi G47 « (IhSS) U Lai 330 

O) (ISSO) 11 B m -67 
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RatanJal ItanclihoddaSy for the opponent — The act of 
the plaintiff in having the name of defendant No 1 struck 
out fell undei Oidei XXIII,Riilo l,of the CmlPiocediiio 
Code If so, he cannot bring a fresh suit against 
the piincipal debtoi This dischaige of the piinci- 
pal debtoi invoked also the dischaigc of the surety 
Section 137 of the Indi.m Contiact Act is an independ- 
ent provision and is b> no means a coiioUary to c 
section 134 We lely on Hazai t \ Chunni Lal^^\ 
Radha a Kintoch^ and Ranjtt Sinr/h v Ncnihai^^^ 

BLAMA^, J — The plaintiff sued the h\o defendants 
on a promissoiy .note The second defendant pleaded 
that he was a suiety Tbeie was some difficulty m 
serving the fust defendant, and we gathei fiom the 
locoid that his name was struck out As a yeai had 
not elapsed, piesumably this was done, if not at the 
request, at least with the consent of the plaintiff The 
defendant No 2 tlien contended tliat as the act of the 
plaintiff in having the defend int No Ps name thus 
struck off opeiatcd as a complete dischaigo of the 
piincipal debtoi, he, the siuetj, was likewise dischaiged 
and the suit must be dismissed 

Tlio Icaincd Judge who tiied tins suit ns a Small 
Cause Couit suit was of opinion tliat this contention 
was sound and dismi^vscd the plaintill s suit 

Wc think that the sti iking off of the defendant 
No I’s name was a pioccdure undci Oidei IX, Rule 5, 
lather til inOidci XXIII,RuIe 1 And all the authoiities 
111 all the Couits of India who ha^c h id this question 
under consideiatioii, although the\ dilleicd upon an- 
othci point, aie in agicement that the meie omission 
of the plaintiff to puisne his suit against one of tlie 
defendants with the icsult that that defendant’s name 

a) (I8fir) 8 III 159 n (1880) II \II 310 

n (190.*) .'I All ^04 
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IS stinck ofC and the suit dismissed against liim under 
Oidei IX, Rule 5, does not discliaige the surety, provided 
the Slut he still in time against the piincipal Tliat 
heing so, and confining oui decision to that giound 
alone, -^e think that the oidei of the learned Judge 
helow dismissing the siut was wiong 

Even ^ ere that not so, it T\onld still be a question 
whether, in view of the foim of tlic suit, the Judge 
ought to haAe taken it foi gianted, as he appeals to 
ha\e done, that the plaintiff \\as smng the second 
defendant meiely as a suiety If, in fact, he 'i\as suing 
him as a piincipal, none of these coiisideiations upon 
1 ^h^ch the dismissal of the suit 1ms been based would 
apply at all 

Wo must, theiefoie, ie\eise the decice of the learned 
Judge below and lein ind the case to liim foi tiial upon 
the meiits 

Costs '^ill be costs in the cause 

Itntc made absolute 
R R 

APPELLATE CIVIL 

Df/or» 3fr Juiltce Dear an and Vr fica Ilayrrard 
\nNKAJI NAKVIAN KUIKABM anp othei ( wqival Difespwts) 1954 
ArrxLLAVTS « GOPAI JUMCHANDBA DLSIIPA^D^ (oftinivAL 4 „yu$t 10 
Plaivtiff) Rfspondent " 

Iforlgayt — Equity of DtihmiUon — I xUnjuinhmerd — Mortgigor yaiung a raji 
nima to mortgagee for the I iml — Mortgagee exectUig k»luh\»l to pay 
(?o» ernment ai<e^snieiil 

III 187G the phmtiff niortRigeil the lincl m «Ii<<iut6t the «lefei dants and 
in 1879 a nymfima rehnriui«1i)ii>, all 1 1** (xtiipiui' rights in tt e Mil 

land m fa\oiir of the def n lant« The Utter at the t-nme time pav e a cotnpl'* 
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tncntarj ta^uZai/nt agreeing to paj Government a&sessment ou the hnd Tlic 
plaintiff liaMng sued to redeem the mortgage 

Ilild dismissing the Buit that the rq/wama and ia?)i/?aya< effectually extio 
giiished the plaintiff b equity of redemption 

Seco'^d appeal iiom the decision of L C Clump, 
Bistuct JuQge of Belgaum, leiei&ing tlie deciec passed 
by K R Natu, Snboidmate Judge at Athni 

Suit to ledeein a moitgage 

Tbemoitgage m question u as passed in 1876 by the 
plaintiff a iatlici to the defendants Cndei its terms 
the mortgagees weic to enjoj pioflts in lieu of interest 
and the moitgagoi As<isto paj Cto\einment assessment 
of the land 

In 1879, the plaintiff executed a ^ajt7iama to the 
defendants mahing o\ei to them the light of occupancy 
in the land At the same time, the defendants executed 
to the plaintiff a habxilaijat agieeing to pay Govein- 
ment assessment in icspect of tlie land 

The plaintiff sued in 1909 to icdcetn the moitgage 
tindei the piovisions of the Dckkhan AgriouUuriats’ 
Relief Act 

The Suboidinatc ludge dismissed the suit, holding 
that the tiansaction of 1879 effectually tinnsfoiied tlie 
equity of ledemption to the defendants 

On appeal the District Judge hold that the tians- 
action of 1879 did not opei itc as a tiansfci of the equit} 
of ledcmption He, therefore, Je^olSDdthc decioeand 
onlcred the aiJpeal to bo set doun foi hearing on 
merits 

The defendants appealed to the High Coiiit 

Co»/fyi, -sMth G K Pat el Uyioi the appellants 

G. S Pao, foi the respondents 

IM XM\N, T —The pluntiff m this suit moitgigtd 
the land to the defendants in 1876, and in 1879 he passed 
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a. 1 ajtiiama lelinquishing all his occupancy lights in 
tlie said land in faaoiii of tlie defendants The defend- \ ENKAJl 
ants at the same time gave the complement iiy Aa&n- 
laijaf The tiial Judge held that this tiansaction Gopal 

amounted to a iclinquishmcnt of the equity of ledomp- cuandra 

tion by the moitgagoi in favoni of the moitgagccs The 
learned Judge of fiist appeal lias held that it did not In 
Jiijj oinnion tJie onij effect of ihetajinama sxnd tcahti^ 

Jaijat undei the Act of 1865 was to confei upon the 
moitgagees the piiMlege, as the learned Judge calls it, 
of pajing the Go\eiiimcnt assessment We find it a 
little dithcult to undeistand m uhat light this could 
haae appealed to the learned Judge a piivilegc foi 
which any peison \^ould bo an\ious to pay good cou- 
sideiahon Howe^ci that inaj be, on the facts found 
by the learned Judge of fust appeal, the case is cleaily 
coveied by autlioiit^ The judgment ot this appeal 
Couit in D(i(jada \ Sahhatam^'*, following 
Sakheuam Phcital ^ Kashinafh Bapn Shaniai^^ and 
Taiachaml Puchcuul \ Laf shman Bh(aaiid^\ appeals 
to us to have settUd the la^\ bojoml contio\eisj upon 
the onl^ question \\c aie asked to arswei In our 

a) llofoll wiiie, ju IpiKi t « 1? (itlntrcl 1> Scott C f nnlBucliclu J 
on the 25tli 1 S.I rjnrj 1914 tn appeil \o I J «f 1912 fioni « r kr — 

S OTr C J — III tins CISC we lji\e no dOTil t thnt the mjiwi la and tin. /nfeii 
la /a( ninny tint w e lati 1 t In» k it tin iKumont Lxial it 37 wIhlIi w is 
contemi iniieo IS w itli tlii-m) opcritt totiinsUr the e |mt\ < £ rtd inptiun to 
tlic iiiortfjy 0 111 w liosi f ii n the C mt ht 1 fiuii 1 that n Mini < f iiii nej was 
I a) die I J tlic nu rtgi,, r rht cim* is not «h tin^iishnl Ic from Taracl nml 
Pirchnit \ lal.'.l uiWn r« Wl in I I sin S,/;om j T/ ifn/ i Kish 
u ilh D ij II SI ml jrCi Til winls ir ipt to de<l»re tin n Im jui hiiiint <f 
ill tlir ri„lit of tin. Miorl,. le r m fa\ inr t f the mortj, nii 1 tli trin a ii n 
w IS Kii h as w IS i nteiii| 1 it 1 I j tl ten is « f thi 11 ti i 1 4 of tli I an 1 
1! vun Col \\, r,x.,s U , rjr f ihe I wir ^ '■' > 

ri ton 111 * (111 f 4l e Oryiiid C nt with Is tin ighoiit iij« n t! c 
phmfilTs 

(IRSC) 11 R m 17« 

11 nn 1—1 


P> (1875) I Horn 'll 



58 


THE INDIAN LAW REPORTS. [VOL. XXXIX. 


1914 


Vfnkaji 

Naisa-vav 

Gopal 

ll\j[ 

CHANDRA 


1914 
March 9 


opinion the rajinama and the Jcab^ilaiiat of the year 
1879 cfCectnally extinguish the plaintiCC’s ecxnity of 
redemption. We must, tlioiefoic, now leveise the 
deciee of the lower appellate Couit and lestoiethat of 
the Suhoidinate Jndge with all costs upon the respond- 
ent thimighont. 

Decree reversed. 


CRIMINAL APPELLATE. 

Bf/oiC Mr jH^ltce IJealon and J/j Justice Shah 
EMPEUOn r IIANMARADDI siv lUMABADDI « 
i’roc<:rf«re Code (Act V of ISOS), section IOJ-~Statements made to 
l>ohce durin;j vixeshgalton— Proof of the statement "by oial dejwsttioii of 
the jiohee officer to whom it ii made— Indian Biidenre ji,cl (I of 187S}, 
section IS7 

Ditnng nn irvc^ti^Uion a st-iJeil to tlio police tint slio Ind seen “X 

boy nt tlio scene of iminl r soon nftcr tlio ofCtneo wis committed Wlien 
examined before tbo toinmittmg Magistrate she denied tlic presence of the 
bos at the scene o£ the olIcn''e At (he tnal before the Court of Session she 
admitted the presenet of the boy TUcetaUment that the witness had made 
in the iii\c’'tigJtion avas sought to be proat 1 at the tral bj tbo oral doposilinn 
of the polKO ofTicir to •whom it was iiiiie The defence objected to tbn 
dcpn'ilinii on tlie proiml Uni it offtmlcd agimst the pronanniH of section Idd 
lit the Cniminl ProtL hire Code The S swons Judge oaernilcd tlic objiclion 
an 1 let 111 tlic eaidcnee Tlic accu-iwl liaMiig appeahd 

//rW tint tbc polKc o^lcc^ colli I be allowi-d to delln^o to wbat tbcwitncss 
VnA>Vi\vA V.wiotnV/rt Tff.v*tagiAwn iaa \V(t uardmir iVing w'liA 

fbe had MS1 1 at the trial 

Arni.VL fioni conviction and sonlcnce locoided by 
E. H. Lcggatt, Sessions Judge of Dliaiwar. 

The facts were that, on tlic20tU August 19 Pi, one Rama 
ValiKar and hib wife Ilonnava stalled fiom Makiahi to 
Tlaveii. Tliey wcio I itei on joined .by the accused, 
who was intiinalc with Ilonnuvn. TJic pai ty letted foi 


X nrininti m Cam. Jko 1 of 1914 Criminal \Jn>cd^(^ JJ of 1914 
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theii meals on the way, at the Haleiitti ncdla. They 
finished then meals ; and w’lnlc they wcie lesting, tlie 
accused attached and hilled Rama The accused then 
diaggcd tlie bodj of tlic deceased and concealed it in a 
bush neai the nalla. This was seen by a Kiiibar boy 
named Gudda. 

The accused was tiied by the Sessions Judge for the 
muidei of Rama. Gudda was examined as a witness. 
He deiioscd to having seen the accused diaggmg the 
body of the deceased to the nalla 

At the investigation into the case Honnava stated 
to the police oflicei that she had seen the Kiubai boy 
Gudda at the bceuo of the offence This statement was 
icdiiced to Wilting BcEoie the committing Magistiato, 
liowcNor, she denied having seen the Kuibai boy at the 
time In hei deposition at the tiial betoie the Sessions 
Court she again ie\eited to hci hist statement and 
deposed thus ‘ The accused then diagged my lius- 
band’s body towaids the kolf.i bush At that time I 
saw a boy fiom Haleiitti Ho stood thoie and then got 
fiightcued and lan away ” 

The investigating police olficei was also examined as 
a witness at the tiial Ho deposed as follows to the 
statement made by Hoiinaca about the iCuibai boy in the 
investigation earned on bj him ‘ Hoiin i\a did tell mo 
that when lici husband’s body was being diaggedalong 
a boy came to the nalla foi watei but being fiightencd 
lieian.iwij ' Tlie defence objected to this OMdonce 
on the giound that it aNasmadinissible uiuloi section 102 
of the Ciiminal Pioceduu Code Tlu ioum-d hcssioris 
Judge .dlo wed tlio OMdouce to go m on tlu follonij]-? 
giounds — 

riiL Pul Ik Pr "etiit )r « i-Ik'. t » iIilU fr tlw. •> i m lUmci l tm J. 

Oiii. of tlK wiliii. >.<. in the ( mr «. il th ii\ ti ititifirlli 
of c imil'onliii^ the UitLiiiuit »f lUt. witu».-.sf f n thii t'niirl 3f/ 

»'1'3 i-ts 111 It tlio si 111 m lit i> III i Inn mI li im 1 r n i> ll J Cruiiidj} i • ,, > . 
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C xle lie rtferK tf) 12 Bom L B 003 I L R 22 Bom 59Coiiil 52 Bom 111 
flic Piil'lic Provciiitor r*liM oil I L H ice'll 2S1 

Ruled that tlic statement is adioissihlt. The cast of Jlmpoor \ Alh irBaiht 
(12 Bom L R CG3)difFers as the question thtie v is nhctlar such a stitemcnt 
touldhe used to corrohonti iiottlie statement of the Mitne's in the Sessions 
Court, I lit the statement of the witness before the conitntttmjj Alagisfratt But 
one passage m the judgment iSEignifKant It runs Onlj tlic statements of 
witncs-es midi, to thctrjmg Coort cm le corroborated in tlie manmr ton 
trniplatcd la section 167 of the Evidence Act Previous stitcintnts ina^ le 
used to corrohorafe or tontrv htt statiinents made at flic frnl not to torro 
1 orate htvteinents inadt prior to the trial Therefore^ as the statements were 
not ndtnissdle un ler settion 157 of the Evidence Act thej could oiil} It 
admittt 1 under section 162 Crmiinal Procedure Code But this latter recfion 
• iilv providts for the ndmissitui of wich staWments on behalf of and not 
ngamat the person unltr trni Tlio case of Imj’eralrn Goinid 

(I L R 22 Bom 60C) does not a|>|l} as m that cisc it » clear tint tlic 
writings had lecn admitted as evidtnee In J'nij;«ror \ 2<iara^aii JiasJiunatli 
T'alki{l L R 32 Rom 1 11) the question has Uen discussed Intone hidgp 
was of opinion tint the Mitement could bt used b^ tlio pruscciitioii b^ waj 
« £ corniboratmg a witness while another Jiul^o vias of opinion that the 
htitcincnt could onl} Ic use I on Ithalf of the accused and f r tlie purpose 
of iinpiacliing the credit of the wiCmss Ihoiigh both these Jndgis and a1] 
other Tu l^os of the Full Bench were agreed that the imhnj could imt 1 o 
used nt all It is to tie noted that in that Case the quostion really befirt the 
Ci iirt was Miiiplv whether the writing could le used Tlte point liowevcr 
was direeltj nistd and decide<] m ritHnilra XiUh Jlaiierjef v I mpemr 
(I Ij R To Cvl 281) where it w vs licit that oiat evidence of i-iieh a stateimiit 
w IS nluiissitlc to eorrolKrate the witne-s ikpo'-itioii nt the tnil I am of 
( juni n that It Is otilj the wntiiig itself the use of which is prohil iti 1 the 
MCtinii nil 1 that the proviso is intend d to be liotiiiiig nil re thnii a ]irovi>o to 
that j r hil ition The jmliec j ajiers not lemg nvnilal Ic to the ih fence the v are 
iiiertlv ^IVCII the right to ask the Court to refer to the w ntmgs an 1 to dieide 
whether tlie ftccei'i d toed 1 have a cai}, m vvKieh ta' the statenient n t lit 
trritiH^ 11113 l-e ii'id toiniiMAch the credet of the witiit' The Jitter jnrt 
(f the jrovi <1 js {oisttiiMVe With the foniierjart aulas the finiurdiss 
li t refer t > the J ros iitien who alreadv have aeaevs to tie papers the latter 
I art of tlie J rovi- I IS luaessanlv ctnlimel to the d f nee 1 lit this dens u f 
nj pear to III to have nnv iff ct on the 11 • that the^ 111 ev le mad «f Mth 
l•lnt''nle iits I a cither the d fiiHe er ih ircseietiu Tli il fill e know 
wl at a witiioss I n I sai 1 to the |m hce aiwl tii iv ask th J h*e fi r j r x f lli res f 
witli lit niiv nfirtiKS to anv wntmg ntil invv 11 c the htiluiiriit li mipoaeh 
th ersht if tlie veittess Smilirlv l!i< jnsesiiti 11 111 iv kn w ns |li a 
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u inllj do know wlnt i w>tni.'"j Ind pud to Uie police 'll) 1 in'!} reiiiiirc the 
p^lici. to pr >\c what the witm®* h»d vaid and inaj ii e that slateniint hj wij 
« f ct nol oritii n of the \\itnc«', statement attlietrnl In siicli a case too it 
woiiM not le iiecc‘!'’ary to refir to the wnting at all unless the witness wislicd 
to rcCresh his mcinorj anl course to the pcctien would le needless The 
section seems to mo to be intended onlj to nstnet within narrow limits the use 
of tile I nliur/ The oandinte is therefore illoweil 

Tlie learned Judge lelietl on the evidence ot Gudda 
the Kuihai hoy as establishing the identity of the 
accused, convicted him of the otTcnce of muidei, and 
sentenced him to he hanged 
The accused apiicaled against the conviction and 
sentence Tim case also came up bcfoic tlie High Coiut 
foi coiihimation 

Vchnkar, vvitli T’ V Bhadkamhat , foi tlie accused 
S S Pathar, Government Pleadci, foi the Cionn 
Heaton, J — A ceitam Hamnanddi has been con- 
victed of the muidoi of Rama Vahkai and lias been 
sentenced to death The ca^.© comes Jiefoie us foi 
confiimation of tbit sentence ami also oil tlie appeal of 
the convict 

It appeals that about the 22ml of August 1913 the 
coipsc of a man, vihose bead was almost seveied fioin 
bis body, was found in the village of Haloiatti On 
making inqumes the police discoveied fiom the 
neiglibouiing villagcis that the mmdeied man bad 
been accompanied bj aiiothci man ami a woman They 
woie all stiangeis to that localitv Neithoi the identity 
of the miudeied mm noi that of his companions was 
at the time a''Ceitiined About a month l.itci, liowcvei, 
the idciititj of the iiiwideicd man came to be suspected 
His wife was (pieslioned and thcieiftci the police wcio 
enabled to make complete inqiiuits Thc\ diseoveicd 
that the muulcicd man ^\as> one Rama and tiiat lus 
compmions vvcie the accused and the deceased b wife 
Ilonnaia It vsas found tint Honuava had foi some 
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time been lining at Makrabi wheie the accused also 
Ined, that hei husband had been ^\OIklng at aiiothci 
Milage Magal, that ho had tikcn his ^vife fioiii Makiabi 
foi a time and that theieaftei ho and Ins wife set out 
to go to Ha^ell and \seie 30incd on the waj bj the 
accused On then journey these tliice peibons ciossed 
the feiiy between Binnimatti and Galagnath, whence 
they piocceded to the place wheie the coipsc Avas 
subsequently found Piom thcio Honna\a and tlic 
accused ictuined, spending the night at a Milage on the 
A\ay and leciossing the feiij on the following da> 
This gaAc the iiolicc an oppoitunity of nhich they 
availed thomsehes of tiacing the moAemonts of these 
peisons and identifying the indiAidinhtj of each 
They haAo been ciubled to put bcfoic the Couit 
poifectlj ciedible CA’idcnco of all tlie cucumstances tint 
I haAo stated Then there is tho OAulencc of the dead 
man’s A\ifo Honna\a, avIio dcstubes how her husband 
was nnudoicd It is said that she is an accomplice 
AAitncss Hoavcaci that may bo, ne must, in a case 
of tins kind, legaid hei OAidence AAith caution, 
because, AAliothei an accomplice oi not, she AAas picsent 
at the muidti and foi AAceks theieaftoi shegaAono 
infoiinition about the ciiinc, and it is iuo\cd that she 
had illicit intimate iclations AAitli the accused It does 
not seem to me to mattci in the least AAhetliei you cill 
her an accoinplitc oi not Hci eAidcntc must be 
AAA At;\Tl\AAVAA MAA.AAAAAS'inTlX.eS lIoaseADl, 

in tlic light of the suiiouiidmg ciicumst mces, fioiu the 
undouhted tinth of the ficts tliat tlio thicc peisons 
traAcllcd togcthci, (hat one of them aa.is left deul 
AAheie his body was found mid that the othci tA\o 
retuincd to then Mlligo togcthci, tlieie cuibclilfle 
doubt that tlie man aa.is luuukicd liy one oi both of 
them This conclusion is foitified by’ tlie ‘•ubsequent 
conduct of the accused himself aaIio giAc .in untiiic 
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nccount of liis pioccoclings ind Ind t^\o letteis Tviitten 
it intomlb of about i foitniglit winch weie designed 
to induce pcoide to belio\o tint the muidcied miu wis 
still line ind \\oiXnig in i distant Milage Hcie 
again the CMdcucc is to my mind ciediblc and indeed 
coiiMncing r d mg the cncnmstanccs as a ^^hole, 
the} Itue no doubt ^^lnte^el tint the accused ^ as the 
man, A\liethci helped b} the woman oi not it docs not 
inattei "u ho killed Rama 

The eicdit of the elucidition of these cncnmstances 
lb luaml} duo to the piomptness and intelligence of the 
poUco inquin and foi thatinquiiy Igithei Balwant 
YmuI atesh Suh Inspcctoi of Haacii is nninl} 
lesponsible 

lor those lei'^ons I confiim the coiiMction and also 
the sentence in this cise 

Theie has iiisin md Ins been (list nsstd i point is to 
the moinmg of sctti u 162 of the Ciimiinl Pjocoduio 
Code It ippt m tint iin >ugst the \ ill igois \\ho woie 
ncu the scone of the offence a\lieii the innidei took 
place \MS a boa ^ho happened to sec the thieo pci sons 
The deceaseds 'uife befoic the committing Magistiate 
stated that she had not seen tins bo} Befoie the 
Sessions Couit slic stited that she had seen lum On 
this state of facts the defince might \en easil} and 
antli no othei facts beuing on the point 1 nown with 
some foicc aiguc tint the woman had changed hci 
ston tint tlia cailust 1 nown account of the iinttci 
which she giac w is Uss fa\oniable to the pioseciition 
casi tb m that she f,a\t to the Sessions Couit and 
thcicou the} might ^cl^ piopiih found ui aigmiicnt 
tint the witue>''es h ul been tampcicd with uul tint 
the ci'«c pusented clcai imlic itioiis of tint 1 md of 
inllucncc which pi ipiiU ought to i me doubts iii the 
imiid of the tmng Tudge To xclmt m iigumcut of 
this 1 ind it was pioatd fioin the mouth of the 
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191-* iinestigiting police oflicei tint to him tlic deceased <3 

tMPFio ^vife Ind said tint slie saw the boj If A^lnt the 

Hanmau ln^cstlgatlng police officei sa^s be tiae then it 

Auni completely destiojs the defence aigument Hio 

qiic&tion aigncd befoie us is \%hethci the police ofhcei 
could as the law stands be aUo^\Ld to depose to ^^hat this 
a\oman li id said to him foi the pmpose of coiioboi iting 
i^hat she said befoie the Sessions fudge 
opinion IS tint the police oflicei could deiiose to tint 
effect I do not piopose to discuss tlic \ iiioiis 
luthoiities whicli have been lefeiied to Length^ 
uguments on this \eij point find a place in the bool s 
I ^\lU onl\ sa\ that I do not thinh tint cithci b\ its 
teims 01 h} its intention section 1G2 of the Ciiminal 
PiocoduiG Code piohibits the Coiut fiom lecoiMiig such 
cMdcnco foi such a jiuipose 

Suui J — Itoncm The learned Scbsions Judge Ins 
examined tlic cMdence with gioat caio in an oxlnustno 
judgment and has considcied all the aigumonts uigod 
in fuom of the defence Suhstnntnllj the same 
uguments hue been uiged bofoio us Gonoi dlj 
speaking I agice with the lowci Couit iii its ippio 
Cl ition of the cMdciitc uidwith the infcicnccs di iwn 
h\ it 

It IS not disputed befoie ns tint the dccoasotl whose 
hod^ w IS found on the 23 nd August last wisRinii 
the husband of Honnaxa and the CMdcnco in the ciso 
cIcuIn cst iblislios the fact 

I accept the CMdence of Hoiina\a and Gudd i istiup 
111 the main Ilonnnis cMdence no doubt must he 
iieenod with caution though I do not icccpt tin 
iigumont tint slu is an iccomplicc Slu did not gin 
Old hit picsint ston smn aftpi tlu oeeuiKiici imt 
gl^p^uMllg leioiints fiom tinio to tunc whuh to 
i certun ixteiil intural iindi i thp cneiim^l uitcs 
IIiMMg ix^ud to tlie pio\cd ciicumstaiKos in the e is( 
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I am inclined to belle^e liei piesent account that $lie 
saw the accused killing the deceased. As to the 
evidence o! Gudda, quite apait fioin the fact whether 
he was seen by Honna\'a oi not, I accept it as tine, 
despite the ciiticism of Mi Veliiikai on his evidence 
The fact of the 3 ouiney of the deceased and Honnava in 
the company of the accused is pioved by leliable 
evidence in the case The subsequent conduct of the 
accused, which I do not piopose to evaniine in detail, 
lends stiong coiioboiation to the iiiosecution stoiy. It 
IS enough to lefer to his association with the letteis, 
Exhibitsi 27 and 28 The accused is piov'ed to hav e taken 
those lettcia to Satvava, which apiieai on the evidence 
to have been wiitten at his instance It is pioved that 
the deceased was nevei at Amlikop Tlio obvious 
mfeionce that aiises fioni the pioved conduct of the 
accused IS that he w»is tiding to conceal the deatJi of 
Rama, which was known (o Iiim On a caicful 
consuleiation of the evidence and tin aignmcnts 
advanced on bch \lf of the accused, I b ivc no lu sitation 
ill coming to the conclusion that tlie deceased Rama 
’was muideied by the accused Tlio cucumstances 
connected with the ciimc demand that the sentence 
should be confiimed 

The police inv estigatioii in this appeals to me to 
have been made with uuusnal ability lud thoioughiiess, 
.ind affoids a telling illustiatiou of the m inner in 
a c CSC coiihl be iniestiffsteci ibcMd 

of a confession 

I dcsiie to allude to a point which In'. Iillii i U'>Ld 
bcfoio us m coniiectiou with Honn iva’s c\ nU n<.e It 
has been pointed out th it though &he stated bi foie the 
committing Magistiate th it she did not sto anv Kuibu 
boy then, she now denies having m ule that stattment, 
and sijb that she had seen a bov fiom Haleiitti It is 
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1014 urged til'll the statement befoic the committing 
Isircroti Magistrate rcpiesents the tiuth E\eii then I do not 
11 \N 3 HR think that the mam conclusion in the case is aftected in 
Ann any a\ay. It is niged on behalf of the piosecution, 
ho^^e^el, that the aigument is based upon a 
misappiehension of facts, and that the Sub-Inspector 
has been e\amined to show that Honna^a stated befoic 
the police that she did see a hoj at the time The 
question of lau that aiise» is \thethei the inosecutioii 
can he allowed to adduce oial CMdeiice in pioot of hei 
fat itement bcfoie the police in oidei to coiioboioite her 
testimoiij’' at the tiial Hci statement to the police 
was admittedh leduccd to wiitmg, and it is common 
giound that such wilting cannot bo used as CMdence 
Ml Velinkai contends, and not without foicc, that it 
would' be imioasouiblo to allow an> oial oMdenco of 
the stitenicnt to begnen, when the wilting containing 
the St itcinent cannot be pio\cd On the other hand, it 
IS aigiicd on the stiength of section 157 of the Evidence 
Act that the light of the piosecution to pio\G anj 
fetatcmeiit to coiiohoiitc the testimony of aiij witness 
uiidei that section la not taken awaj by section 162 
of the Code of Ciimiiml Pioccduro, which onlj pioMdes 
tint the wilting shill not he used as c\’idonce The 
lioint lb not fiec fiom dinicultj which is sutlicientl^ 
icIlLCtcd in the tli\tisit> of judicial opinions beaiing 
on the question Tlie judgment of Knox J lu 
s Kinif'Empeioi^^ and the obaei\ations of 
Bcxmin J in Dmprioi a Nmayun^ lepiLscnt one 
side of the question and the judgment of Kainmat 
^o^aln J in the case oi IkHkiam \ 

.ukI the decisions in I'ummha Banajee ^ 

Kui(/-Bmj)eiOi \ md Mitthu- 
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kumat asivami Pillai v. King-Empero)^^^ represent 
the otliei side I Invo caiefuUy consideied the 
question, and on the whole I incline to the view that 
looking to the language of section 1G2, Ciiminal 

Pioceduie Code, the toriting only is excluded fiom 
eMdence but the light to x>iove .my statement made to 
the police by oial eMdencc to coiioboiate the testimony 
of any witness la not taken away by that section This 
conclusion deii\es suppoit fiom, oi is at least in con- 
sonance with, the Mew taken by tins Couit in Emperor 
V Bataji^^ in which the Conit, while diiecting a le-tiial, 
oideied that the chief constable should be examined 
as to the statements made to him by the witnesses 
duiing the police m^estlgatlon Suchanoidei would 
be inappioiniate, if tlie oial evidence of the statements 
weie inadmissible The anomd>, if any, can be reme- 
died by the Legislatme Oui dutj plainly is to constiue 
the section without unduly stnining the language used 
by the LegisLituic I think, thciefoie, that the evidence 
of the Sub-Inspectoi w !•» iiglitlj .idinitted on this point 
At the same time, I think that undci oidinaiy ciicum* 
stances the admission of the oial evidence of the 
statements made to the police when they aie reduced to 
wilting IS not in keeping with tlic spuit of section 1G2, 
Ciiminal Pioceduie Code, and the existence of 
es-ceptional ciicuinstancos w'oiild bo absolutely ueces- 
s 113 to give anj appieciable value to such evidence In 
tins case, foi instance, IIouii.x\a& statement in question 
at the tiial descivcs to be ci edited, not simiilj because 
tlie feub-Inspectoi sivs tint slu had mule a bt iiement 
to that effect to him, but iimiih on tlic additional 
giouiul that though it v\ is buggested in hci cro«&- 
exuuinitiou tint she had mule i couti idictoiv btalt- 
moiit befoio the committing Migistiate it could not be 
suggested to Iiei tint hn eiiliii stitcmcnl to the police 
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on this point wis m conflict viith hei xnesent ^elSlon 
and that the Sessions Judge did not ask hei inj 
question on this point though she as le called on the 
8th Januaij, aftei the bub Inspectoi was examined and 
questions on othci points aiising out of hei stitemcnt 
icduced to wilting befoic the police, weie put to hei 1)\ 
the Couit 

Com iction ami sentence conii) nui! 

R R 
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liffvrt J/ir Just ce Ileato n 1 11 J $t ce ShaJ 

I 14 II IL\\ ^ S^KREPPA BARKI (oricinal Dlfesdast) VriLiLAVT e 
jj} I s lUlIMMI A GIUCIPA UrSAl (or c:\AL liAiNTiir) Pesiondfst" 

C t / h I-^Gra t for JJuh sen ce — Hesu ]l oi of gra t — No i 
tl eloio/gra t — Pres mpt o at to s gl t to ra tea ol le ale—1 git 
fra 2t 0 m st he pro c I 

Ii tl e n I 1 1 } Pr » I 1 > I ert DesI gat t otai Ian la ore gr to 1 for tl l 
I rfori auc of j ersonil services i o i rw* inpl oi can 1 e in-i 1c tl at tl e gr t r 
H*t tl c j t to let r o tl e i. mcc^ on 1 to jcsu t tl o ht la If i gra tor 
tik a I tl t I to n 1 cla n •* tl n aa I a n^l t lorn t b 1 o i tl tr tl at 
tl t r a t C tl 0 gra t Bi> I m tl at ngl t or i£ tl l t nna of tl c gr 1 1 a 
I k o I tl I tl c f>ro\c I c rc i tancen j atjfj ni i f c cc tl at 1 1 1 ax tl t 
r r.’ ‘ 

Sin in tjectinent 

llie iiliintifl! ni iiniudu, owned ccitiin Deshgit 
^ itanluuL Somctiino bofoic 18o3 i picdecessoi of 
his glinted them to defend int s biothor for Bail i 
stnicci which consisted in sweeping the floois iiul 
ligliting the limps of the plaintiff s f unilj house 

In 1*100 the pi iintift elected to discontinue the seiMces 
iiul itstiine tlic liiuls He sued the defend int in 
ejectment 
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The Snboitlinate Judge dismissed the suit in absence ion 
of CMdonce to show “ that the giant was accoinpinied ^fhua 
by the condition that when the seiMces would no longei ‘''krepfa 
be leqiiiied, defendants’ inteiest in the lands \^oiild hiumappa 
also cease” (■itirrr\ 

This deciee was levcised, on apjical, bj the Distiict 
Judge ■uho held that the plaintiff was entitled to icsiime 
the lands on the giound that the Baihi seiMces "^eie no 
longei lequired 

The defendant appealed to the High Conit. 

K H Kclkm , foi the appellant — Wc are in possession 
of the land foi a ^ely long time , and lelj on section 83 
of the Bombay Land Revenue Code See Lakshman \ 

Vifhu^'* In cases Ul^e the inesent, the plaintiff must 
plo^e that he has lesumed a light winch can be icsumed 
^GQLakhamgcticlav Keshav Annaji^^ We baa o been 
icfiised topeifoim tlie semces 

^Mth ^ G Dcifri, foi the lespondent — Tht 
giant in the picsont case being of a piucly pcisonal 
natiue can be icsumed at gianloi s choice See Ihidha 
Pei shad Stngh a Budhu Dashad'^^^ Sanmyasi \ Saha 
Zcanindar^*\ Mahadeit\ Fi/viamaW In the cise of 
Lahhamgaida \ Keshav Annaji^K the distinction 
between giants of a public and pii\ate natmc ^^as 
piobabl} not piessed on the attention of the Coiiit 
It IS incoiicct to loly on the inmciples of a giant in 
such cases The defendant is moie a tenant than a 
gr-tfr^cc<6CCfrori idJ of the Ti'ins^fex al Act), 

the picsumption being that she is an annual tciniit 
(section 106) The defend int li is neglected to pci foi m 
the sciMces and ^^eale entitled to lesume 
He\.TO>, J — In this CISC the iiLiintiff sued to itco\ti 
possession of cci tain lands Ithisnovi been cs-t ibli^'licd 

f) (IRS'!) 18 D m 2>1 (Isa ) >» C-»l S3' 

(1001)28 »on 305 U) ( 18 S 3 ) 7 M > 1 

(18S1) 14 M\1 31.5 
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ns *1 fict jn the cnse tint the Innds belonged to the 
Deshgnt Wnt^n of the pHintitls funily and tvpio 
glinted to the defendant s family foi seiMce and it hag 
fiiithei been found b> the Conit of fiigt ippcal that if 
I undeigtand the judgment aught this giant must in 
all piobabilitj haae been made sometime subsequent to 
the aeai ISa-l The fiist Couit came to the conclu<^ion 
that the plaintifl the inamdai had no light to lesume 
the lands in the cncnmstances appealing in this case 
and itiejected the claim Mitli costs On appeal the 
Eistiict Tudgo came to the conclusion that the iilainliff 
had the light to dispense \Mth the seniccs and to 
icsuine the lands 

llic case Ins been fnll> aigncd The facts sucli as thoj 
aio luuo been found by the Court of hist appeal and's\o 
lla^ c to deal •n itli these f icts as the basis of an infoi enco 
But flistofall I Mill deal with a question Trliich has 
been i good deal aigncd in (ho case and it is tins It is 
Slid tliat Mhcie ashoio thoie is a giant of land foi 
sGiMccs ind wlicio those Roivices aio aslioie pcisonal 
somces then the grantoi has undei whit maj be 
called the common law of the conntii, thought to 
dispense with the sei\iccsand icsumc the lands We 
h no no autlioiitj to (Ins cllect in anj Boinbaj case to 
wlicli wo line been icfoiicd but is to the liw in 
B n„al wo ha\c tliL case of Jiailha Pri ^had *Sinf/h \ 
/Icis/zr/i/o) nnd possibU the law is the same also 
in jr Kills But whilst it apjicars that in Bengal the 
distinction between i gi iiit foi stiMccs of i public 
nitnit ind one foi sci\uls pm ate or poison d to the 
gnntor is wtll nndontood and thoUp,h in the t ise of 
the^-e Jim itc 01 ixi^onal fionicts tlieic is m Bciigsl 
pusumibh 11 iir,ht to dispense with the somces ind 
It ‘'inno the 1 ind it dots not follow tint it is so in 
J’lnibn In oui PiesuUnc% the tieiu' of decisions md 


O (IRI ) " C 1 'ISS 
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Tvlnt I m'ly clesciibe is the tone of thought in this Couit 

Ini e 'ibY'iys been in the direction of, within le'ison Ifi-lavv 

piotecting the lights of the occnpmts of I'lncls and not s^kp.efpv 

inci easing and exaggerating the lights of the inamdar Bm Am 

oi zainindai oi whateiei he may he teimcd I thinh 

that the Bomb ij cases do undoubtedly disclose a 

lelnctance to presume a light to lesume lands wheic 

resumption invobes ejectment Tlie tendency is to 

requno that it should be an infciencc from facts pioicd 

in the case and not ameie piesumption aiismg out of 

the ciicumstance that theie is a giant and that the 

grant IS for pel sonal sen jccs Moieoicr the judgment 

in the Calcutta case itself shows that oien tlicie the 

Judges consideied lei j caiefully the ciicumstances of 

that particulai cose and that the piesumption whicli 

they mentioned was used not as a conclnsiie way of 

deciding the case but lathci as an aid to them in 

dealing with the ciicumsianccs which weie pioied 

Toi the leasons that I Imcgnon I find myself entiitly 

unable to piesume that iii this Piesidoiicy where theic is 

a gi uit of land e\cn foi pcisonal senices it is at tlio 

option of the giantoi to dctciminc the soimcos and 

tlieieupon to lesume the land It seems to me that if a 

giantoi t ikes up that position and claims that as hib 

light he must show eithei that the teinis of the giant 

gi\e linn tint light oi if the teims of the giant as heic 

aic unknown that the proicd tiicumstances justifv an 

infoieiicc that he Ins that light Tint is the piaiciplc 

which I thinl ought to be applied heit This is the 

1 icw which the Distiict Tndge took as I uiuUi-'t ind Ins 

judgment and ion jiiopeili tool But whcio lit went 

wiong and I tluiil hedidgowiong wis in coming to 

the conclusion tint the pio\td tucninstaiKis do justify 

the infticnce that theie is a light to iei>miu 

In dcding with tht pioied ciicumslanct> — and they 
uc iciy clcuh sot out in the Distiitt Tndgt s 
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1914. judgment — 'we have to remember that there are two 

Yfu..\va alternative theories. The first is tlie theory of the 

SiKRErrA plaintilT ^Yhich, iiut in common every day language, is 

iiniJurrA this that the grantor in giving the lands to the grantee . 

Gireppa. „ You 2 nay hold thc.se lands so long as I require 

service from you,” The other theory — that ■which is set 
up by the defendant gmntee — is this ; that •^’hat the 
grantor said was “ these lands are yours, but so long as 
I require them of you, you must render me these 
sei’vices.” Wo have to decide, or rather the Disti’ict 
Judge had to decide, whether the lu'ovcd circumstances 
did definitely favour one theoiy rather than the other. 
Tlie circumstances arc that there was a grant for service, 
but in all probability the grant was made subsequent to 
1853, There i.s no written record of the grant ; there is 
apparently no entry anywhere in the village books wliiclt 
evidences it; the lands liavc been hold continuously since 
the grant by the gmntce or his successors; services of a 
purely per.sonal, indeed of a domestic, nature liavo been 
rendered. Tlioso, I think, arc all tlio circumstances 
which have boon proved. WHiat the Judge asked himself 
was this: “do they indicate a grant burdened with 
services or a mere gnuit in lieu of wages.” Even taking 
that as the question rather than tlio one wliich I myself 
have stated, I should say that the proved circumstances 
do not in any way whatever .suggest that it was a gmiit 
in lieu of wages rather than a grant biudcnod with 
services. And ■where (hat is the state of tilings, whore 
the ciicuinstanccs do not in any way in any jicrceptiblc 
degree incline to one (lioory rather than the other, tlion 
I Kiy tliat there is no evidence ofeither theory. Tliis is a 
ca^'O therefore -which in my judgment the Di.strict 
.liulge has decided on no evidence. That being so, ns a 
matter of law we arc bound to set aside his decision. It 
comes to this, therefore. Wo Icnow (hat tliere was a 
grant for service and we know now in the view of the 
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law whicli I ha\e stated that the plaintiff has not a I9i4 
right to resume these landsmciely because he chooses \elia\a 
to dispense with the soiMces SvKrrrrv 

Theie then lemains the question Has the defendant Bmtvprv 

(iIPEFTA 

in fact lefnsod to lendei seivice On this point theie 
IS no finding by the Distiict Tudge, foi he deemed it 
unnecessai3 to find on it Tlieiefoie nnder the law as 
it now stands, because ne think it was incumbent on 
the Distiict Judge to find on this issue, it is foi ns ta 
look into tlio e\idence and to come to a finding on it 
foi ouisehcs We haae looked into the CMdcnce and 
we aie satisfied tint it cannot be said that it is pioved 
that the defendant in fact icfused to lendei senice 
Theioforo the plaintiff has failed to make out any 
just or legal giound foi ejecting the defendant fiom 
these lands Consequently the deciee of the Coni fc of 
fust appeal must bo ie\oisod and that of the Comt of 
fust instance lestoied 

The appellant hcie should ha^ohcl costs in the Coiut 
of fiist appeal and in this Couit 
Shah, J — I concur 

Ajp])eal allowed. 

It R 
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Before S r Basil Sc ll, At C^ir/ Jt thee and Jfr J thee Bea nan 
I\XMVM)\S IIA1» \KCILVND (osiginal Dcfesdavt) VrrELUvT r j 

B \B WALAD DIIIK VIJ (oniGINAL PLUNTirr) I E.irONDLM ® J, ^ 

Ddlhan Arjrianiritts liehe/ iel (\MTo/ IS70) sechonIS l»DmiIlC— ' 
1/oHfMry ileali ir/s t ortyages atr! pro iiitori/ notes — S ft for grirral account 
null redemption— 0 te general account o/ nortgageai I { ronussorg note iron 
tacho It — l/brt jagesfo m 1 to be taht^ed—Surj lasj roftt un ler mortgage Iran 
sactin It ttjjdiel in reliciion of the claim onpromitsory notes — Proemonof tie 

® Vppcal ^o ICG if 1913 

n 1013— i 
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1914 DelUian AffneuUurigts' Jtehef Act (XYII of 1870) for Ucodiffaeit 

L\\MANr claigea of amla for account by agricuUurists — Sections 15D and 18 of the 

IlArvKCi vM> -d-ct — Mortgage accotmt enttrely separate f torn the promissory note account — 

’ Mortgagee not accountable for sur2)lus profile tin Jer mortgage transactions 

Bahan 

In 1 suit for general *iccouDt under the Dckkhan Agriculturists' RelieC Act- 
(SMI of 1879) and for redemption of mortgaged propertj the plaintiff 
conil ined his claim for account of the mortgage transactions with liis claim for 
an account of inonejs lent upon promissorj notes In taking an account, the 
Court made up one general account of the mortgage transactions and the 
pro nissory note transactions and basing found that the mortgages were satisfied, 
applied the prohta subsequent to the date of the satisfaction of tlio mortgage 
debts m the account in reduction of tho amount due to the defendant on the 
promissorj notes 

Held that the account could not be acceptoil „ 

Tlie Dekkhan Agrtcultunsts Relief Act (XMI of 1879) lias made proiisinn 
for tno dilTcrent classes of euita for account by agncnltnnsts 8octionl5D 
of tlio Act relates purely and csclusnely to ino-lgagc transactions Under tint 
section the plaintiff agncuUimst nia> ha\e cither a deelaration of the amount 
duo or he inaj corohmo a declaration of the amount due mth a decree for 
redemption Section 16 of the Act entitles the plaintiff to sue for a genenl 
account of monoj dealings between him and the lender and for a hare declara 
tioii of the amount doe without anj relief being tlaiined Thus the two 
sections where accounts are c nlemplaled fctand on a different footing Un ler 
the Act the mortgage account must be treated as entirely aeparatc from the 
pronnssori note atc unt so that the lender mortgigce would not ho account ible 
for Biirpl IS profits rueivcl Vy him after the date when tho moitgige claims 
vcrc F^tl^fKd 

Janoji y Janoji'*) ond jRamehandra Doha Sathe \ Jannrdan 
referred to 

Appeal against the ilccision of M N, CliolvSi, Addi- 
tional rii'.t CIis? Snhoidinatc Judge of Dhulin, m Slut 
No 913 of 1910 

Suit by an agiiciiltuiist for account 
Tho plaintifT, n ilahomcdan agiicnltuiist who 
pos<?e>>«5cd coii«uderal)lc immoveable pioperty consisting 
of field‘., bad so\eial monetary dealings with the 
defond.int, his creditor. Thcsnid do.dings wcio scpiaicd 

n) 7 Rom 185 n(l8S9) 14 Bom 19 
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off in the veir 1S92 niid since then new deilings com 
menced On the 13th August 1897 the defendant tool i ax iavdas 
two moitgage bonds fiom the plaintiff foi Rs 7 000 and ll\r\rci\\r. 
further on the Gth '^eptomhci 1900 he took two othei BAfAv 
mortgage bonds finm the plaintiff foi Rs 12 00 The 
moitgages weie with pos-icssion Siibsequenth on the 
24th December 190) anothei moitgage bond w as tal en 
by the defendant fiom the plaintiff foi Rs 2 000 This 
moitgage was also with possession The dealings 
betw ecu the iilaintiff and the defendant continued uji to 
the real 1909 and foui piomissoij notes weie jnssed b\ 
the plaintiff to tlie defendant to co^cl unseemed debts 
On the 2ath ^o^elnbct 1909 the defendant filed foui 
siuts against the pluntiff m (he Coiut of the Suboidi 
into Tudgo of Jalgaon to lecoaci the amount duo on 
the said foui piomisson notes Tlic i>laintiff also on 
the 3 k 1 ^o\cmboi 1)10 filed the piesont suit against 
the defendant m the Couit of the Fust Class Snboidi 
nate Judge of DhuUa foi a goncial account and lodomp 
tiou of the moitgigcd piopcrtics undei the piOMsions 
of the Del 1 Inn Agiicultuiists Relief Act alleging that 
the income of the moi (gaged piopeities had fulh 
satisfied the debts due to the defendant In con 
sequence of the plaintiff s suit being filed in thcConit 
it Dlinln the foui suits filed the defendant in 
the Talgion Couit weio tiansfeiicd to Dhuin Aftci 
the tiansfei of the suits tlie defendant contended that 
i joint iccount of the •^ccuied and unseemed debts 
should not be tal en and tint futuic inteiebt should bo 
iw udtd on the instalments 
The Snboidinate Judge found tliat the plaintiffs 
piiM-i-, foi tal mg an account of the 'teemed and 
iimociucd debts wcie piopcilj joined that the 
defendants moitgiges were fullj sitisficd fiom the 
piohts iccencd bv him of the moitgigcd piojicrties np 
to Apiil 1900 ind that the debts due to the defendant 
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1014 Tindei tlie piomissoij notes "^eie wiped out by the 
[ \SDA<! piofits lecen ed by him subsequent to Apiil 1906 
ivpxKniwi) Adeciee'uas, tliciefoie, passed m plaintiff’s favoiu 
Baiun ouleiing “ that as the defendant is fully paid off, all 
the moitgaged estate is now fiee fiom the moitgage 
hen of the defendant and the defendant should pass a 
lecomcjance of the said piopeity at the plaintiff’s 
e\pense, if the plaintiff so desiies ” 

Defendant appealed 

G S liao, foi the appellant (defendant) — The lowei 
Couit tooh accounts on a uiong piinciple Undei the 
iiilings of this Comt the account of the debts due on 
vaiious piomissoiy notes could not be taken along with 
the account of the \aiious moitgage bonds Janoji a 
liamchamlra Baba Sathe v Janaulan 
Vishmi Keshav Joshi \ Sativaji valad 
Talsa.)i Naiale^^ The mode adopted by the lowei Couit 
foi making accounts has piopuhced the appellant 
inasmuch as the smplus duo aftoi the satisfaction of the 
moitgage debt has gone on towaids the dischaige of the 
Ihibilitv undoi the piomissoiy notes Moioovei, the 
sepaiatc pl icing of sections 15D and IG of the Dekkhan 
Agiicultuiiht'i Relief Act is impoitantinthis connection 
P B Shinrjne, foi the icspondent (iilaintiff) — Tlieie 
IS a connection between the piomissoiy notes and 
moitgages Some of the piomissor^ notes weic m 
connection with tiansictions arising undei the moit- 
gages, c (j , some of the piomissoiy notes weie connected 
with the jiajment of assessment of the moitgaged 
properties and costs of cuUnation Tlie transactions 
being thus connected, one account of all the debts could 
he taken haMiig regard to the wide language of section 1.” 
of the Dekkhan Agricultuiists’ Relief Act Section ITiD 
and section 10 of the Act point to the same conclusHin 

0) (IBS’) 7 Bom 18o 0(1889)14 Bun 19 
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The separate placing of the t'wo sections is a mattei of 1914 
an'angement Man ^ Lalshman^^, Bhau Balaji v 
Han XdlanthKti'''^, txnd Laluchand ^ Gn 1Iu\i.cium- 
It cannot affect the piinciplc of taking one account of iUni\ 
all the debts 

Scott, C J — The defendant in tins suit Ins had 
dealings ^ith the plaintiff foi mauj ycais, and has 
ad^ancecl money to him upon moitgagc, and balances 
due on old accounts ha\e been seemed by the moitgage 
ofpioiieitj of the plaintiff The moitgage-bonds out- 
standing at piesent aie Exhibits (*3, GI and G5, a%hicli do 
not all lelate to the same piopeitj. Exhibit Go iclating to 
piopeitj entiioly diffeieiitfioiu that to which Exhibits 
G3 anil 04 lelate The last of those iiioitgago-honds Tins 
executed in Deccnibci 1903 Further monetaiy doil- 
ings took place hetween tlie plaintiff and the defend- 
ant which aio oMdcncod by piomissoiy notes com- 
mencing with the 1st of August 1005 TJie defendant in 
1909 and 1910 biought foni suits in the Jalgaon Com t 
upon piomisssoij’' notes executed by the plaintiff sub- 
sequent to July 1905 

The plaintiff then instituted a i?uit foi a goneial 
account undei the Dekkhan Agiicultuiists’ Relief 
Act, and for ledemption of the moitgagod xuopcit\, 
and upon Ins application the foui suits filed m 
Jalgaon on pioiuissoij notes weie tiansfeiied bj 
the Distiict Couit, Kliandesh, to the Fuat CH'is 
Suboiduiato Judge in Dliiiln Tliftt Judge has no\^ 
tiled the plaintiff s suit foi account and icdemp- 
tion, and in taking an account he has made up 
one geneial account of the moitgage tiansactions .md 
the piomissoi^ note tiansactions The mortgi-rcs, lit 
tmds, \\ Cl e satisfied bj inofits lecened b\ tJic defend mt 

some tune puoi to Apul 1906, ami he his tiKeii the ^ 
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defendant a& being in receipt of pioflts at the rate of 
Rs 2,000 a jen under Ins mortgages, wbicli iirofits 
subsequent to tlie date of the satisfaction of the 
moitgage debts he has applied in the account in i educ- 
tion of tlie defendant’s claim upon the piomissoiy 
notes 

That mannei of tahing an account has been challenged 
111 this appeal It is contended on behalf of tlie 
defendant that e^eI> moitgage of sepaiate piopeitj, 
e\en wheie the suit lelatcs to moie than one moitgage, 
must be the subject of sepaiate account under section 13 
of the Dekkhan Agiicultniists’ Relief Act, and that 
undei eich sopaiatc moitgage the moitgagce is entitled 
to ictain such suiplus piofits as ho may have got befoie 
the date of the lulcmption suit oi tho date of the ledemp- 
tion deciee, and as an antUoiity foi that contention the 
judgments of Sir Chailcs Saigent in Janoji v Janoji^'> 
and Ramchamh a Baba Sathe y Junardan Apajt^KxxQ 
lefeiied to Nou if those authoiities apply heie thej 
aie binding upon us But it appeals to me that the 
case m a} be decided in fa\oiu of the appellant upon 
a somewh it diileient giound 

Tlie moitgagor s light to file a suit foi au account and 
ledcinption lests upon the piovisions of the Dekkhan 
Agiicultuiists’ Relief Act, and that Act makes 
piOMSion for two diffeiciit classes of suits foi 
iccount by agiicultmists Undei section loD a suit 
foi an account may be filed b^ a moitgagoi-agiicul- 
tuiist eaen wheie the time named foi jjayment has 
not jet expiied undei the moitgage, and he 
maj liave eitliei a dcclai ition of the amount due 
on the moitgage, oi lie maj combine a dcckuation of 
the imount due with a decide foi ledemption That 
IS .1 section winch lelates puielj and exclusivelj to 
moitgage tiansactions Then theio is anothei section, 
(1) (1882)7 Bom 185 (1889) 14 Bom 19 
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section IG, \\lnch enables him to sue for a geneial 
account of money dealings between him and the lendoi, LAXJWNfjJs 
and that section 16 enables him to sue for a baie declaia- HARAHmAyD 
tion of the amount due ithout any lehef being claimed Bapan 
It says — ‘ Aiij xigiicultuiist may sue foi an account of 
monej lent oi adA»uiced bj a cieditoi and foi a 
deciee dcclaiing the amount, if any, still jiaj^ablc ” But 
natuiallj he dots not icquiie any fuitUei reliefs than 
that TJio pLuntiS does not wish to be anthoiized to 
pay if tlie payment is inconvenient to him, as soon as 
the amount due i>^ asceitained Theiefoio, the two 
ections wheie accounts aie contemplated stand on a 
diffeient footing The plaintiff heic, howevei, has 
combined his claim for account of the moitgage tiansac- 
tiou's with Ins claim foi an account of tho monojs lent 
upon piomissory notes, and he has sought to impoit 
tho leliof to which lie is entitled by way of ledemption 
undei section loD into bis claim foi an account nuclei 
section 1C, and tUu'* to get tho benefit of sinplns inoflts 
lemaming in the hinds of tho moit^gee imdei the 
usufuictiiii^ nioitgige This wc do not think hcj is 
pciuiitted to do bj the piOMsions of the Act, imtl if it 
woie necesMiy to go fuithei, it would bosafiicient to 
point out that the lesult would bo contraiy to tho 
decisions of Sii Chiiles Siigcnt whicli I haAC alieady 
icfeiied to 

We, theiefoic, c iniiot accept the account taken by the 
lowei Couit, and the deciec must bo set aside and the 
suit lemaiidcd foi a fic^>h account, ticatiugtlie moitgage 
account as entiiely separate fioiii the promissory note 
account, so that the lemlei moitgagec will not be account- 
ablofoi siuplusi)iofitsiecei\cdbv himaftci the date when 
it has been found that the moitgage claims were satisfied. 

Iheothei point leliting to the account which was 
aigucd on boli ilf of tlie apiiclloiit iclited to the amount 
of profits with wluch the moitgigee h is been charged, 
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1914 namely, Rs 2,000 pei annum Wo do not tlunK tlin 
LixMANDAs "we should inteifere with the decision of the Icu ei Com 
Harakciiand upon that point which was come to aftei caieful con 
Baban sideiation of all the e\idence, foi ^^e aie not satisfie 
that the lowei Couit was wioiig 

As the learned jilcadeis foi the paities do not wisl 
the mortgage account to be le opened, oi to be tahei 
again, we lemand the case simply in oidoi that th 
promissoiy note account may he t iken sepaiate fion 
the moi tgage account The plaintiff will be entitlei 
to take hack his mortgaged propeity on the footing o 
the moitgagcs haMiig been dischaiged, and the suits oi 
pioinissoiy notes will he dealt with bj the lowei Com 
111 accoidance with the icsult of the piomissoiy note 
account upon the basis indicated in this judgment 
The defendant must paj half the costs in the lowei 
Couit and. have lus costs of this appeal One set oi 
costs to be set off against the othoi The lest of the 
costs of the suit on remand to be dealt with bj the lowei 
Court 

Decree set astde and suu i cmayidecl. 

GBR 

APPELLATE CIVIL 

tSefore J/r JusUce liean a t a d ^fr Just ce Ha j ar I 

U14 UMAPAI BJiiiATAB SHANK IB GODBOLB (onjcfiNAL P/ajntjff) Appel 
t / Mi LA'iT V ATiIBlTRAO ANAKT \M) OTiiEHs (origin Defendants) 

PEsrONDrNTS® 

Deerte-^Execi tivn — Gar > thee order — Jlnen e pajable o t estate ordered to be 
pai 1 1 to Court — Iteien te m future ca i be or kre I to he paid — Cnil Proee 
dure Cade (A-ctT of 1903) Order XX.! Rule S" — Dir! hast leitalee as 
lo gas tl e decree rental stitausfel — Practice at d procetl re 

Lnder n consent deerw tl e sam fo jnd due wTis made payal le in instalments 
and tlie plan tifl was to be put m possess on of tl e defend ints lands and also 
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to receive tlie dofen lants’ slnro o£ the revenue? o£ three Inara villages In 
the execution proceedings nn kr the decree ra 1834 a consent order was taken 
vvhereliy d<.f<.n hut Xo I was constitutnl the plaintiffs tenant of the lands and 
the revenues of the vilhges were to l>e pi <1 to the plaiutiff tliroiigli the Couit 
The Court then pisied an ord'.r to tl <, effect tliat tlie revenues of tlie villages 
should be paid b} the vilhgc ofHcers into Court Tlie pajmeiits so made were 
made over to the. plaintiff till 1802 when the Couit struck off the application 
for execution on the gioimd that the Court was fundus officio for all purposes 
of execution as soon as it had put the plaintiff iii possession of the lands in 
1895 and issued one girnislicc order of the same year Tic plaintiff having 
appealed — 

lid I that the order passed upon the darl hast of 1894 continued alive and 
offccfivo up to 1912 aiilvvoulli inaiii m force till the pluntiffs debt was 
satisfied 

Pen Cum \ i — Property itta I e I yield ngl a revenue or pro lucing interest 
or dividends is within the meaning ind contemp'atioti of all garnishcu orders 
iN'Tied uii ler Order XXI Pule 52 of the Civil Procedure Code (Act ^ of 1008) , 
and that suth interest or divi kii I hecoiinng due and tlieaforo in the future is 
expressi} provided for in that itilo ao I it would follow up m the eiiiio prmcipk 
that if an estate yielding a rwinue were properly attaclial k under the same 
Pule then rovcuue iii/<duio v xild be tor all the ]mlpoi^cs of such ntticliment 
oil tin, same footing as interest or Jividcii 1 

• First appeal £ioni tlie decision of G N KolKai, Fii^jt 
Cl iss Suboidiuate Judge at Bcigauin 

Pioccedinga in execution 

On tlic lOtli rebinaiy 1887, a consent decico was 
passed in teiins of an atsaid, wheieby the plaintiff was 
to be pud tbo sum of Rs 11,090 iii thiiteen annual 
instalments of Rs 3,100 cacli and tlie list instalmtmt of 
Rs 1,390 was to be paid in the fouiteenth veai Tlie 
plaintiff v\as> to be pnt m possession of defend uits 1 inds 
and to locene the ie\enneof the tluee Inna villacres 
belonging to the defend ints The poj>st'>sion of the 
pl.untilf was to continue till the sitisfaction of the whole 
debt b\ the usufinct of the inopeit\ 

In 1S‘)1, the plimtilf applied to tvocute the deciee 
Dining its pendenci’, the pniticsaiiived at an agreement 
on the ICth Septemboi 1895 undei which the defendant 
1 1013—4 
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1914 No 1 was made a tenant of the plaintiff in respect of the 
IJinds^ The terms of the agieement meiged Into an 
t 01 dei passed by the Coiut The plaintiff was put in 

AnaTt° actual possession of the lands and the Couit diiected the 

Milage ofhcers to paj the levenues of the tliiee Inam 
villages into Court The leveniies weie accoidingly 
paid and the jilaintiff used to iQceive the same till 1912 
In 1912, the Court took up the application foi execu- 
tion, and struck it off on the folloxMng giounds — 

Tlio Court Ins no power to carry out any of the conditions embodied in the 
* agreement of 1895 Tliey arc raaUcrs entirely m the hands of the plaintiff and 
till defendants Any dispute that inaj arise may be settled in a separate suit 
Since 1894 tlio \ftsiil of the tl rcc villages varying from Es 10 to Rs 683 
is sent fiom ) car to year to this Court by the village officers (Exlnbit IfO) 
It IS paid to the pUintilT and darl hast 1 $ kept pending Thisshous that tlie 
Court cannot execute the decree bojond the recovery of vasul through the 
MlhgL officers and there is no prospect of the decree being ever satisfied oi t of 
the vasul reaived from the throe vilhges 
I see no reason to allow this darl hast to continue It must be thrown out 
an I the parties must be left to enforce the usufructuary mortgage 1 he j arties 
may do this by a sep irate suit or m any other vvaj as they maj he adnsed 

The plaintiflE appealed to the High Couit 
D A Klia^e, for the ai>pellant — The lower Couit 
eiied in stiikmg off the (Imkhast of its own motion 
The oidei made in 1890 v,as meant to have opeiation 
till the whole deciee was satisfied The Court cannot 
of its own motion le open the daikhast and vacate the 
oidei once passed See ATriA/iiia/i a Gumnath'^ and. 
Mamlal a MeujanJaV^ 

S J?. Balclidle, foi the respondents — The lower Com t 
appeals to have acted under section 151 of the Civil 
Pioceduic Code The deciee was already on the files of 
the Comt foi execution for upwaids of 12 years , and a 
great many years mast still elapse befoie the deciee 
could bo fully satisfied The lowei Couit was perfectly 
OJ S A No 90ofl90C(Un BepJ O S A No OGof 190 d(Ud Rep) 
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justified in holding? that the deciee meicly cicated a Jfi-* 

moitgage and the duty of the Couit came to end as soon 

as the plaintifl ■^as put into possession \mritr\ 

The futnie shaie of ic\cmics of the defendants was an akavt 

unascei tamed amount , and. not being m evistencc at tlie 
date of the oidci could not be attached See Tulaji v 
BaJahhm''''^ . XJndei Older XXI.Rule 52, tliepiopcity to 
he attached seems to be movable piopcity and not 
immovable piopertj The Couit can only attach the 
le^cmles that ha^e acciued due and aic in the hands of 
the village officcis It cannot attach the dues foi futuie 
jeais Thfe geneial piohibitorj oidei nas thciefoie 
wiong in its iGiy inception and the Couit had authoiitj 
toaacatoit undei section 151 of the CimI Piocediuo 
Code 

JiThai €, m icply — The case of Ttdoji v 
does not uppl> It a cisc of political pension, 

■i\hicli could not be said to be in cMstencc until it was 
actually paid m In the pioseutcast, tlic u'\cmios of 
immo\ablo piopeit} aie attached, which stand on an 
altogothei diflcicnt footing 

BFATii.Uf, J — The phintifi: and the defendant sub- 
mitted then oiigmd difCeicnccs to aibitiatiou m the 
j cai 18S7 Upon the a^^ald a conscnt-decico \\as taken 
cieating wlnt appeals to luuc been a usnfiuLtuaiy 
moitgago m tlie plamtilTsfiaoui The scheme of tint 
a%\aid ^^as clcailj to pa> ofT the sum of Rs II 000, sud 
to be due bj the defendant to the pfiintitf in fouiteon 
jeus, bj mstalmenth ot Ks 1 100 a \eai and m the 
fonitcenth yeai in iiist ilment coaeiing the bilimc Tin 
plaintifl was to bo put in possession of the defimlmts 
lands and also to iccei\e the dtftuilants hlnitoftlit 
ic\enucs of throe Imm Mlliges It is iii iLsiieii of this 
littei pait of the (U'ciec tint tin. point iio-i. with 
^\lu(.h done ^^o no IU)^^ tonccined 
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In 1891 the iilaintiff put in n claihliast foi tlie 
cxecntion of this (lecace, and it ajiiieai'S that in the 
liioceeclings taken upon tliat daikha&t tlie plaintiff and 
defendant enteicd into a fiuthei agieeincnt, the main 
pnilio&e of ^vhich A^as to constitute the defend vnt the 
plaintiff’s tenant of the lands Tlieio weie inanv othei 
ininoi details and pioMsions in ease of default on the 
defendants’ pait, and loss occasioned thciehy to the 
plaintiff But lliosc aie imniateiial This agieement 
appeals to leaflum and be intended to caiij out the 
fecheme of the consent dceico of 1887 Again, the shaie 
of the levcmics of the ullages belonging to the defend- 
ant IS to be iiaid tluough the Court to the iilarntill and 
this ngieement Mould apjicai toliaio been lecoided as 
a modification oi amplification of the oiiginal consent- 
dcciee, foi the cnfoiccment of which the Conit would 
uiideilnko lesponsibilitj Wc may well doubt whethei 
the Couit was well adMsed in accepting any modifica- 
tion of this kind upon tJiosc oi anj othei tonus What 
appears to ns to lm\c been a moie piopei couisc ^would 
halo been to iccoid this, if at all, as a new agieement, 
and to iccoid it, not as a decree of the Coin t, but as such 
agieement, in substitution of the fiist conscnt-dccice 
Bien as to that, I moan tlie fiist eausent-dcciee, wc 
inaj again doubt wlietliei the Cnuit A\as well-adciscd 
in taking upon itself nitually the execution ol a 
11101 tgage contiact between these parties in the foim of 
a conseiit-deciee, without anj of the pieliminaiies of a 
moitgage suit haMng been gone tluough But notwith- 
standing the doubts wc feci upon both these jioints the 
fact leinains that the Court api>eais to ha\e acceiitcd 
this daikhast of 1891 at the close of the jeai 1895, and 
theieon toha\e issued a iirohibitoiy ordei piOMding 
that tlie sliaic of the ie\enues of the thice Inam Milages 
belonging to the defendi^nt should he paid b^ the % illngc 
ofiicials to the Couit’s oidci to hold in satisfaction of 
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the deciee, and was to be pud bj tlic Conit to the 19I4 
plamtifT Such an oidei at Unit tune, assuming that tlio Umahai 

defendants’ sbaie of tlie ie\cnneb of these Iinm ^ illagcs 
■\\as an estate, ^^onld teitainly been ^^ltllm tlie Anwt 

o\pie';s teims of CimI Ciiculai 87 of the Oidci book of 
the jeai 1889 , noi do we think that it would in anj 
conflict ^Mtll the piinciple of the decision in Tulaji 
^ Balcihhai^^^ foi icgaiding the estate as that which 
piodnccs the ic^ enne, and as something attacliable in 
itself, it would fulfil the icqiniejnentb ^\hich mc nrdci- 
stand to undeilic the piintiple of Taiian Chief Justice’s 
judgment namdj th it wh d is attached mu&t be somc- 
tliing in CMStence, and not nieioh in the futiuc It iS 
pcifectlj deal that piopcitj attached jitldinga lo^enuo 
01 inoducingintciest oi diMdendsisiMthin the meaning 
and contemplation of all gainisbce oidcis undei 
Oidei XXI, Rule 52, and tliit such intciistoi dividend 
becoming due, and thoicfou in the futuic is (\pitssh 
pioMdod foi in that luk, ind it would follow upon 
the same piincipk that if an itc yielding a lc^cnuo 
wcie piopeilj attach ibic uiidii the same lule then 
io\enuo mfutiuo would bo foi all the pni poses of such 
attachment on the same footing as intciost oi dnidend 
The Old) doubt we feel m tlms applying the lule to the 
piinciple of Tiiloji > Balahhui^^, is whctliei Oidci XXI, 

Rule 52 was icUI) iiitcntkd to conlempl iti the attach- 
ment of lmmo^ ible pioiieit) Me think it uniieces'jai) 
to dwell fuitlici upon tins point, because it is clc ii m the 
c\ cuts th it luiN c happened that the oidei of making 
tlio defendants’ shau of the luam icAcmus of lhe‘>c 
thico Milages p i) able into Conit foi the bcnclit of the 
plaintifT was iicaei appealed agmist ind tontiniicd in 
foice up to the d itc ol the pusent luoctctluigs 
In the \eai 1^01 it woukl aiqieai tint the elirklmst of 
ISOl upon wliiili the oidei of lS*t > i*, pis-s^d eanu 
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under criticism, probably on account of its aiipaient 
staleness Tlie learned Suboidinate Judge at that time, 
Mr Wagh, lield that tlic oidei of 1895 as still in foice, 
the daihhast of 1891 was alive and must be continued 
On that footing it would apjieai that the defendants’ 
share of the revenues of these Inam villages has been 
pud into Com t, and that the Court has paid it to the 
jilaintifl! under this dnrkhast of 1891 

In 1912 the learned Suboidinate Judge appeals to ha\ e 
called upon the parties, and to ha\e taken up the matter 
of this daikhast again The pleadeis who lepieseiit 
the paities heie cannot infoim us whethei the defend- 
ant leally took any pait in these piocecdings The 
plaintifC ceitamly did, and the Icained Judge appeals 
to ha\e come to the conclusion tliat the Couitwas 
ahead} /nnc/us o^cio foi all puiposes of e\ecution as 
soon as it had put the plaintiff in possessiomof the lands 
under the agreement of 1895, and issued one gainishee 
oidei of the same year The learned Judge, theiefore, 
came to the conclusion that the tlnrkhast of 1891 was no 
longer in existence, and must lie stiuck out We think 
tint in taking that view the learned Judge Was vrong 
From wlnt has been ahead} stated it is clear tint hou- 
e^er doubtful the steps may ba\e been through vhich 
the oidei of 1895 was leached, that was an oidei upon 
the daikhast of 1894, and continued alne and effect^^e 
up to 1912 We think that unless it could be shown 
that the plaintiff’s debt was satisfied, foi this appeals 
to he the only condition imposed upon the continuity 
of the ordei in 1895, that oxdei would still ha\o to be in 
foice Weceitainl} feclgieats}mpathyviththelearned 
Judge who evidently concei\cd himself to ha^e been 
acting within the scope and principle of section 151, 
but wo think tliat his proper course heie would have 
been to issue notice to the jiaitics conceincd, if he 
thought it cs'^ential in the inteiests of justice to do bo. 
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to show cause why the oidei of 1895 should not now he 
dischaiged oil the giound of full aiul complete satisfac- 
tion of the plaintiff’s debts As matteis stand no such 
satisfaction appcais to have been pleaded before the 
learaed Judge, and ordinaiily it would be for the 
defendant, 'v^liose money was thus being appropiiated, 
to tahe the fiisl step and raise the fiist objection, if he 
leally belie\ed that Ins debt to the plaintiff was 
satisfied 

"With these obseivations we think that the ordei 
complained of must bo level sed, and that the daikhast 
of 1894 must still be consideied to be alive and operative 
until it shall be bi ought to an end in the mannei wo 
have suggested, should the mvestig«ition tlius set on foot 
pioie tliat theie is no need to continue fuifchei this 
gauiishee oulei In the ciicninstances we think that 
eich paity should boai his own costs ol this appeal 

OnUi revo'^ed 
R R 


APPELLATE CIVIL 

liffure Sir Basil Scott Kt Chief Justice on referei ce fron 
Ju^tue Deaman anl Mr Jifttce Uaffirarti 

BASAivGAlDA din IsAG\NGA\DA (obiginal Defendant 1) Appellant 
i B\SA\GA1DV din D0DV?»GA\DA and upbeus (ikiginal Blajntiff 
AND Defendants 2 to 4 and 6) Kesfondents * 

Hindu Laii^~Vitakshara Ch II see 5 jl 4 ami 5 — Vaynlha Ch I III 
2S~ComjHict series of heirs — Brother $ iri lo c — SapmJa — { ride $ sons — 
Brothers icidoir ntarer hetr 

Tiie willow of a Irotlicr of tht ilenasi 1 1 *. as » ttpimli s iiearLr luir of llio 
ilci.i.asi.J tlnn his patcriul uncle g sons 

Second appeal agiinst the decision of D S Sapre, 
First CkiSis Suboidin.ite Jnilgeof Bijipiu w ith appellate 
° Scvoiil \ii>e>lNo 525 if 1913 
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powers, vaiying the decieo of D V Yenne'inadi, Suh- 
oidinate Judge of Bagalkot 
Tlie plaintiff sued to iccovei fiom the defendants 
possession of the pioperty in suit with fatuie mesne 
pioflts Tlie plaint alleged as follows — The pioperty 
in suit along with some othei piopeity oiiginally 
belonged to plaintiirs adoptive fatlioi Dodangavda and 
Ins eldei biothci Kaidepiia , Kaideppa liiedeceased 
Dodangavda, leaving a widow Timinav’a , aftei the death 
of Kaideppa, Dodangavda became the ownei of the 
whole pioperty by light of sinvivoiship, and aftei his 
death his widow Doddava became the owiiei theieofj 
subsequentlj to avoid a fuction in the familj, the two 
widows Doddava and Timmava divided the piopeity 
among themselves , aftei the division, defendant 1, who 
and his biotheis defendants 2*4 weie plaintiff’s cousins, 
being the sons of his paternal uncle Nandangavda, by 
fraudulent misiepicsentation got a malakipaba (deed 
of owneiship) executed by Doddava in lespect of the 
plaint-piopeity in the yeai 1883, the plaintiff was 
adopted by Doddava on the 7th Octobei 1909 , the 
alienation made by the plaintiff’s adoptive mothei was 
not binding on liim , defendant 5 was the son of 
defendant 1 and defendant G was added as he was said to 
bo a puichasei of a poition of the piopcitj fiom 
defendants 1-5 , and the cause of action aiose on the 7tli 
Octobei 1909 

The following is the genealogical tiee — 

Par\ 


CIiciiiiipj X isnn iat 


Knniej pa Doilanqaxli Basansavda Giilmgavda Slinnknppa Singanbasippa 
••Timma^a “Doilla%'» ilcfincliot 1 ikfuKlant 2 ilefinilant 3 di.ft.ri(]ant 4 

I I 

lia Aiiiinapp i 
plaintiil defendout 



VOL XXXIX } BOMBAY SERIES 


89 


Defeiulaiit 1 denied tlie pLimtiil’s adoption by 
Doddaia and contended tint Doddava had jsuuendeicd 
liei estate to him, he being the iieaiest ie\eibionaiy 
hcii, that the pl.untid could not question tlie alienation 
made b> lii-i adoptise mothci befoie the adoiition and 
that the allegitions ol Laud ami misiepiescntation 
nnde in the iihunt \%cic false 
TJie othei defend uits weie absent though duly 
sLi\e(l 

The Suboulinatc Judge found that the iilaiiitifl ^vas 
the legally adopted sun of Dodanga\da, that the 
lelied on by the defendant was not \oid 
on account of tlie alleged tiaud and misiepiescntation, 
that defendants 1-i weio the ueaiest icveisionaiy 
lieiis of nafctu linds, sunej Nos and 30 in suit, and 
Tiinmava, widoT\ ot Kaideppa was the next leveisionci 
in lespect of the jiiaijaf piopciU ikscijbod in tJic plaint, 
that in icspoct of the mafol qxtfia the coiibint of 
defendants 1-t cNa& obt lined but not th it of Tiinnia\a, 
that the #nrt/ft/i/;;u/y^Maas buidmg upon the plaintiff 
so fai as the wataii piopeit> was toncoined, and that 
the iilaintiff was entitled to leeo^ 0 l posscbsioii of all 
piopeitj desciihed m the plaint excejit the iiatan 
piopeity The Suboulinatc .ludge theiefoie, passed a 
dcciee awauling the pliintill pos&csbiou of tlie non- 
iKitan piopeitj in the suitaiul allowing the defendants 
to let nil the ualan piopeit\ 

OnappLilbj the plaintiir the ij»ih Hate Judge found 
(hit tlie tuala! ipati (I ol ISSJ did not eMdtnee an 
absolute siuiomUi ol the wliolt of DoiUlxi is estate as 
Ilmdu willow rn fuoui of ihi ni\.t uNtisiomi oi 
u\eisiouois, til it till piiintill w »s not bonml b\ the 
iiuildf ipa/ia iiul tint tin pluinitl" uloption by 
Dodda\.i as son to lu i hushind w is pioMil The 
appillite C’omt tluuloie Nuiitd ihc dieut in the 
following teinis — 
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I direct that the defendants (respondents) do dcli\er all the property — 
jratan and hoji tinfan — in disputetotheplnintid appellant An inquiry is directed 
regarding the mesne profits for the propertj due to the plaintiff appellant 
from the defend int respondents from tlie date of the suit to that of delnerj 
of possession subject to the proMsions of clauses (i) (ii) and (in) of part (c) 
of rule 12 (1) of Order XX Tlie respondents to bear their co^ts in both the 
Courts and to pay thove of the appellant m both the Courts 

As to the sunenilei of hei lights by Doddata nndoi 
the malakipatia tlie axipellate Judge lemaihed . — 

But It is of the essence of absolute surrender or accelenfion as it js calleil 
that it sliould comprise tlie whole of the wnlow s estate and that it should be 
infaaoiir of the next reaersioncr (see I. L It Cal XIX 236 I L R 
All XXX 1, and I L R Bom XXXIV 105) Let us see if lliese cimditions 
are fiiirilled here It h admittciU cfore me that Doddaaa was in cnjojnicnt 
of iiglils to ofTiciate ns pattl as pirt of the inhentaiicc tl at had come to her 
from her deceased husband It « obo admitted that these rights were not 
surrendered by the deed under cousilcration These rights must lejond 
doubt constitute somesoit of propcily Mr Pcsai for the conttn ling lespondeiit 
sajs that these riglits were not siirTCndoreil by the deed because their nhcnatioii 
IS forbidden I } sections 5 and 7 of the Bond ay ^ ntan Act (No III of 1874) 
But what section 5 of the Act prohibitb H an alienation I do not think tliat 
acceleration as such should l>c tonsidend as an alienation It only accelerates 
that IS qm'’kons the motion of wliat is to tal e place in future and is therefore 
not I should I cheve an alienation lu the proper sense of the word Assuniiig 
that accelenlion is an alienation section 5 of the V otan Act does not absolutely 
forbid -in alienation of rights to officiate as patil lut what it does is tint 
it renders the sanction of Goacniment necessary f<r tie purpose It is nut 
shown that Diddtaa made any attempts to obtain the smctioii and that her 
attempts were unfruitful It may theicfore le taken as established that 
these rights w ere inlcii'ionally rescra ed If this is so it is c% i lent that Dod<h\ a 
Aw\ wet wMaewier to AcIwwVmA t, tViatas to dtiewlwAa, k 4 "i\\ wl bcTwwAow s 
estate in her decease 1 hiisl and a pioperty The surrender uiiiler ci usidention 
does not thus sinoiml to an at solute hurrender of the whole <£ UodJiaa’s 
estili as a lliiuhi widow and is tlicrtfore not an acccleritiin m the ttclmunl 
tense of the word 

Vlicn hw saas that atcekration iim t le m faaonr of the juisiiiii} tne 
rcicrsioner thi« I tlmik iiiians that if tlure arc more than one Fiich prcsntu]) 
ti\c renrsioiurs it must I infaaonrof them all I liaie alu idy j intiil 
out that at the dite of the dieil tin hr consideration Timnuin w is the 
presiutii tlie rticrsiontr of till dcceasetl Doiliiigaida in n'lfct of Ins nai 
irnMn property 1 ut admittedly the was not one of those to whom Doddaiais 
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Mil f) IiiM •iirioiikrLl 1 cr wilw-* « tate If a \ihil '•nrreiiler wcru 1014 
itiliitletl liiimaN 1 ceilaii)!^ lo Iimc Ktii one of those towtiouiit "h Paswouda 

unit As I hue pointed u'lt alrciili she was not c\c» a consenting part^ r 

t ) It Tin. surren 1 r i r iiccelerafion woiil 1 hcem to 1 1 , iiivali I on tin-* groiiti 1 Basanoavda 
alsi 

Defendant 1 piefeiied a bccond appeal winch was 
lieaid bj the Division Bench composed of Beaman and 
Hii^ ^ .lid, JJ , who, on the -Otli .Time 1914, delis eiod the 
following mteilocntoiy judgments — 

Bfsman, .T — The point of gteatest impoitance and 
difficnlty in this appeal is wlicthei Timm n a, wido^\ of 
Kardeppi, 01 the fiist consms of the deceased Dodan- 
ga\da stand ncaiest in the ic\cisioii 

Dod.inga\da ami Kaidcppa weie undi\ulcd biotliois 
Kiiideppi died leading lum suiviving Jus nidow 
Tlmlln^a Tiitn Dodanga^da died and his widow 
Dotlda\a took hei lift estate She piofcssed to give 
iXW.x^ the 't\holc of It in lS}a-{ to hoi dottisod Jinsliaud’s 
fii>st tousiiis, the dofendints Twentj-M\ teiislatci 
she adopted the plamtitr Timma\a, the widow of 
K.iideppa, is still .line 

The defendants lelj on the doctiiiie of accelei.ation 
vhitli in.iy iioA\ be taken to be established law I shall 
h.netosaya few woids upon that latci Heic it is 
sufficient to state that tine accelciation tan only occui 
between tlie tenant of the life tstate and the neaicst 
icteisionei Theiefoie, if Timniava w.is tlie nciiest 
io\eisionci in ISSi, theie conld ha\e been no actelei'a* 
tion in that jcai 111 fiAoui of the defendints, and the 
pl.iintill ^^ould, in the ab’scncc of auj otliti defence, be 
entitled to succeed 

It m.i\ be noted boie, though this fnt fill** more 
piopoilj to be consuleud in distussing the duttiine of 
acccleiation, th.it the life f'tati tti t.iin nafau 

piopeitj as ^^oll as othci nun-u<ifuii nunio\able 
piopoit> It IS not disputed tint umler the law of 
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watans tlio defendants were the nearest reversioners to 
Basanqavda the tvatan lands. So that in rc-spect to so much of the 
BasaJqavda. if acceleration be otlierwise ^ood, thci-e can 

be no doubt but that the plaiutifT must fail. Tlie larger 
liortion of the life estate, however, is not luatau land; 
and the decisions of both Courts below ai’c based on the 
assumption that Timmava, and not the defendants, was 
the nearest reversioner. In my oiiinion, although two 
learned Judges belowappcar to have taken it for granted 
that she was, and early in the argument here pleaders 
on both sides were disposed to suppoi't tliat view, she 
is not. 

It is contended for the i)laintif[ that the decision in 
Lalluhhai BainihUai v. concludes the 

point. That case was confirmed by tlio Judicial 
Committee, and undoubtedly settled the law it professed 
to lay down. The exuestion is, whether tljat or any other 
authority goes the length of holding tliat tho widow of 
a brother is nearer in the reversion than first cousins? 
It can only be by an extension of any actual decision, 
in other words by taking the .supposed principle of such 
a case as that of Mcinkuvarhai^'^, and extending it to tho 
case before us, that this can bo affirmed. It is, tliorcfnro, 
necessary to bo sure that wc a»-e rightly ai)prohending 
the principle underlying tho decision in jMdukuvarhai's 
cct8e^\ before saying that it not only can, hut must, bo 
• 'extended;to cover (his case, 

"Wliat was decided in Manlctn'arJja'i'.^ co.sc^‘^ ? TJiis 
and this only. Where thci*c is a comi)etition between 
reversioners after the extinction of all designated lieirs, 
the widow of a (jotvaja sapmdn excludes male (jolvaja 
sa2n77(las in a rcmoicrVino. lean accept tliat at ojicc 
as undoubtedly the law of thi.s Prc.sidoncy, wlicther 
really good Hindu law or not, and yet liold, for leasojis 
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wlucli will be fiillj stated, tliit the ca^e bcfoie us is not _ 
ncces-'anlv go^elned b} tint decision oi bj the piinciplo u 
upon. ^\liich it IS ba^’ed In a much Htei case decided p, 
bj Telang T piolnbU tlic gieitest Hindu Judge t\1io 
has sat on this bencli it ■u as held that whcie theie is a 
competition between le^eisioneis aftei tlio e\haustion 
of all designated hens thcTiidou oi‘\ 0 otiaja '^apinda 
IS postponed to anj male in the same line And tint 
decision was follo^\ed and e\plaiiied m a ^elJ lecent 
else (/vus/u&ni ^ Moi eshicti^^) decided b^ the piesent 
Ic lined Chief Justice Almost s^ncliionously a bench 
oftJjjsComt consisting of inj biotJici Hajmid and 
nijself decided a simiUi case {Kbandachai ija \ 

Goi indachm o\\ exactly the sime ininciplo md 
piofc&sodlj folloiMiig liachaia \ KalmrjaiKi''^'’ and 
Kaslubai \ il/oi cshi ai 

I icl> upon those tliice ciscs I sn that so fai asllit 
laiN peimitted iftei the dcti''ion in Mtnt! m (a bai srusc^*’ 
the} coiicctlj lij down the Hindu ! iw ipphciblc to 
such f lets as those Ifitoic iis md that the i>iinciple of 
those cises IS the pnnciplc which ought alw i^s to be 
ipplicd 

Hiat piinciplc docs not III an} w^^ conflict with the 
ictual decision in Mcoil uiailat sc««tb) tlioughitisopen 
to ugument whcthci thcic ue not dic/a in the judg 
ment of V est T and aftoiw aids in the judgment of the 
Judiciil Committee whitli irnph the extension of the 
It ison of that case is fii is tlic plimtiir would line it 
extended in the t ise befoit us 

Ihc point it ilh lies in i \ei} iiaiiow comj) iss I do 
not piojiose. to attimpt un eliboiiti eximinitun of 
the Hindu I iw bools oi uu iiitt tniuisia t)f the 
textual eommciit iiu s with whuh the sutijee t h is been 
eneumbeied But t e lu itil ciitie il simix (t West Is 
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judgment in Mnnhiivai bai's ca'^e^K and of the judgment 
of the Judicial Committee confiiniing it, sho'^s tliat in 
spite of tlie e\tiaoidinaiily learned and e^.l^austl^e 
e'cammation of the ■whole available Hindu law, the 
conclusion lested finally on what was held to be an 
established custom, lathei than any authoritative 
deduction fiom the woids of the Hindu law giveis and 
cominentatois 

The latter-ueie found to be so nebulous, contiadictoi}, 
inconsistent and unconvincing as to affoid but little 
solid giound upon which to base a decision eithei waj 
I undei stand that the custom was made out fiom tlie 
answ’ois of local Shastiis to questions inopounded to 
them bj the autbois of West and Bnhlei It is possible 
that such answei^ maj have tiuly lepicsented estab- 
lislied local customs , but in stnetness they can h iidlj 
amount to what the law oidinaiilv leqniies as pioof of 
custom Thev aic in icahty no moie than the dogmatic 
inteipietatioii a bodv of uohnown poisons of ceitain 
ancient wiitings with which they wcio sujiposed to be 
fimiliai In dealing with this point then Loidships 
of the Judicial Committee saj, ohifo^ that the Shastiis 
have gone so f<a as to decliic that a sistei-in-law 
excludes fust cousins As tliat is piecisely the case 
before us, the plaintilE natuiallv iclicsmost stionglj on 
this passage It is, hovvevei, as I liavo just snd, 
puicly ohtlei And it is notewoithy that in fact 
ffio Shastiis consulted were not unanimous on 
this point One decided that the sister-in-law 
did, anothci that she did not, exclude a first cousin 
And apart fiom that tlicie is, as fai as I know, no 
authoiity ■whatcvci, citliei in the accredited law books 
oi 111 decided cases foi the pioposition on which the 
plauitiirs success in this cisc must depend So fai 
fiom it being a piovcd custom iii this Piosulcncy that 
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a sistei in Hw e\clucles i fiist cousin I nm moclemtclv 

confidont tint no sncli lule of succession Ins c^cl been lU' 
alleged much less pio\ed in oiu Couits The textual 
basis of the lule laid down in Man! luathai s 
appeals to ln^e been diieflj a passage in Biilnspati 
The leason contained in the passage is so childish and 
f inciful and would lead if pushed to its logical conclu 
Sion, to such absuidities thatit is no woiidei Telang J 
declined to adopt it saving tint it looted as indeed 
it does like pi oMng too much The lule in il/nnArni «J- 
haiscase’'^^ which must J think be legaided as some 
thing of a pidge made mnoaatioii could Inidh be 
made good bv an\ lueic collition of the lecogiiiscd 
souices oE Hindu law But in apphing that law it 
was held tint a custom had giownup in the Bomb in 
Piesidenc} winch wiiiantid hjing down the bioad 
lulCjtlnt as between tompi titig lenisjontis tin widow 
of a (joticija ^apnifla tool in pichuiui to i male 
(/ottaja sajiinda in i umotoi lino Hul tin point 
needed decision it tlu tune it is p< ssiblo tint Wist T 
would Imc cxtonikd tin ink so is to gi\o piifeicnce 
to the widow of vneiioiinak (fotmja saptnila onoi i 
icniotci mile s« 7 uijr/rMn the same Imo But Telang 1 
icfinid to do this holding that wheic the competitois 
wcic in the siiiic line si\ and not nicie pio\iinit\ w is 
the dcteiniining consulei ition ind th it am m ik in the 
same liiii excluded the widow ol um olliii mill 
iltliougli the 1 attii liid hi b inliMiig wimhl hi\L biin 
nc iiLi to i\\<. pi op ibitiis ami so tlu nixt uMisionii 
It IS oiilj l>\ tiling tlu iinoniiig oi puts nt tl i 
u isoning in Vist T s ^mlgnunt \\ i\ iiv th it it in 
clkct cst ibhshcs this j)ioi i>''ilu n lint th w i low f i 
di ceased f/o//c//a tills lu i I ii>h 1 in I I 1 1 i n dl 

luiiship compitm ns tint ilu pi untill i n li j i to 
succcod in his lontiniuu tliu liiiuui\iwis i lu uxr 
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leveisionei tlian tlie defendants But that is not the 
law Since HacJtava^ casc^^ it cannot be aigued tliat 
gieatei piopinquity in the same line mahes a widow 
neaiei in leveision thin a male in the same line So 
that the only leal question aiismg on the cases is Mhat 
IS meant by “ the line ” ’ In my opinion all the cases 
aie heie in agieemenl Theie is not one in whicli, wheie 
the question was, which of two poisons claiming to bo 
leversioucis is entitled to the estate, the line was 
staited within the gioiip of designated hens, oi as it is 
often called the “ compact sciies ” 

No suppoit IS to be found anywheie foi such a 
method, except the conflicting loidies of the local 
Shastus, un&uppoited by leason oi text 

It appeals to me to bo too deal to admit of doubt that 
where we have to look for the next icNeisionei, wo 
must stait the line outside the group of designated 
hens Within that gioup theie could, of couifae, nevei 
be any conflict between the widow of a designated hen, 
and a designated hen It is only aftei the exhaustion 
of the designated hens that the seaicli foi the iieaiost 
icveisionei begins The idaintifi. s contention appeals 
to be, that although the statement just made is sclf- 
cMdent, jet wheie the comi>act sciies is exliaustcd, tlic 
fust line must be Stalled fiom tlio fathci, not fioni the 
gi'andfathei of the ptopositus If that wcio done heic, 
the line would begin with the fathoi of Kaidcjipa and 
Doilanga\da, himself one of the designated heiiswithin 
the compact sciies, and of com so tlie widow of eithei of 
his sons would be in the line, while lus nephews would 
not It will be seen that, whcthei In mcie accident oi 
because the learned Judges lesponsible foi those jntlg- 
ments icjectcd anj such method, this lnsnc^el once 
been done The language of Toling, T is piiticulaih 
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deal on tlie point The line is to stait in the fiist 
instance fiom tlie paternal giamlfatliei Wiieu that line nASAhGA\DA 
IS e\.hausted, without yielding a ie\ei&ionei, a fiesh p 
hue IS to be staited fiom the paternal gieat-giandfathei 
and so on In the case which Hayward, J and I 
decided, 'ue followed tins inle, and, speaking foi nijself, 

I am suie I did so hccanse it did notoccui to me as 
aiguable that a line 1 iid ont foi the iniiposo of finding 
a le^eisionci could piopeily be staited ■VMthin the 
compact seiies This too was wliat was done, and I 
c.umot bello^ e b\ puie accident, in all the othei cases 
But it might be said of them thattlioiewas no sunning 
widow’ of any male within the compact sene', wliile in 
Khandachai theie was Still in that case 

the Comt staited the hue, not fiom the fatliei of 
Venivatesh the deco iscd pioposttm, Imt fiom hisji.iteinal 
giandfathci VenhatO'^li 1 E\eii so the widow of bis 
biothei cmncneaiei m the ie\eision than second cousins 
But had theio been fiist cousins in the toinpt tition it is 
plain upon the piinciplc si ited in the judgment that 
the lesult would luno been dineicnt and that the w idow’ 
would then hivo boon postponed It in the piesent 
case tlie lino be staited fiom thcpUeiad giaiidf.ithci 
it IS deal th.it Timm.na is not oiil\ in the same line as 
the defondints but in picusiH tin* same degiie of 
piopinqiutj The lattci tact is uiiimpoitaut now If 
sJm jepicspnts a deicasid wile yolfaju in the 

same line, then she comes last of that line and any 
in.ile, found in It cscliuhslui The defend ints .ut in 
the line, and, iii my opinion thc\ tltul\ cmIiuU hci 
Xothiin; in the decided c ists coniptls nu to c\tiiul the 
inle,-as I amasked toe\tcml it htie so i'. to c \i hnle the 
fast cousins m f n om ol tlic sistci-in-I iw I ihnik tli it 
iloaig sowonld boontiuh oppc»sitt lo ilu smst of the 
llaulus of this Picsuhius and tiu "puit of the old 
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Hindu law Women aie piobably much more fa-\ouied 
alieady in this Piesidency under the libeial decisions of 
this High Gouit than elsewheie in India , but I find it 
difficult to believe that theie is leallj anj thing in the 
lecognized Hindu suiptuies oi the authoiitative com- 
mcntaiies on them to waiiant the i?ioposition for Inch 
the plaintiff is now contending If the iiile leally lested 
on the e\tiavagant texts of Biihaspati, then theie 
would be no need to seaich along auj line foi the next 
ie\eisiouei, foi neitliei of the biotheis Kaidcppa oi 
Dodangavda aie dead, each is only half dead, and no 
re^eision has opened 

But if there IS a question of icAcision to be imcsti- 
gated, it pie-supposes the complete exhaustion of the 
compact soiies, and places the staiting point of the 
seaich outside that senes inaaiiablj, as Telang, J states, 
flist at the patoinal giandfathei Let that be done heio 
and it will bo seen at once that Timmava was not the 
next loveisionoi in 1883 while the defendants \^eie 

The doctiinc of acceleration, aei} cleiily stated in the 
judgment of Loid Moms in BchmiLalv Madho Lai 
Ahir Gayawal^^, would s^em to ha\e been almost 
imaiiably entangled in subsequent decisions of the 
Indian Couits, with the altogethei diffeient doctiine of 
alienation Biielly, Hindu -uidows in cnjojinent of life 
estates may not alienate any part of the immovable 
pi opci ty, except foi legal necessity Anal> sis ill sho^\ 
that this is the single iccognizod justification, although 
the language of Judges often obscures it, and suggests 
that pious motnesmaj be substituted foi necessity, and 
maj aalulate caen laigci alien itions, .ind fieei poueis 
to alienate than could be seiiously consideicd on a 
nairov. giound of mere seciilai necessity Yet, ^^hetlle^ 
the necessity be Ipiniioial or spiiitual, so sought foi ns 
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legil jastificntion foi these 'iliemtions it willalwajs 
be seen on close examination to be necessity ind 
nothing else Long igo the leg'll notion got iibioid ind 
soon leceixed 3ndicnl s'lnction tint the consent of nil 
the neaiest (in oidei) icxeisioneis was good inoof of 
the necessity for the alienation If tlicie liad been no 
necessity, it ms aigucd the i-eaereioneis nould ne^ei 
ba^c consented to lose then expectant lights Hcicit 
IS to be obsei\ed that in applying tins doctiine it is 
not the consent of the lexcisioneis per se which mal cs 
good what would otlieiwise be a bad alienation bj a 
life tenant but tlie piesumecl though l1ndlsco^cled 
neccssitj of which that consent is good pioof If theie 
aie on the date of the alienation thiec ie\eisioncis m 
this oidei ABC and the alienation bo made to B 
A consenting then it maj be piesumcd th it in A s 
judgment tlieic was i tiue iHce‘'Sit\ foi the alienation 
In a lessdogiec too of com c ilCton''cnts foi ilthough 
C IS last in the leNcisiou it is quite possible that but 
foi the alienation to B lu miglit ha\c 1 eon tlic ncaicst 
ic^cisionoi at the tenmnation ot the life cstitc But 
no infcienco of this laid could icisoinbh bodiawn 
fiom the consent of B to in alienation to himself Most 
men Will consent to icceiaing a benefit and in those 
cases giMiig this consent (winch in this connexion 
liaidlj luis im mciiiing) would not in f ict oi at the b\i 
of lesson ami common sense point tow uds tlio existence 
of inx netcssit\ A gicit majoutc of ciscs falling 
umlei this doctiim aie howe\ii cistsof ihenitionsto 
outsieleis If the consent < f ill it \eisioiieis bi obt uned 
to such an ilKiiition it is piol ibh tuu in fiet is 
issunudb^ law tlntthitioiis nt indit itistljt i\istinci 
of sonic iieeessit> foi the iluiiitun I h im lifieuinl 
tins cxtienielj element un pui» ition motx tl in its 
lutimsic content wonUl mn to nttil b i »us«. I line 
found in so m im ditiehd cisis ntuiiinp, Lonfu ion 
between the ptinciplesgo\oniing this I ind of alienation 
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and a piopei case of acceleiation The only essentials 
of a good legal acceleiation aie that jt should be to the 
no\t 111 leveision, and that it shoildco\ei the ■^’hole 
life estate But the consent of the loieisionei m whose 
favoni the leveision is acceleiated, oi of any othei inoic 
distant leveisionei, IS obviously immateiial Noi does 
any question of necessity aiise The leason N^hy the 
two conditions I have stated aie essential is, and I 
think always ought to be, obvious 'By acccleiating (as 
the woid implies) the tenant of the life estate may be 
said figuiati\ely to commit legal suicide She bungs 
about exactly the same legal lesults as would follow by 
opeiation of law upon hei intiual death If at the date 
of the acceleiation the w’ldow witli the life estate weio 
to die, the next icveisionci in whose fa^oul the acccloia- 
tion is made w'ould, of couiso, t.ike tlie whole life estate 
acccluated 

But no .icceloiation can be m.ule in fiiNoui of any one 
but the next le^olslonel, foi th it would be inoie than 
committing legal suicide it would be making a will as 
well And this the widow has no powci to do, as fai 
ns the iininoAablc piopeity in which she has the life 
estate is concerned 

It IS, theiefoie, absiiid to t dk of acceloiatingan f noui 
of, say, the leaeisionei thud in oidei ofpioMuiity, with 
the consent of the two who stand neiiei Tliat is not 
acceleiation but alienation. Similaih it would lie 
absuid to talk of actelciating foui-fifths of the life 
estate Poi, since the aalidity (m theoiy) of the acceleia- 
tion depends upon the lesult coiiesponding exactly 
with the icsultwliich would follow tlie n ituial death of 
the widow acccleiating, tlieic can ncici bo any question 
ofdolibciato iesci\ation in hei own faAoui It does 
not, liowcAOi, follow fiom this, as indu itcd in an 
0 uhci p iss ige of this judgment, that the life estate may 
not be composite ami that thcie iniy not be diffoicnt 
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ic\eisioiiei>. to its jnits Tims ^\heie the life cst ite m 
imuio\ ibles coinpiifecs tutfan *iiul oOiu piopeitj it is jj. 
quite pOb-iible tint the ne'iiest le^elSlOllCl to the uatan ^ 
mij not be the neaiest ie\eisiom,i to the icst of the 
ininio\ iblo plopelt^ This IbeliL\e tobetheonlj la'll 
c\tex>tioii to tht genei il inlt that a tiiio 'icceleiatioii 
must P'lss the v.holc life est ite And in stiictncbs it is 
not 111 e\ceiitiou 1 oi so fii is the piopeitj 

icceleiated is concerned the xcceleiatioii does bung 
ibout cvacth the s ime legal itsnlt ns the death of the 
life tenant noiild haie done 
'iheoicticallj acceleiation is not in ilienation at lU 
but a more lemincntion the obliteiatii g of a bai Tlic 
life estate is withdi mn in its entiietv, it is \oltintuilj 
o\tinguisUed md it is not the tenant o the life cstvtt 
but the law nhicli dots the ust It mil thciefoic 
become appaioiit tint no consent of th UNOi^Joncis oi 
in\ o 10 else c in lie m eded to \ did dc ihiu icccItJition 
Still less un pionl ot ncccssit\ Ihi condition tlmt 
the iccclci ition must compiiat the wl >li life cst itc is 
csscntul to its thcoictical pcifection olhit i widow 
with a life cst itt in twenty (icldscinn >t iccelciite ten 
of them and letaiii ten uid this ipj lies unncisalli 
iiid iiiospectuc of the piopoilioii of whit is alienated 
to what IS losciied But I should doubt wlietlici 
Juggling objections on tins scoie sue i is hue been 
1 used hcie iiul been icccdcd (o b\ th Couits below 
tin iinh be sud to iiisi undei i co iimoiiscnsc md 
iitional ipplicition ot tin gciniil iniiiuples Foi 
c\impk,itis loiitendeil loi tin pliinl If tlntbicinsi 
the widow with the life cstite tlid lot spiulnilh 
leeolei itc the light she linl to nominit in ollniiting 
natanda) when slu nccli i itid tin u 1 imK tbit 
w Is 1 iison ition which in\ iliditis tin unln ilion I 
think tint is going too f 11 In tin tiisi i«lni IIrIiccc 
it w is mouh an uniutmtionil omt •'Um the light 
bung of no \ due th it I t in see to tin widow I ln\c 


101 

1914 
n\ VM \ 

.VNGVIDl 



102 

1914 

Basvncwda 

B\SAhCA\D\ 


THE INDIAN LAW KBPORTS [VOL XXXIN 

not the least donbt that, had she thought of it and been 
competent to accelciate it, she would haA e done so But 
the leal answei peihaps is, that AVitliout the sanction of 
Go\einmcnt she was not competent to alienate this 
light And it may, of couise, have been that neithei she 
noi the next ie\eisionei in whose faA oui she acceleiatcd 
caied to laise the question befoie tlic i evenue authoiities 
as long as the widow lived In point of fact Ave weie 
told duiing the aigument that slic neAei attempted to 
cxeicise this light for manj yeais aftei the acceleiation 
of 1883 She has asseited it lecently, but piobablj 
undei legal adA ICC foi the sole puipose of taking this 
objection Now, small and unintentional omissions of 
that soit might occui in the acceleiation of ca'oij laigo 
life estate in immoAablo inopeity I think in tins 
couiiti^, AAheiesuch tiansactions aio often effected witli- 
out piofcssional assistance, all such msus o»ii5Si ought 
to be neglected 

What IS to be looked at is the intention of the tenant 
of the life estate, and that is not to bo defeated, if on the 
Avholo plain, meiclj because she lias failed to cmimoiatc 
CA eiy tice oi shed oi light of way, oi otlioi unimpoitant 
light annexed to oi inlicicnt in tlie piopeitj 

I am of opinion that the failuie to mention this iiatan 
light spccificalij in the acceleiation of 188-5 does not 
iiiAalidatc it, as being a conscious and intentional 
icsciAation to the acceleiatuig tenant of the life estate, 
of any pait of it in liei own faAoui 

In my opinion, thciefoio, the plaint iff fails on cAciy 
point and his suit ought to be di‘«mis'>cd with all costs 
thioughout In tlic cAont, Iioaacaoi, of my being Aviong 
in holding that Timm lAa A\as not the next icA'crsionei, 

I should ent 11 ely toncni with the oidei piojioscd b} m^ 
biothci HiiAwaul The onlj point of law, tbcicfoie, 
upon A\hich we diffci is whcthei m 1883 TiinnuiAa oi the 
dcfend.mts stood next in the icioision Tlmt point 
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must be lefeiied undei section 98of tlieCiMl Pioeediue 
Code 

HAT^^ARD J — Phintiff sued IS tbo adopted sou to 
ieco%ei ceitiiupiopeitj uo/i ‘iiid trins 

foiled t'^entysix yens befoic Ins idoption bis 
idoptuG motlici to the bist co«‘?ins of liis idopti\c 
fxtbei 


19U 

B\sv\aupv 

t 


The oiigm'il Couit held tbit tlic tiansfei ^'is ineflCec 
til'll 'is an accelci itioii oi siiucndci bj the idoptne 
motbei of the non \Lat(tn piopeity as tbeic was in 
existence a widow of a biothei who was the next le^cl 
sionei in piefcience to the fiist cousins of the adopti\c. 
fatbei But tint tbo tnusfei was cffectnil is an 
icccleiation oi siuiendoi by tin idoptiie motlici of tbo 
tvatan piopeitj is the widow ot the biotboi w is 
excluded fiom inboiit nice to it ilan piopeitj ind tin. 
fust cousins wcic the next i icision is niidn tlic 
W itan Act 


The flist appeal Couit held (hit the tiaiisfei w is not 
c^ell cfTcctual as an accelciatim oi smiendei b\ the 
adoptuc motlici of the ivatan piopeit\ is it did not 
include tlie light to appoint in oflicialing patil mil was 
cousequcntlj not a suiieJidei of (he whole of the iiatcin 
piopeitj undci the YalaiiAct 

The second aiipeal to this Coiiit Ins itsultcd in the 
suggestion tow iids. tlic close of ai^uiuculs th it the 
widow of i biotliei would not be the mxt icMi'-ionti 
m prefcicnce to tlie liiit cousins isas*5umcd up to th it 
st igc of the piocccdings In illiiuties llu sugi^tion 
has been tint a special I iilc would go^ cm ihi iidti if 
succession of widows of Inotliii'i ixtludiiip, thun fii in 
tliciiplico it tlic end of till In ttollitciil liiiis of the 
biotbeis dcscoiulmg <biou„h the fithci imt po tpouing 
them to the end of the sitoml toll iln d Imi* of tin first 
cousins descending thioiigh the ginndfithcr ind tint 
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the geneial lulo pHcing wulo^s of colHteiil f/otiaja 
saptmlas at tlie end of the colIUei"iI lines of then 
Inisb'incls iiicl ])iefeiiing them to incites of lomotei 
collateinl lines would onlj come into oiieintion in 
lespect of the second colHteiil lines of the fiist cousins 
descending thiough the giundf-ithei md spplj to those 
lines und the subsequent lines descending thiougli the 
gieat giandfuthei the gie'it gitut gniidfitliei und othei 
lemotei gi'indf'itheis 

The suggestion his not in mj opinion ind vrith 
defeience to mj Iciinedbiolhei been shown to be bised 
on Illy solid toimdition flie Mitil slnn Ins liid 
down the lules of succession is follows in Ch II 
sec lY pi 1 ind 7 On fiiliue of the fithei 
biothois slnic on liiliue of biotheis 

ilso tlicii sons shiic and in fh II 

sec Y pi 4 On fiiluic of the fitlioi s descend 
lilts the hens lie succes&l^elJ the piteinil giind 
mothei the pitcinil giindfithci the uncles ind 
then sons ind in Ch II sec Y pi o On 
fiiluio of the piteinil gi uidfathei s doscuidants the 
pitciml gieit gi indmothei the gieit giiiidfitlai his 
sons and then sons iiiliciit In this iiniinei must 
be undeistood the succession of 1 indiod belonging to 
the sime gcneiil finiil^ (Sotlui s-Collectiou of Hindu 
Law Bools on Inhciitnncc) Tho Mitil shii i thus 
dtilt w"!!!! the fiist colHtci d lines of gofiaja “Jap/nda 
dLstcnding fiom the f dhci the second coll itei d hues 
descending fiom the giindfithci ind the lemotti 
coll ltd d lines dcsctiidiug fioiii the icmotci gi ind 
fithei-s riic Alitil shill in ide no specific mention 
houe\ci, of the widows of coH it( 1 d (/o// fyo' '^aJ)l/^(7a'^ 
but it w IS decided in the c isc of I «/ \Iimibai ^ Tai/i din 
‘MoImU J tint the oCiuid lulc w is the 
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of 'll! must be held to ]n^( 

lights of inhetitnnco coextonsne ■\\ith those of then 
hnsbands in Mew of the mention of the giandmothei 
ind the giGit-gnndmothcis tollowing the opinion 
expressed bv West nnd Biihlei in then work on Hindu 
Law This decision w IS dexcloped in the subsequent 
case of LaJhthhat Ba})nhhai \ Mani mathai^^^ 
West, T ciiticized a case in which a sistei in law 
liad been postponed to a fiist cousin and quoted anothei 
in which a sistei in law had been piefeiied to a flist 
cousin (p 442) and aftci lefeiiing to othei cases of 
widows of (jobajd wpiiirfos laid down the general mie 
that the widow of the qobaja ^apinda of a neaiei 
collateial line appeals entitled to inecedence o^el the 
raale gobaja ih a moic lomotc line (p 410; The 
Council icfeiiod to the case m winch tlie sistei in 
law had beeninefoiicd e^ on to fust cousins and confirmeil 
the general lule as x nnttci ol custom in tlic Bombay 
Piesidencj in the appo d entitled Ltalbihhai Bapuhhai 
\ Ca^sibcii^'' In the c ISC ( f At siihai\ alah Baoj 
Wcstiopp C J icmail oil th«t Tlie lule laid down 
(thit the widows of gobaja sapinda'i 
stand 111 the same places is thou husbinds if Iniug, 
would lespGctnoIv ha^o occniucd) was intended to be 
subject to the light of pcison whose place is so 
specnlU fixed on tli it loll ( is iniongst otheisj tint of 
the sistcis wliose place he h ul iiulicitcil is being next 
iftei tlio gi indinothci that j^Iostv befoie the gnnd 
fathci (jip 117 ind .00) In the ease of 'Sahahlriiul 
Bat al clian(l\ ZA lur/ i st T fuithci tini Insi/ed 
the light ot poisons whose pi ite w is speoiilh lixed to 
pi’ccedo widows ot </( iKfja ipmdas t>\ i\iii^ ilie 
memhcis of the compiet dies ol he iis spediiuilh t mi 
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itierated take in the orderiii which tlioj' are enumerated... 
\ l)referahly to those lower in the list and to the widows of 
any relatives whether near or remote, thougli where the 
group of specified heirs has been exhausted, the right 
of the widow is recognised to take her husband’s place 
ill competition with the representative of a remoter 
line ” (p. 31). The compact series of heirs ha.s been 
reierred to as the series ending with the brother’s son 
in both the Mitaksliai-a and Mayukha (Mitak., Ch. II, 
sec. V, pi. 2 ; and Mayiikha, Cli, IV, sec, VIII, 
X)l. 18. Setlur’s Coliection of Hindu Law Books of 
Inheritance). Tlie iiarticiilar privileges reserved by 
these two cases did not, therefore, extend to members of 
the second collateral lines descended from the grand- 
fatlier. In the case of Ilachava v.KaUnyapa^^'^ Telang, J. 
did not refer to all the rules of succession quoted above 
from the Mitakshara. . It was not necc.ssary to do bo, 
as the case before him related only to succession among 
members of the second collateral line descending from 
the grandfather. He did not even quote verhatim the 
rules relating to succession among memhersofthesecoud 
collateral linos descending from the grandfather or of 
the remoter collaloral lines descending from remoter 
grandfathers. But he .stated without qualification 
that “ Tlic decision in Lallulihai v. 2 \[ankuvcirJ}ai 
having been aflirmed by tlic Privy Council, the eligi- 
bility for inheritance of female (jolvaju who 

have ijccome such by marriage, is no longer open to 
dispute. And it also must ho taken to ho the result of that 
decision, that where the conte.st lies between a female 
f/otrajft representing a nearer line, and a male f/o/r«/rt 
roprc.‘5onting a i-emoter line of yotrafa .sapimlafi, the 
former inherits by prcreix*ncc over the latter ” (pp. 718- 
719). Similar remarks apply to the cases of Kashihai 
v. ^[orrshi'ifr^ deckled by a Bench including the 

0) (Ifiej) lCIl<.n«.7lC. (Ifll) 35 Bom 380 
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piGseut Chief Justice xnd Khamlacita} t/a > GoLinda 
dial ija^^ decided bj the xiicscnt Bench It ippe'iis 
theiefoic to mo tint the geneial inle in f'^^oul of 
widows of ijohaja sapindas ofncuei cdHteiil lines 
excluding in de (joti ajan of icmotci lines Ins been Hid 
down us u geneiul lulc lining upplicition to ull 
collutei d lines uiid not meiclj to tlic second und sub 
sequent collateiul lines descending fiom the giund 
futliei und leuiotei giuiidfutlieis b\ a long senes of 
decisions of this Couit 

The lesult otthitMcw iftoiicct would be th it the 
biothei s widow wisthe next ic\eisioiiei to the non 
Urtfnn piopeit\ lu picfcicntc to lUc fust cousins of the 
udopti%e f ithei The biothci s widow his been found 
not to Ime gnen hoi consent to the ti in^fei of the 
nonudfnit xnopcit\ Tint finding piocecdul on the 
Mewthut theit w us no oMdonttoKuch consent OMilook 
ingthetwenti simcii'> itquitsccncc which mij^lit well 
liuie been logudcd us good cxulcncc of implied consent 
If It hud been i c isc oi dicintion to thml piiticsit 
might hue been ncccsMij to considci whotliei tint 
finding could not be chullcngcd is coiisequenth wiong 
in luw uud whtthoi m uin tisc the consent wus 
iieccbsm of the fem do next it\cisioiici in iddition to 
the consent of the subsi quent iii dc icNCisioncis in mow 
of the leiiniks in the cises of Vinatjnl ' Got lud 

Bap an jt Siiif/h \ Manol a> nil n Bal Ui>h Stnjh'^^ But 

it w us not u c ise ol dien ition lo thud p u tKs It w is i 
gift to the sub*5cquciit locisioncis iiul the ductiinc of 
coment indic itiiig Ugil puquii t\ oi ncccssu\ coidlnot 
be extended to gifts to ie\eisioneis i'. i>ointetl out in the 
ciSC*of/^bt\ Bahaj!^''^ IJietiui-'fi moieovn totdd 
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not be held effectual as an acceleiation oi sniiendei, 
becaii&e it did not pass the estate to the next but to tlie 
subsequent le^elSloncls It could only liaye been held 
effectual as a 3oint acceleiation oi suirendei of the 
estates both of the holdei and the next leieisjonei to 
the subsequent leAcisioucis But something moic than 
ineie implied consent of the next ie\eisionGi "would 
lla^G been necessaiy to constitute that leveisionei a 
liaitj to the acceleiation oi sniiendci iufa"\oui of the 
sub'^cquent ie\cisioneis 

The icault of in}’ Mew, e^en if coiicct, "uould not, 
ho■^c^el, affect the \aliditj of the tiansfei of the natan 
pioijoity The biothei’s "VMdow would, in any case, be 
excluded fiom the inbeiitance b} the special pioMsions 
of the Watan Act and the tiansfei wouldi;? 
be ^alld as an acceleiation oi suiiendei ni fa^oul of 
the ne\t ic\eisionois and not moiol} of subsequent 
io>cisionci3 It has, ho\\c\ei, been contended that it 
was in\alid as it iclatcd rneicl} to the ‘imian piopeilj 
and as it did not include the nght to apiiomt an 
ofliciatiiig patil imdoi the Wat.m Act and ns it was not, 
thcicfoic, an acceleiation oi siuiendei of the uholc 
estate Nested in the wataiidai But it docs not appeal 
to me to be conti.uy to the geneial piinciple that the 
■uholo estate must be sinieiideicd as hud down bj the 
PiiN j Council in the case of Behai i Lai ^ McaUio Lai 
Ahn Gai/aval^^ to icgaid the valan inopeitj uitli its 
Rpocial lilies of succession as a seii initc estate "tested in 
tbc watandai and to hold that the lulc has no aiiphcation 
to piopoitj like the light to appoint an ofhciatmg patil 
N\hich,iit most, would be piopcit} inalienable undei the 
AValan Act without the special s'\nction of GoNciiimcut 

The fiist appeal Court’s decision dociccing tho cfaim 
would, tlierofoie, in in> mcw of the ca«-c, ha\e to be 
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confiimecl ns legaicTs the non-ivatan piopeity, hnt 
le^elbed nml the clnim dismissed as legaids the ivatan TT 
piopeity and the paities oideicd to heoi then own 
costs thioiighout including the costs in this Couit 
The case being thus lofeiied it was aiguod befoii 
Scott. 0. J 

P D Bhule, foi ,tho appellant (defendant 1) — 
Tiinma\a was not the neaiest leveisionei, as on the 
death of Dodanga^ da, in the absence of hens as fai a*' 
biothei’s sons, the inheritance would go to the giand- 
fathei’s line The lule of the Mitakshaia and the 
Majukha is tliat on the exhaustion of the ovMiei’s line, 
we go to the fathei’s line and on the oxliaustion of the 
laftei, we go to the giandfathci’s line and the giand- 
fathei heads this lino "We cannot descend again to 
the fathei's line aftoi once the giandfathci’s line is 
leached Maj lie’s Hindu Law, paiagiapli o73 Both 
Timma\ a and the defendant come in the gi.indfithei’s 
hue, and hence accouUng to the luliug in7?nt./<aifi ^ 
KaUn(japa^\ the male in tlio simc hue excludcis the 
female belonging to that line In Kuihibai \ 
Moicshi (i) and I^haiidacliai i/a \ Goundachai 
tlielme is ni'iclc to begin with tliogiandfathei E\en in 
Pachaia ^ Tclang, J btaits AMthgiand- 
fitliei’s line, iind that is what lie has exintsscd in hi'^ 
judgment The ciscs in Kcssabai \ Vahtb 
Nahalchand Ha) aly-chaud \ Ilunchattd^^^ ami 
llw^soobai ^ ZooIckhabat^*‘^ do not applj as the point 
miiA Vtie ’ucns’inp question theie weio attogot'iiei diKei- 
ont and aie meic obtfet dicta so fai as the picsent 
question is conceincd The decision in Tt i/ ain 
J*iinsJiol/a)n \ Hatha Daji^ docs not appl\ as tlicrt 

m 1C Dorn 71G W(ls7>)4Com lt«s 
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the competition T\as not as in the picsent case between 
biothei's widow and. paternal undo’s sons Moieovei, 
the Bombay inlings lia\e ahead} intiodiiced female 
hens and the scope of this mtioduction should not be 
widened but then lights should be lestiicted within 
stiict limits and should not be allowed to jnepondeiato 
OAGi those of males 

The acceleiation in the present case is of tlic whole 
inopeity which DoddaAa possessed and the meie light 
to officiate 01 appoint a deputj not being smicndeied 
cannot make it a paitial accoleiatjon The case of 
J3cha) I Zcil\ Ifadho Lai Aha is the leading 

case, and all that it sajs is that the widow should 
suuendei all that she has in the piopeitj and should 
not iesci\c hei widow’s estate oi anj intoiest in the 
piopeity siuicndeied ThusP/?if\ does not 

apply Thobiothoi’s widow Timma\a acquiesced foi 
o\oi twent}-fi\c jcais and thus it should be considoicd 
that she had assented to the accelciation Tlmma^a 
was also a female ie\cisionoi and as such hei consent 
would not he \ciy matciml yamyaJe \ Goi 
1C H ATcZ/ni, foi the icspondent (iilaintifT) — Tim- 
lna^^ being in the fathei’a line was the neaicst 
lc^elsloncl and as siicli should be picfeiied to tlio 
patcuial cousins The fathci’s lino should he fiist 
exhausted after the coiniiact sciics Tlic giandfathci is 
gn en a special place but aftci him the widows of the 
males in the compact sciics and the fathoi s lino would 
bcpidtiiod to m lies coming in the giandfatliei s lino 
Nahalcluaul Ilai a1 chand ^ Honchrind'-'-’', liochai a \ 
Kahn(jn]m^^\ Lalhthhai ISajmhhdi \ MmiJ rti 
Kc’f^cihdt VdUth liaoit^y yithdldrc^ Id'anicJ dd^ \ 

0) (IR II) 19 C«! Jir I'i (1884) n U m 31 
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Jc^iluihai^^ ind. Jl^aJ Jnnabai \ 2ulaiam^ Tlieiethe 
step motliei 'xnd tlie son s w idow came bcCoie tlic grand ^ 
fatliei c^ eii apait fiom the case of the sistei nho comc'i 
aftei the gi-andmotlici In the cases ol Kl andachai ya 
a Goiindachm 'mdKasI ibai'^ 'Uoi eslam''' itwis 
not neccssarj to decide wliethei the line begins ^itli 
tint of the gniidfathci and whethci the fitluis line 
^\as 01 nas not to be piefeiicd 

Theie "was onlj a paitial acccleiation — the nholo 
piopeitj "was not gi\en to the icaei&ioiiei — and thus 
accoiding to T’/hi a it n is inopeiatnc as an 

accelciition Tiraimavs eonscut ■v\as not tal cn 
tlieiefoio it cannot be said that theie n is anj 
acceleiation as the neaicst heii Tnnnia\a had not 
assented The luling in Bc/nw in/ a Miullio T al Ahu 
doTMi that the nhole of the nidoxss 
estate sliould bo sniiondeiod 

Scott C T — In in\ opinion Timm 1 \ 1 tlionidon of 
Kaidcppi Doluigi\dis liotlui is i m. i i 1 lii of 
Dodangwda th m 1 is unclt s sous (ho d«. knd int 

I ontiiclj ague nith the leasoning and coiicl ision of 
T upon the point The comi ict sciies of 
liens ends mtli the biolliti s sou ("Mit d sinia Ch II 
sec "N pi 2 Slajiilln sec ^ III pi 18) 

The giindmothei s plicc is specially fi\td ind this 
alone gn es 1 Cl picfei ncco\ci iiiispecifiid 

tl'.Q, f \Uw\ 1 fii’Ad Vk^ VV WA tw. tv-v ‘.tCV.,, 

the biothei s avulon i a (//inidn to be j (luncdtoall 
males Cl] able of lulniiting in the line of tl i ^i ii If itl ci 
On lbtcontlu^ tin joiti iilliit lioll i \vi\t lu 
111 the line if the f ill ti f i illiuij u nits 
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clearly from the following passage in the Acliarakanda 
of Yijnaneslivara which was discussed in Lalluhhai 
Bapiibhai v. Manicuvarbai^\ and very recently by the 
.Tiidicial Committeein.;ffamc7<c';ifZra v. Vinayak^K “ In 
like manner brothers’ wives also are {saphula relations 
to each other), because they produce one body (the son), 
with those (sevei-ally) wlio have sprung up fi om one body 
(i. e., because they bring forth sons by their union with 
the offspring of one person, and thus their husbands’ 
father is the common bond which connects them).” 
Mr. Ju.stice Hayward has referred to Kesscrhai v. Valah 
and Ncihalchand Harakchcmd v. HemchancV-^'^ . 
1 will only add in support of his conclusion reference to 
liussodbai v, Zoolekhahai^^^ and Trilcarn Purshoitam v. 
Natha PciJ'd^K In the lli'st of these cases the judgment 
was delivered by Sir Charles Sargent, one of the Judges 
who decided Pamchandra v. Krishnaji'''^ referred to in 
Pcichava v. Kalimjapci'^'^. He said of n ste 2 )-niot]ier s 
“ it is a necossaiy inference from... Lalluhluii Bajnihhai 
V. Mctnkuvarhai^^^ that she is entitled to inherit as a 
(jotvaja saxnnda. The latter case a.s explained by the 
judgment in liachava v. KaUmjapa''^'^ must be taken as 
deciding that the widows of yolraja sapindas in the ca.se 
of collaterals arc to be i)rcferi*ed to tlie male yotrajas in 
a- more lemote line, and nfoi'iiovi the widow of a male 
go/rrya in the ascending line. , . will have that prcfci'cnco 
over such collateral. . . . The uncle’s sons are indeed 
mentioned in pi. 4 of Ch. II, sec, 5 of tlie Mitakshara . . . 
but they cannot be rcg-aitlcd as specially montioned in 
the succession .so^ as to exclude the operation of the 
above rule.” In Trikam Purshotlam v. NatJm 


a) (187G) 2 Dom 388. 

(’> (1914) IG Bmn. L, K 8C3. 
(1879) 4 Bun», 188 
(18H4) 9 Bom 31. 


UJ (189&) 19 Bom. 707. 

P’1 (1911) 30 Bom. 120. 

aj S. A. X(. C24 of 1888 (L’n. lli|. ). 
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ClnndiMil T.1 J bud ‘ If once it is conceded tli'it i 
Inlf sistei IS 'i gof)aja sajnnda alio stands ncaiei to the 
piopositus in the lino of hens tlnn a patein il nncle 
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Suit to lecoici possession of land 
One Appa i\as the oiit,inal oiMiei of tin lind He 
sold it to R imchandi i ui ISOO At the saint time the 
J itfei ]?-isst-:l 1 ? aiatpahct fh if il Appi itpiid 
R'- COO 111 ^l\ inniul mbtilinciits of Rs lUO t ith he 
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In 18S5 Appas htiis sued Rimthuidias oiiDitti 
InA i to itdeem the land illegintT th it the lanupatta 
M IS a niorf^ige Dittitra\i conttsttd thi suii which 
Alas dismis td 
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Ballaishna (defendant No. ■who had iiiiiclmsed 
Appa’s inteie&t in the land, again sued in 1891 to 
ledeem the land. Dattatiaya having died, the fciiit ■^•a'i 
coiitebted by his motliei Janlcibai. Tlie suit ivas dis- 
missed on the gionnd that it was baried by res 
judicata. 

Sliortly afteiwaids, a consent decree was taken out in 
teims of an agreement nndei winch Jankibai nas paid o' 
Rs. G50 and Balkiishna was put into iiossession of the 
land. 

Jankibai having died in 1906, tlie plaintiff, a levei- 
sionei of Dattatraya, filed the piescnt .suit to recover 
possession of the land, alleging that Jankibai had no 
right to alienate the piopcity beyond her life-time. 

The Suboidinatc Judge dismissed the suit. 

On appeal, the Distiict Judge confiimed tlie docieo 
on the following giounds : — 

A M Oman’s est lie IS not n life cotnlcbeennvc fclic enn gl^e in absolute nul 
complete title under certain circnmstomcs Tlic mtiirc of her cstife miistlc 
desenbed bj the restrictions i\hich arc placed ni->OTi it anil not I'j tbo terms of 
duration She is not n trustee for rexennoners blic is nccoimtil Ic to no one 
mill fullj represents llio e«lite and iio one Ins on} xested n^jlit in the succes- 
sion as long ns she alive The linutntions xipoii her estate ore ties erj Mih 
htaiice of its intiire mil ore not inml} inipoMHl upon her for the henefit of the 
rcxersioncrs Tliej csi't is full}, if there arc alisolufcl) no Jicirs to tihe after 
her, ns if there xxere A xxiiloxx hfamls m s different poMlion from tint (fa 
unnager Tlie litter cm act otilj xxith the express or inijlied cemsout of the 
1 nd> of menders of a joint Hmihi fnuilx In the xnlun’H com the 
eo parceiK rs an reduce 1 In l»ci>clf ''heem thcrefori dowlnt the hnrl\ of 
CO jnmners cm do sill jcirt ahxaxs to the comlitu n that she acts fnirl} t” 
the esiicttmt hcir^ 

.\ppl} mg these {iniuipks to the fnitsof the case I am not pripind to 1 1 hi 
that 1 lamtiff his anj rcismi ns rcxcrsicnrr to rjiiestii n the conduct of tlie t- nJ 
linkd 11 III trmsfirnng the Mill liinls (n defindiiit Xo 0 in ptirsuaiicc of 
tenns (f l<ir<irj>atni, llshil it 87, xxliith xx ts j is^ed 1\ |ier hiisl in ] and 
ad ptcil I X her «on Pxtistnx i as m nppirent fn in I sin! it 28 Tlic Mid 
Inrikil II in I f rfi niinig thel«niis of lint fHinrjxi/rn and m ciiniiig to an 
amu i1 |e Klthmenl III tint inslUr Ins d iie tint xiIikIi Ikt IuisI ind ir Inr 
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son or "I tinnager of a joint Hindu fiimly would Imc done tinder siimhr 
circum«fatici?8 Kararpatra, Exliilnt 87, to winch her action j> rcfcriMe i8 nut 
her docmiicnt She Ins not her-elf incimcd anj obligation (heiein Site 
filled the ownership of tlic estate and could deil withitfor all purposes con 
sistent with her diitj of hnshanding its Milistincc hoiicstlj foi her successors 
It was not anj bicachof duty on Jaiikibua part to fulid the obligations of 
her liii'l’ind and son under that /arnryxifia The estate of tlie la-t mile 
liokler p i«sed to her as an aggregate property and obligations together anrl she 
wasfidly justified in fiilfulling the obligations of liei husbatid ami uoii nmli.r 
tint /arflr^>fi/ra It is urged that the claim of defendint No 5 under tint 
Idiar/vtCra was time barred when he presented liw application to the conci* 
lator of Pandharpur in the matter 1 feci grace doubts as to tlie bir of 
himtatinn argued upon Assitmmg that the claim was tune barred, (he 
rpiestion remains wlictliei clecrci. Exhibit 31, is liallc to beset aside on that 
ground I answer that question in the negaticc The obligation wlncli 
rested upon the said Tankibai under lataipalra cxliibit 87 could mt U 
obhterafid by the cncuinstince that the hw of huntation baiitd tint claim 
(Chiiiviqji V Dollar I L R 1 1 Bom 320 CAoii c OajHila I L It 11 Bom 
325 , Koiiiloppa \ Stibba T L It 13 Mad 189 aii<l ! <hu ' 

AiJiuto$li,l L n 21 Cal 190) 

The true test js whether l.mkil n hid iiti. I fiiilc t >n ird' tin. expectant 
heirs and whether deffiuhnt No 5 Ind i\ini'i.d 'p«<.iil eiia. mi'ptctn n m 
effcLting ikcrce Fxliil it 31 lint t«.»t i% tiilli Mlidicd in the <. isi 

The plaintin! appealed to the High Coiut 

P. B Shingno, for the appellants . — A Ilimlii ividoiv is 
entitled to pay her deceased huslniid’s tlehts ihongh 
they aie time-ban ed. But this does not moan, that she 
can icviso a claim icpudiatcd by hei deceased Inisbind 
Ileio thoio was no question of paying olf any debt 

D. A. Tiilfapio'ka} ,io\ the lespoiuknts — The fii-'t 
two suits failed on an entiiolj dilfeieiit point In eLieh 
o[ them, the pi iintiir alleged tliat the Art/r» p th r( was 
a moitgage and sueil to letleeni The / ra lu jtnfi k w.t« 
not hold to be inopeiativo m cithei »nit .ImUibu 
was thoiefoio entitled to act upon the ifi <i and 

toairiveat an airangement looaiiyoiit it'>ti.tin'' 

Bevmax, J. Themateiial facts me th u in lsil‘1 Appi 
the otiginal ownei of this piojuntj, •'ohl it to Bain- 
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chandia and Ramcliandia iiassed a coiitempoianeous 
agieeinent, Exlnbit 87 , m the case, undei -winch he 
agieed tliat if the \endoi Appa paid him Rs 100 eveiy 
yeai foi six jeais he -vvould lecomey the land So 
niatteis stood till aftei the death of Ramcliandia His 
son Dattatiaya "v^os sued in 1883 b3’- the leiiiesentatives 
in inteiest of the oiiginal ownei Appa The suit took 
the foim of a ledemption suit, because had it been upon 
the agicement, ineielj' as an agieement, it is obvious 
that it ^^ould lia\e been time-baiicd Dattatiaja 
lesisted this suit. His^iitten statement sho-us that 
ho denied that the agieement Ind been complied -with 
01 could now bo cnfoiced, and at the same time alleged 
that the tiansaction was not a moitgagc The defence 
succeeded and the suit -^as dismissed 

In 1801 aftei the death of Dattatrnja, Jankibai, wlio 
as a widow of Ramcliandia ami motlioi of the last male 
holdei Dattatiaja was m life 011303 mont of the estate, 
■^ns again sued b3 the lepiescntntne^ in intcicst of 
Ajipa foi the icdcmption of this moitgnge Tlio suit 
again failed on the 013 obMOUsgiound that the claim 
was 1 es jmlicata 

Immediately nftci this the aMclow Jankibai appeals 
to haac entcied into wliat is called a compiomisc befoie 
the contilntor and allowed a consent-dccioc against 
heisclf foi the sale of this land to the icpicsent itiaes of 
Appa foi the sum of Rs G 50 It is this tiansaction 
aaluch the plaintiff, wlio is the leacisionci of Dattn- 
tia3 a’s estate, seeks to haac set aside 

Tlie learned Judge of fiist appeal iching upon a 
ciuicnt of niithorita, the effect of wliicli sin2]>h' is that 
a Hindu avidoav is undei a juous obligation to 2)a3* hci 
deceased husbands debts, eacn thougli tliea ina3 bo 
timo-baiied, held, b3’ aahat a\e suiipo^o he mcuit to be 
a pirit3 of leasoiiiiig, that the avidou Jankibai Jicro 
aaas under the pious obligation to do foi the last hohloi 



VOL XX.XIX] BOMBVV SERIES 


117 


of the estate wlnt he had emplixticallj declined to do 
foi himself INow none of the autlioiities cited by the b 

learned Judge in suppoit of his pioiiosition has the ^ ivKir 

least healing upon the facts wc haxe to deal with noi Nkpvtti 
IS theie anj tine analogy between the piinciplc undei ' ' 

Ijing those cases and any pimcxiile which could be 
applied hcie Put upon puieU ethical not legal 
giound, the leasoning of those cases is cleai Tlic Couits 
haxe held that a widow is entitled to sellpait of the 
ancestial immoxeable piopeity to di&chaige the ]ust 
debts of hci husband e\en though those debts might bo 
time bailed and this is based doubtless upon the monl 
duty of dischaiging the del ts of hci husband and 
again on the assumption that had the Imsband lixed he 
would as a moial and upiight man hut disclniged 
them liim&elf In not one of those cases is to be found 
the slightest indication th it tlitdtceiscd husband Ind 
c\ci lepudnted the debts befoio hisdcith which the 
widow pud aftti his de dli 

The CISC licit is tluitfoic totalh dilhitnt upon 
moial piintiplt is wlU is upon its own fatts riieio is 
no question ol aiij debt heic at ill uoi could it bo 
sciioush contended tint iii acting as she did the 
widow w IS doing w li it the last male hoklei would ha\o 
done h id he betn alne noi can wc ‘siy that tlicie was 
the least moial obligitioii upon the widow to icstoro 
thispiopcitN to the lepicsent Uixts 111 intticst of Appa 
upon jiiMutnt ol tlu sum foi wluih it Ind betn old m 
tliexcii 1S(9 That is soon is tlic teimsoftlic igice 
mciit wcu e\liuistcd his been held b\ the Coiuts to 
hi\L been in out ind out silt Tint w is t’u Mtw 
which Dittatiax 1 1 imsilf toil of tin ti iiisKtn n wlaii 
he sutccssfull\ K istid the Utimpt i f thi itpu iiit 
itiMs in intcu t of Vpi i to itiUtm the pu pnix uul 
if tint wtic so wi ue un ille to stt th It till hirpiin 
wis oiiuindh in unfin out oi tint the last nnk 
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IjoUlei Dattatiaja was acting m anj way dishonestly 
jii insisting upon adheiing stiictlj to the conditions of 
(he oiiginal baigain So that we aie unable to find 
heie the slightest giound foi applying the piinciple 
upon which alone the learned Judge below aiipeaisto 
haae thought that this alienation bj’^ the widow w’as 
justihablc and ought to be sustained against theieiei- 
sionei 

It has ne\ei boon contended that theic was any legal 
necessity foi this sale in the oidinaij sense of those 
words, and but foi a gencial cxpiession used in tbe 
c<\SQ oi Chunnaji Gound Go(lho}e\ Dm? at Dltonclec 
Godholc^^ that a widow may deal with the pioiicitj 
finallj, piOMdcd that she is dealiTi^ fnuly b^ the 
expectant heus, we do not tliinh that the Icained Judge 
would hue been misled into tlie line of reasoning 
which he liasjfinall> adopted A geneial cxpiession of 
that hind can haidl^ take the place of the settled pun- 
ciplcs upon w'hicli the law go\cining this class of cases 
has long been ostablislicd Such tcinis as “‘dealing 
faiilj In the e\i>cc(ant ie\cis]onois ” aic much too 
loo‘<e .uid gcneial m oui opinion to be made the giound 
of liw go^eming the widow’s ijowcis of disposition 
duiiiig hci lifc-tiini, ofancestial immo\ c.iblo piopci 1} 
The oul\ solid giound upon which such alien itions aic 
justified and made good against ie\cisioncis will be 
found on nnaUsjs jii c^e^^ case to bo wli it is liiiown 
as legal nocessitc Hcic thcic is nothing in the ICiist 
lihe legal necessitj Wc aie thciefoie foiccd to the 
condusion th.it flic leaincd Judge below who li is, we 
Ihinh, wiittcii a -ecij able aiul taiefnl judgment has 
ne\cithcless entiielj miscoueoiMd the law, and has, 
thtufou, iiiis.ipj)lKd it to the f.icts of thl c ise hefoio 
hun 


1‘ i-t 

Bin w \i 
Bl i K\I 

Xni n 1 1 

s Kit u A 


01 (iseoil B ti 3J() 



VOL XX\IX] BOMBAY SERIES 


119 


Wt. must tlieiefoic lc^el&e liis decision on ifa&ue 
Iso 1 and lomnnd the ciscto the loaned Judge below b \g at 
to dispose of upon the lem lining points awaiting Ins ^ 

decision in the light of tlie foicgoing lemuls In min 

doing so we must obsei\e that the case of the fth 
defendant has not been dcilt with in the Coiut of fiist 
appeil The leaned Judge sliould iiiquiie into and 
decide uiion the alleged necc&sit3 of the moit 

gi^e undei wliicli the defendant No C claims to hold 
the ^)lOhelt^ fiom tlie widow Tankibai Costs will 
abide the final lesult 

Dea ec i ci et sed case / emanded 
R r 
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effect ft inortgigc bj comlitiou'd sale bj tlie conteniponiieoiis execution of ll e 
tNvo documents of silc iml n snle 

SecoIvD appeal fioui tlie decision ol Balak Rani, 
Afe&i&tant Judge of Poona, ic\cising the decice pap'^cd 
T R Kot^\al, Snboidinate Judge at Talegaon 
Suit to lecovei possession of land 
On tlie 7tli No\embei 1892, the defendants sold the 
land in dispute to plaintiffs’ fathei foi Rs 300 

The plaintiffs’ fathei passed on the same day an 
agreement to defendants, agiecing as follows — 

It 58 ngrecd I etucon tl it if j<ii botli ip IN 300 tlie tile iiioi cj m 
fix 0 j CITS from lodaj x\e t-liill rc Mil tlie IiimIs to jou am\ will tiim no 
oljection If jou do not pix tlit in ncj mfivejeir- joimmU ln\e no Holit 
to a<k for a rceonxe^nnee it I tl c ngl t will not UMii in<l llie «ile deed token 
18 to 1 e const Icrctl finil 

Tiom 1895, tlic defendants went into possession of the 
land as tenants of the plaintiffs Tlie icnt Rs 18 was 
paid by the defendants c^cI 7 jcai Tiio plaintiffs used 
to pay the a«“Scssmont Tthich ttas Rs 32 The piico of 
the land, r<~ Rs 300, was found to bo inadequate foi 
the land The Khata of the land ■which stood m the 
name of defendants’ fathei, was in 1802 ti-aiixfeiiod to 
the name of defend int No 1 
The plaintiffs sued to iccotei posso^sSion of the land in 
1010, leU ing on tlic sale-deed of 1802 
It was contended bj the defendants that the turns iction 
o[lS02 as c'A idenccd b\ the sale and ic-sale amounted to a 
moitgagc and that tliey sliould bo allowed to itdccm it 
The feulioidinatc Judge held that the tiansiction was 
a mnitgigc and passed n ledemption dccito in fnoiu 
of the d( fendanfs allowing them toicpij tlic amount 
of R" oHO 111 aumiil instalments of Rs 10 c \ch 

The Distiitt Judge on appeal ie\erscd the dccuo on 
thoginiind that the transaction was a s ile Ho, then, fnie. 
clccrttd the pi nntiffs’ cl nni 
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The defendants appealed to the High Conit 
T i? Desni, foi the appellants — ^The two documents 
being contempoianeous should be lead togethci. When 
‘’0 lead, the tiansaction is cleailj a moitgage see 
Jhancla Singhs Wahid-tid-din'^^ , Wajul Ah Khan v 
Shafakat Husam^'^ , Balktshen Das \ W F Lcqgc^ , 
and V 

The ciscs ot^Blmgivan Salim \ Bhaqnan 
and Ghulam Nahi Khan v Nia^-iin-nis'ia^^'^ tinned on 
the special woids iii the document foi ic-sde The 
lemaihs in Aldoson n Whilc^ aie distinguishable 

The test in such casts is, was thcie a debt’ The 
amount of lent in usufiuctuai> moitgagcs usually 
lepiesents iiitoiest pajable see Kagindas v Kara^^> 

A B foi theiespoiulcnts — Thcconstiuction 

lihiced upon the two documents 1)^ the low ci appellate 
Couit IS toiittt Tlio nicie tiicumstancc tint the two 
documents iicofeieu dUo is immntciinl Tlicio was 
no pic-o\istmg debt aiul it docs not follow tint the 
piesent tiunsaction was a moitgage see Ghulam Nabt 
Khan ^ Kia^-wi’inssa ^^'* , Jhanda Singh ^ Wahid-ud- 
din^^^ , Bhagitan Sahai \ Bhagwan 

HA'ilTARD, .T — TJic plaintillb sued as luiiclnscis 
fiom the defendants to lcto^cl possession of the 
piiithiscd luuls winch weic subsequcutl} k istd to 
the dtfciulants Hu (hfciidints pk idcd tint the 
ti im ittions .uuounttii uall\ to i moitgage w hith tliex 
wuc entitled to ledeem, .nid not to i sale and subsequent 
k ISC owing to a contempoi ineoiis agieenuut fot .i 
ic'-s lie 
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The ouginal Oouit held in all the ciicnmstanccs that 
the o documents effected a mortgage and not a tale 
The fust appeal Comt held on a piactically smiilai 
view of the .cncumstanccs that the two documents 
constituted a sale with an agreement foi a le-eale 
TJie judgment of the learned Suboidinate Judge ib 
not as deal as it might lla^c been and consists aci> 
laigelj of a aain lepetition of the CMdence ^Mthout any 
indic.ition of tlie paiticiilai boaiing tlic cMdencc 
quoted upon the issues to bo dctcimincd But it 
appciis tliat the following material facts vcic held 
cst iblished On the Kith of Septcmbei 1892 a lelation 
of defendants sold his inteicst in the lands foi Rs 800 
to one Manikchand On the 7th of No^cmbol 1892 
defendants bought out Manikchand foi Rs 300 laiscd 
by the silo and ic sale in suit Fiom lb9*> onwnids the 
dofondaiits icmaincd in possession as tenants of tlicn 
pmth isci With liability to paj tlic assessment amount- 
ing to Rs 32 at a nominal icnt of about Rs 30 But as a 
mattoi of fact the assessment vas not paid by tlio 
tenants hut by the puichasei, so that llic lent nctualh 
icccncd \Aas about Rs IS oiilj, ^^]llch ^\ould be intcicst 
at 0 pci cent on the puicliaso inonej Its 300, instead 
of the nomin U lent of Rs 30 Thcie A\as suh^cquent 
to the s lie aiul ic-salc a liansfci ot tljc n.inies in fuoai 
of defend int 1, and not infaaoui of the puiclinsei in 
the leAOiuic lecoids Thcio was CMdencc to show tint 
Its >00 was a wlioll\ inadequate piitc foi the I mds 
1 wo Knlkainis st ittd that a fan icnt would liaAc bti ii 
Ws 73 n u, so that the le.il \alui. of tlie 1 mds would 
ha\e l)cenan> thing fiom Rs 730toRi. I(ai)pc,iis 

that these weie the facts iqiou which the ongin.il Couit 
held that the ual intention of the pailus in cMcuting 
the two documents of sje and lo-silt w.is to iffcct .i 
inoitgagc and not an absolute s.ile with .igiccnunf of 
rc-s.ile 
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Thofiist ippcil Couit 'ippciis to Ime ‘icccpted these 
ficts genenlh tliougli tljc leiined Judge without 
st'iting defiuitelj tint he considcietl R^ 300 v fan piicc 
cist some doubt upon tlie i due of tlio lands is estimitcd 
On those fids lie cime to the opposite conclusion 
nimel} tint the piopci constnictioii of the ti\o docu 
ments wis tint thej effected lu absolute silo \Mth 
in igi cement foi le sale 

On second appeal to this Couit it has been niged 
tint 111 view of the facts established and tlic contem 
poraiicous nature of the two documents the piopei 
constiuclioii would bo that thej constituted conditioml 
sale Wc have no doubt in all the ciicumstances tint 
tint IS the piopci constiiiction and tint the leal 
intention of the paities was to effect a moitgige b\ 
conditional silo by tho contcmpoiineous e\ccntion of 
the two documents of sale mdic silo It w is suggested 
on the otliei side th it it wis not open to us to speculate 
on the o\ict lolntions of the piities in this suit wJiicli 
w IS in foi in one between 1 liiidlonl and tenint hut it 
ippciis to US tint the leil intiue ot the leases is well 
IS of tho transactions of silo and lo sxlo In%G been called 
in question in this litigation and that we nio bound 
to consulci tlicni in new of the icij wide terms of 
fiGCtioii lOA of the DohUlnn Agiicultiuists Relief Act 

We must accoidingh , allow this appeal and restoic 
the decision of the ougiinl Couit and io\ci''( tint of 
the ippcil Couit Eichpiilx to bell his own cost‘s of 
both ippt ils 

BrAirw 7 — I concui in the judgment just delncred 

l>j mj learned biotliei Ilnic no doubt but tint tlu 
contemponneous documents of ISOJ do tomtitute wlnt 
is 1 nown m this countrx is a moilgigc b\ conditioml 
sale Ntithei ln\c I till le ist doiilit tint tint w is the 
intiutioii of the pntics evccuting them Such mort 
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gages me legislatively lecognised, and I liave only to 
observe tliat in no tiue mortgage of tins class will any 
debt be apparent. It is idle, theiefoio, to ciiticise 
mortgages by conditional sale by leference to tlio 
essential conditions of a mortgage in the English sense 
of that woul It only needs to peruse the judgments 
of the Courts lelating to these moitgages to obseiwe 
how necessary it is to boar this in mind when the 
question is whethci upon an inteipietation of documents 
alone the lesult is a moitgage by conditional sale or an 
out and out sale. 

Appeal cilloiued. 

R. It. 


ORIGINAL CIVIL 


B^/vre Ml Jii'.tice Daiar and Jwitice Beaman 

In tbe matter of tuf arbitration bftxtxev the BOMBAY GAS COMPANY, 
LIMITED AND TUB BOMDAY ELECTBIC SUPPLY and TRAMWAYS 
CO-MPANY, LIMITED 

M n JARDINC AND STUART MLNTETH, Petitioneti? 

Indian EUctncity Act (IX of 1910), eectiom 11 and ID- — Itenjio/ntlihiy of 
hceniee to inaJ efull eom}>en'uition/ar any damage, detriment oi incoineineiice 
caused hy him oi hy anyone employed by htm— Damage nfiethei caused iit the 
exercise of the poicers granteil to the licensee 

A gas company Ivjd a 3 indi main m a street m Bombaj Subsequently nn 
tlectnc anpply company causwl cables contained in trouglnng to belaid over 
tins main m such a manner that the mam for tlie distanto of some 30 feet uas 
icndcred maccessible for the purpose of removing the same except bj slinging 
the electric conipanj’# cables, by rea^jon of tbe position of the cables It was 
found that the work of laj mg the cables had not been executed, nor must it be 
deemed to have been executed, to the reasonable satiafaction of the gas 
company 

Subscquentlj the gas company desired to replace their 3 inoh mam with a 
4 inch main and for this purpose opened up the street in question, when they 
discovered the position of tbe cables On account of the position of these 
cables the gas company were compelled to make a diversion m the route taken 
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by tbeir 4 inch main an 1 cl imied that the electric supply company sliould pij 
the co-it thereof the latter coinpanj refused to do so 
Sdd that the damages if uij Buffered ly the gas company were damages 
recoverable under section 19 of the Indian Elertnaty Act of 1910 as the 
diniage alleged laj m the gas company being deprived of access to its own 
property (the mam) which wi« inflicted once and for all when the electno 
supply company laid their cal lea over the main and that it was a question of 
fact whether buch damage ha 1 been committed 

ZTefd furtl er that the gas compinyweie not compelletl to proceed tinder 
section 14 of the Act and did not lose their remedies against the cicctnc supplj 
companj hj reason of their not ha\ mg availed themselves of the provisions of 
that section 

Qutire vvUetl er a licensee causing onl> as little damage detriment and 
incoDveruciicc ns may be is liable for damages under section 19 of the Indian 
Electncity Act (IX of 1910)? 

Disputes liaMng aiisen between the Bombay Gas 
Company and the Bombay Elcctiic Snpply and Tiam- 
ways Company the same weio leforied to the aibitration 
of two arbitratois appointed nndoi section 52 of the 
Electricity Act of 1910, namely, the pctitionci'S Aftei 
hearing ccitain evidence the aibitiatois submitted to 
the High Com t a special case, stating cei tain questions 
of law involved 111 the leference on whicli tliey ci“i\ed 
the opinion of the High Couitpursnant to tlic provisions 
of section 10, clause (&), of the Indian Aibitration Act 
of 1899 

The facts of the ease weic as follows, — Foi many years 
picvious to the yeai 1907 a 3-iuch gas mam of the 
Boinbaj Gas CTbmpany lan along Bapu Kliote Stieet on 
the south side, the lG\el of the top of the mam for the 
distance mateiial m this aibitiatiou being fiom 2 feet 
2i mclios to 2 feet 5 inches below the lesel of the surface 
of the load 

PicMous to Octobci 1907 the Bombay Electric Supply 
and Tramways Company had been carrj mg on througli 
contractors the woiK of lajing electric traction cables 
m the said stiect up to withm two feet of the ‘'.ud main 
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On the 28th of Octohei 1907 the Bombay Ga& Company 
leceiveO. wiitten notice that the contractois weic about 
to inoceed with the woik of laying cables in Bapn 
Khote Stieet, such notice being held to have been 
suKlcient notice undei section, lo (1) of the Indian 
Electiicity Act of 1903 Theieaftei on the 30th of 
October 1907 and on the following dajs the contiactois 
earned out the work of laying the abovementioned 
cables from the point alieady leached by them and laid 
then cables in earthen waie troughing diagonally o^el 
and acioss the Bombay Gas Company’s 3 inch mam so 
as to totally covei the same foi the distance of 12 feet 
and to paitially covei the same foi the distance of G feet 
5 inches at the south end and of 4 feet 5 inches at the 
noith end thereof Toi llic 12 feet wheie the tionghing 
totally covered the main the lo\cl of the bottom of the 
tioughing was 3 to SJ inches aboNe the level of tlie top 
of the mam, foi the C feet a inclies paitly co^eled 
at the south end the dilleienco het'^eeu the levels was 
to 3 niches , and foi the 4 feet 5 inches at the noith 
end the difEcionce was fiom 3? to 7] inches The woik 
on this site was finished in a week 
No lespoiisible iepiesent‘iti\e of the Bombay Gas 
Companj attended the work as it w’as going on and it 
w'as found by the aibitiatois that the woik of Hjmg the 
electiic cables at this spot was not executed to the 
leasonable satisfaction of the Bombay Gas Companj iioi 
must it bo deemed to Ime been so executed It was 
also found that the 3-incli main foi the distance of at 
least 36 feet was icndeied inaccessible foi the puipose 
of icmoMng the same, except by slinging the electric 
c iblcs, by leason of the position of the lattei 

Early in 1913 the Bombaj Gas Company being 
desiionb of leplacing thou 3-inch mam with a 4-inch 
main opened the Bapn Kliote Sticet and found the cables 
of the Bombay Electiic Supplj and Tramways Company 
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jii the position above tlescubed Owing to the position 
of thebo cables the Bombay Gas Company ^ eie compelled 
to abandon the 3-inch mam so fai as the same was 
affected by the cables and laid then i-inchfmam to 
the cast oC the line of the old mim 

The Boinluj Gas Company claimed fiom the Bombay 
Electric Supply and Tramways Company the cost of tlic 
divcibioii of the gas mam bnt the lattci company lefustd 
to pay the same The Bombay G«is Company thereon 
applied to Govcinmont 

The questions of law stated by the petitioneis weio 
the following — 

1 Whcthei upon a true constinctiou of Act IX of 
1910 the damage claimed to have been snllcrcd by the 
Gas Company is the subject of compensation undoi 
section 19 of the said Act? 

2 "Whcthei bj icison of the Gas Company not 
liaMng aN ailed thoniselves of tlio proMsions of 
section H of the said Act they aie entitled to any 
leracdy in icspect of the position of the cables ’ 

Sbanyman, foi the Bombay Electric Snpjilj and 
Tiara ways Company — Theiewas no dispute till 1913 
when the Gas Company wanted to icplaoc tlic 3-mch 
pipe ^^lth a l-inch pipe 

The Gas Company’s lemcdy was to follow the juoce- 
duie, AAliich was quite feasible, laid down in section 14 
of the Act of 1910 

There is damage, etc , caused by reason of tlic c\cicisc 
of the powers but not "in the exercise”. It is 
admitted that no damage oi inconaenienco arose till Ihe*" 
Gas Company wanted to lay a new piiie 

The damage must bo occ.asioned at the time see 
Sitansca Coi'jjoi'citiou v. Sarpur^^^ 
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TJndei section 18 of the Act o£ 1903 -we aie not liable 
foi detiiment, etc, but only for damage Damage 
means damage ovei and above as little damage as 
possible 

If we cut a trench and cause as little inconvenience 
as leasonably maj be we aie not liable, but if our 
conduct IS unreasonable we aie liable 

The claim is for Rs 15 12 G , where are the sub- 
stantial damages rcqunod by section 19 ? 

Binning, foi the Bombay Gas Company — Damage 
must include detiiment and inconaenience 


There is no qualification of the woid “any” before 
damage 

The damage occuiied when the pipe was laid down 
and not when we discovered it In Swansea Corpora- 
tion V Hai pm the woik had been done pioperly in 
tins case there was default, as the woik had not been 
done lo the satisfaction of the Gas Company 

There is no lesemblance between this case and the 
cases contemplated hj section 14 which is only a 
peimissivc section 

Having damaged oui piopeity they want us to iny 
to make it good 

Nichohon, foi the Aibitiatois 

Sti angman leplies — It is incoiiect to say that we 
have been found to ha\e been in default we did all 
tint w c weie bound to do 

It IS impossible to suppose that section 19 contem- 
plated any damage though literal leading of section 
lendeis the companj liable fox any damage they ina> 
commit 

The Gas Company weie really doing new work 
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Tlie jodgment of the Conit tvis deliveied by — 

Dayar J — In tlio speci'il cise submitted to us bj 
the Aibitiatois there are two questions for oiu consi- 
deiation Inoui opinion the fiist question lefeiiedmnst 
be 'inswered in the nfiiimitne Luge poners 'ire 
confer! ed upon licensees undei the Act but these lie 
iccompinied by ccit'iin obligations Thus undei 
section 19 of the Act of 1910 the licensee is undci the 
obligation of causing as little damage, detiiment oi 
incon%enience as may be in exeicise of the poweis 
confeiied upon him ‘ and shall make full compensation 
foi any damage detiiment oi inconvenience caused hj 
him or by anyone employed by him Tlic question 
is thus Yorded — Whethei upon i tine constiuction 
of Act IX of 1910 tlic damage clnimed to IIa^ebecn 
suffered by the Gis Company is the subject of com- 
pensation. undei section 19 of tin said Act ’ Cleailv it 
IS For the damage cl uined to h i\ c been suirci od lies in 
the Gas Company UiMiig been dci>ii\ed of access to its 
oun propcity bj acts done by the Siipplj Compim in 
the exoicise of its powei The Supply Companj s 
contention is tint such damage could not be the subject 
of compensation undei section 19 because it wis not 
caused in the exeiciso of the jiouei ’ but was a mere 
consequence of uhat was othciwise in all lespects 
lightly done by the Supply Company in tlie ixcicise of 
tint powei This in oui opinion is uiong Whethei 
there y is in fact dainige oi not wlnt is alleged as 
damage uas cleailj caused once ami foi all in the 
cxcicisc of the pouei confeiied upon it bj tlio Supply 
Company uhen bi lasing its uiics o\ei tlit (ns Com 
jiany’s pipe it cut tholattei offfioin insoinbk icces«,to 
its own piopeitj The case of Snan^ca Coipotatioii 
\ 5arjju> cited in suppoit of this contention is so 
diffeicnt both in its facts and thepiintipk upon which 
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it i'5 decided, that "we tlmih it unneces'sary to discuss it 
It IS fuithei contended on behalf of the Supply Com- 
pany that if in the exeicise of the poweis confeired 
upon it, it has caused as little damage, detriment oi 
inconvenience as may he, it cannot be liable in damages 
undei section 19 Wlietliei it has, in fact, caused as 
little damage as may be, is not a question of law but of 
fact, and must be answeicd by the Aibiti.itois But 
assuming that that is the tiue consti action of the 
sentence, notwithstanding the ^^olds immediately 
following “ mahe full compensation for any damage ” 
it would still be a question of fact whethei and to what 
extent that minimum damage Ind been exceeded, and, 
if exceeded exen by one lupee, the licensee would be 
bound to pay that luiiee The iiomt of the Gas Com- 
pany’s complaint is that moie than this minimum of 
damage, dctiimcnt oi mconxenicnce teas caused by the 
Supply Company, and that is a question ^ct to be 
aiisx\oiedb> the Aibitiatois 
In our opinion the second question must be answered 
in the afliimatixc What the question leallj invites us 
to do, although it might peihaps haxe been more 
happily woided and the Honouiable the Advocatc- 
Gencial admits this, is to decide whethei in this matter 
the Gas Company was bound to pioceed undei section H 
01 111 other woids, xvliethei that section applies , for, 
if it does, theie is an end of the Gas Company’s case 
Tiiere couid be no claim foi damages by tiio opeiafoi 
against the ownei under that section, of the nature of 
the damages now claimed bj the Gas Company. All 
acts done undei that section aie done hy the opeiator 
or by the ownei at Ins request and expense It is, there- 
fore, perfectly clear that the oporatoi could not claim 
damages foi acts of liis own oi done on his behalf and 
at his expense by the ownei. Heie the claim is quite 
difCeiently grounded What in effect the Gas Comjiany 
complains of is that it was cut off fiom access to its 
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own piopoit^ b> lets done in the cxeicise of its powei 
bj the Snpplj Compiiij,ind thit those lets weie not 
so done is to cause the least dimige, detument oi 
incon\enience to the Gis Compinj tint might be 
Coats of the lefeionce to be dealt witJi by the 
Aibitiitois 

Attoincjs for the Arbitiitois — Messis Little^ Co 
Attoinej s foi the Gis Compin> — Ctaioforcl 
Broun ^ Co 

Attoinejs £oi the Boinba\ Electiic Supply ind Tiim- 
wiYs Coinpim —Mc^sis Ctaujtc Blunt ^ Catoe 

n s c 


APPELLATE CIVIL 
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Jit e ue J ntlclo lor ( \ f 1370) tctoi 6 huif (c) *J— 
C IProcelre Corfe ( 1 r 1 of 2003) Orler Mil 11 le 6-~S tbfai 
I a nlar ag \ o Khate I j for reco rrjof t « — D «» — S 1 1 ut eng i able 
hjaSnallC^ '‘e Covrt—^ci njf cJm rlt apac Ifferr t frnn ttalii 
smt tot nllo cable 
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1J14 Sums pi3alle bj a K tatedar to an Inamdar as supenoi lioldci are dues and a 

M\DnA\R\o reco% er sucli dues thongli less than Rs 500 is not cognizable by a 

MonESH\ \R Court of Small Causes md a decree passed in such suit is sul ject to a second 
t appeal 

Rama , 

Kalu In a suit 1 roiiglit bj an Inamdar against a Kliatedar for the lecoiery of dues 

in respect of certain immoTcable property payable by the Khatedar the defen 1 
ant as a jxjnu (worshipper) claimed to set off the stipend payable to 1 itn 
bj the plaintiff 

Hel 1 that the defendant could not claim the set off which was due to him 
in a different capacitj from that in which 1 c held as tenant or Khate hr of 
the plaintiff 

Second appeil agimst the decision of V G Kadushai, 
Additional Fust Class Suboidinate Judge of Ratnagiii, 
with appellate poweis, modifying the deciee of E F 
Rego, Suboidiuate Judge of Malwan 

The plaintiff, as Inamdai, sned to lecovei fiom the 
defendant Rs 39-6-8 on account of niieais of assessment 
of fom jeais He also claimed Rs 1-14-2 foi costs 
wliicli ho had inclined ma suit in the Ro^enuG Oouit 
to obtain assistance against the defendant and Rs 3-11-2 
for inteiest, thus claiming in all Rs 45 

The defendant answeicd niter aha tliat he had 
CO slnieis who weie necessaiy pai ties, that he was a 
piijai i (woishippei) of the Milage temple and foi the 
piija (woiship) woik he was entitled to get Rs 6-11-6 
annually, that tlic said stiiiend was deducted fiom the 
assessment in pieaious jeais, theiefoie, it should he 
allowed in the siut, that if the set-off could not he 
allowed, the defendant claimed the stijiend in the 
present suit and he had paid the Coin t-feo foi the same 
and that the plaintiff could not recovei tlie costs 
incuircd by him in the Re\enue Coiut 

The plaintiff filed a counter leplj denjing the defend- 
ant’s countei claim 

The Suboidinate Judge found that the defendant was 
not entitled to the set-off he |claimcd, that the plaintiff 
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could lecoAei liis costs iii the Revenue Com t and that 
the plaintiff’s claim foi inteiest could not be allowed 
The Suhoidmate Judge, theiefoie, jiassed adecieefoi 
the plaintiff foi 11-12-8 aftei deducting fioin 

Rs 39 6 8, the aiieais of assessment, the amount of the 
stipend due to the defendant foi foui yeais nameh, 
Rs 27-10 

On appeal by the plaintiff, the appellate Judge 
modified the deciee of the fiist Court by adding to it 
Rs 1-14-2, the costs which the plaintiff had inclined 
in the Revenue Couit The deciee of the appellate 
Couit Was, theiefoie, in all foi Rs 13-10 10 

The plaintiff prefeiied a second appeal 

G S Hao and S Y Ahhyanhai foi the ippcllaiit 
(plaintiff) 

A G Desai for the icspondent (defendant) — Wo 
lia\e to uigo a pieluuinaij obioction The ^uit being 
foi lCco^el •3 of aliens of assessment la a suit of tho 
Small Cause natuie and the claim being foi an amount 
less than Rs 500 no second appeal tan he AiticleT 
of Schedule 11 of the Pioamcial Small Cause Courts 
Act would not es-clude the suit fiom the juiisdiction 
of the Couit of Small Causes as the suit is not foi the 
assessment of lent, noi would Article 39 of the Schedule 
help the plaintiff as it applies to tlie c ise of a Milage 
comniuiiitj onlj 

E\eii assuming that this was a suit foi leiit, \\hich 
it was not uiidei the iiiling in Sada^hu ^ Rnui- 
lais}ina^\ such suits haac become cogni/ablc h\ 
SuboidmateJudges as pioaided toi iiiAiticle b b% leasoii 
of the Go^e^nmeut Notification No 5271, of the lath 
Septcmbei 1911, published m the Bomba\ Goaernnient 
Gazette of the yeai 1911, Fait I, p 1694, and tlierefoie 
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the appeal to the Distiict Com t was not maintainable, 
much less a seconil appeal 

Bcio — The Inamdai was the supeiioi holder and the 
tenant, the infeiioi holdei A sum payable by the 
infeiioi lioldei to the supeiioi holder \\as “dues' 
payable to the supeuoi holdei by leason of his interest 
in immoveable piopeity ■within tlie meaning of Aiticle 
13 of Schedule II of the Piovincial Small Cause Courts 
Act The term “ dues ” is used in a similai sense by 
the Legislatuie in the Bombay Revenue Jiuisdiction 
Act, section 5, clause (c) 

Dc&ai, in Jepl^ 

The pieliminaiv objection was ovci-iuled 
i?ao foi the appellant (plaintiff) — Wc contend that 
the oidei gianting set off to the defendant was contiary 
to the provisions of Oidci VIII, Rule G of the Civil 
Piocediue Code as the amount was not due to the 
defendant alone but to lain and his bliaubands 
Desai for tlie lespondcnt (defendant) — Wc concede 
that the oidei awaidmg set-off was not accoidingto 
the piOMSions of Oidei VXII, Rule G, but as theiilaintiff 
sued the defendant alone witliout making the defend- 
ant’s bliaubands iiaities foi tlie puiposc of escaping 
fiom this claim Of set-off, the oidei made bj the lowei 
Couit "Was equitable and should bo confirmed The 
plaintiff having obtained deciecs in Revenue Couits 
against us it was not at all neces’^aiy foi him to file the 
present suit foi harassing us 
Hao, in leply — ^No doubt we had obtained deciees in 
the Revenue Court, but it takes a long time to realize 
the money thiough the Revenue Couit, and as it was 
likely that the period of limitation foi tins suit might 
expiie, we filed the suit as a mattei of piecaution We 
are willing to give cicdit to the defendant for whatevoi 
would be lecoveied in execution of the Revenue decices 
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Scott, C J — This is a suit foi the leco^eiy hy an ^914 
Inanidai of sums x>ayable by a Kliatedar in lespect AUDounio 
of ceitaiii lUimoA eable piopeity held by ]iini, iindei the ''loEE^nvAR 
Inamdai as his siiperioi holdei It is contended tliat Rama 
being foi an amount less than Ite “lOO, and cognizable 
by a Couit of Small Causes, no second appeal will lie 
The question is whethei it is cognizable by a Com t of 
Small Causes "We liaAe been lefeiied, onthepaitof 
the appellant, to Aiticle 1,> of Schedule II of the 
PioMncial Small Cause Conits Act IX of 1887 which 
excepts fiom the cognizance of a Com t of Small Causes 
a suit to enfoice pajment of dues when the dues aie 
payable to a poison bj leason of his inteiest in 
immoveable piopeity Now the sums pajable by an 
infeiioi holdei to a supeiioi holdei in tlie Bombay 
Piesidencj aie in anothei Act of the Impeiial Legisla- 
ture chaiacteiised as dues ■^ee I?e\enne Tinisdictjon 
Act X of 1876, section ■>, clause (c) Tim monojs 
claimed, tlieiefoio, in this suit m«i> appiopriately be 
desciibed as due'^ pajable to the pLimtiff by leason of 
Ills mteiest in immoA eable piopeit> liold by tho defend- 
ant, and theicfoie Aiticle 15 of the Schedule of tho 
Small Cause Couits Act applies, and this v^ns a suit not 
cognizable b> a Com t of Small Causes We tbeiofoio, 
oAei-iule the pieliminaiy objection 
TJic defendant does not contest the light offhe plaintiff 
to payment of his dues as supeiioi holdei, but claims to be 
entitled to set oil the stipend jiajable bj the plaintiff to 
coitain 2 nijai i'< ot a temple of A\hom defend iiit A\as one 
Th It stipend v as p 13 able to the defendant and lus bliaii- 
bands He, theiefoie, clmns a set-ofT in a ilifleicnt 
capacity, in a diffeicnt citegoij to thit in wliuh ho 
holds as tenant 01 Ivhattdii of tlit plaintiff and he 
cannot IiaAc the set-off ba\ing icgiid to the pio\iMoiis 
ofOidei Tin, Rule ti Wo thcrefoiic sota-'idothi decree 
of the lowei appellate Com t a\ Inch allowed the •'(.t-off 



1S6 


THE INDIAN LAW REPORTS [VOL XXXIX 


claimed by tlie defendant The plaintiff is entitled 
to Rs 11-4-10 (Rs 39-6 8, the amount of his claim, plu^ 
Rs 1-14-2, the amount of costs incuiied in the Re\enae 
Court), with fnithei inteiest upon Rs 41-1-10 We do 
not think that he is entitled to his costs because this 
suit appears to ns to have been imnecessauly filed 
haaing legard to the fact that he had already obtained 
decrees in assistance suits 
No ordei as to costs thioughout 

Decice partially set aside 

GBR 


APPELLATE CIVIL 
FULL BENCH 


Before Sir Baftl Scott Kt Chef Jutitce J/r Ji slice Daiar at d 
Mr J slice Beaman 

1014 THOMAS GEORGE GILBERT I RENCII Applicant v JULIA TRENCH 
hQ RtlS Opponent® 

Bo ilaj tail Coiols Act (Xtl f /SCP) section 1C — liUan Daorce Act 
(/I of 18GS) sections 4 0 7 $ aid IS- — Decree for tUssolutio i o/ marrt 
RQt — Assistant Jidge—JuTisd cUon 

Section 16 of tlie Bombay CnJ Courti \ct (All of 1869) does not 
authorize nnj reference lo an Assistant Ju Igo to decide a s iit under the Indian 
DiNorce Act (IV of 1809) 

Reference imdei section 17 of the Indian Di voice 
Act (XIV of 1869) made by S N Sathaye, Assistant 
Judge of Dhaiwai, for the confirmation of the decree 
ntsi in miscellaneous application No It of 1913 
This was a piocecding started by the applicant in the 
District Couit of Dliaiwai for dissolution of maiiiage 
tindei the Indian Divoicc Act At the time of the 
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distiibution of woik la llie Distiict Couit and the 
Assistant Judge’s Coiiif, the application was tiansferied 
foi tiial and disposal to the Oonit of the Assistant 
Judge without the knowledge of the Distiict Judge, 
and that Couit, on inquiiy, passed a deciee ntsi which 
was lefeiied to the High Couit foi conflimation 

Theie was no appeaiance foi the paities 

The judgment of the Full Bench was deliveied hy 

Scott, C J — This is a deciee passed bj the Assistant 
Judge of Dhaiwar foi dissolution of mariiage under the 
Divoice Act The Assistant Judge piesumed that he 
hid juiisdiction, believing that the suit had been 
lefeiied to bun foi tiial by the Distiict Judge undei 
section 16 of the Bombay Civil Com ts Act We have 
lefeiied to the Distiict Judge and we find that as a 
mattei of fact the case was not referied by liim to the 
Assistant Judge, but it seems to have been sent to the 
lattei by the Cleik of the Couit, is though it were a 
ineie mattei ot administiative lontinc, and the question 
of lefeiiing it undei section 16 was ne\ei biought 
bofoio the Distiict Judge at all 

We aiG of opinion, hone\ci, that even if it had been 
lefeiied by the Distiict Judge to the Assistant Judge, 
the lattei would hive had no powei to deal with the 
case under section 16 of the Bombaj Civil Coiiits Act , 
foi though section 16 empoweis the Distiict Judge 
to lefei to the Assistant Judge suits, wheie the subject- 
raattoi docs not e\ceed a ceitain amount oi value and 
applicitious oi lefeiences undei special Acts, it does 
not, in oui opinion, autlioiiso him to icfoi suits foi 
dissolution of maiiiage, foi we think that such suits 
cannot be appioxm itelj tlcsciibed as applications under 
a special Act Thev aic suits («?ee sections 1 0, 7, 8 
and 15 of tbe Divoice Act) but ijot suits the subject- 
inattci of winch is capable of valuation Being of 
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opinion that section 16 does not authorise any reference 
to an Assistant Judge to decide a suit under the Divoice 
Act, we must decline to confiim the decree. 

Under section 115 of the Civil Pioccduie Code we 
set aside the deciee which has been passed and remand 
the case to the District Judge for tiial. 

Decree ficl asuU and case remanded. 

Cr B E. 


APPELLATE CIVIL 


Bt/ort iff JtttUee Denman and Vi Jtistics Ilaynatd 

DIIOVDO RAMCHANDRA KULK^RVI (oRifilSAL PiAnTiKr) Appellavt, 
I DIIIKAJI ttALAD GOPAL (OUlfilNAL Dh pendant) Eespondevt® 

Ctitl Procedure Code (Act V of ISOS) uetton 11 E.eplaiinliiin IV, Older Jl, 
Buie S — DeU hail Agticidlut tilt Belief Act (WJIof 1870), nertioin 12 
andlS'—Prtoi and vib^equenl moi/gages vpnn the tame piopeity by the tame 
mortgagor to co jyareener mortgagee* — Smt on tubtenutnt moitgnge inthovt 
iefereu<.e to the pnoi miigage — Sabteque it *\ut on the jnior inoilgage — 
Separate enuiet of action — Siib^eqiteiil tmt bailed — Ros jiulicati— 
as a mattei of fact that the ti miitgngea had been tianwctiont ' out of 
tchick the suit has arisen 

A inortgigit Av1>o 1i»h two mojtgiots of dirtirent (htes upon the «!imL 
property ln\niig sued upon a mortgage of the litii date and hiMng had the 
propertj sold without rcfcrcDce to the pnor mortgage cannot afterwards hnng 
a suit on tlie prior mortgage tliougli the csu'Cs of action for tlie tn o suits are 
distinct Tins rule li not the result of Order IF Rule 2 of the Ci\il Procedure 
Code (Act V of 1908) hut it depenils iiiwn the punciple of res judicata 

Per Ilagirard J — If the t«oiiiortoagcs ha 1 hecri found as a matter of fact 
to liaie hecntrinsactioiis out of which tlic suit his ariHon tlio subsequent 
suit on the prior niortgage wiHihllii'c further been barred ni new of the 
proMous suit on the subNcquciit mortgigc the provisions of Order II Rule ~ 
of the Code am! the upccul proMsious of «ectiou 13 of the Dekkinii 
Agncnltnrists’ Relief Act (X\ II of 1879) 


CI\llI.^fcltlKe^c> ',«.f 1914 
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Eeferexce made by C. Fawcett, District Judge of loi-t 
Poona, under section 54 of tbe Dektban Agricultuiists’ dhondo 
R elief Act (XVII of 1879) in Revision Application Hvjiciiamihi 
N o. 54 of 1913. Bfiikaji 

The refeience was made in the following teiius : — 

I lii\e the lionour to refer the lolloiMOfT question of law for the deterrmuv 


t!on of their Lord'lnpo, ti? , x'hclher a inorti'agee who Ins severil mortgages 
in the same property can treat them, with respect to the provisions of 
Order II, Eule 2 of the Cml Procedure Code, as separate causes of action, or 
wliether thej con-stituti. < ne tui'JC of action so that if he sues in respect of ono 
of the mortgages he cinoot afterward- see in lespect of an earliei one on the 
same property ^ 

The facts out of winch the question arises aic as follows In 1D03 
defendiDta grandfather mortgiged his house to the plaiotilf DhonJo In 
J908 he mortgiged the f.aine house and the jaid (baklial) attai-heil to it to 
plaintiff s brother Sada-hn In 1911 when Dliondo and Sadashiv admittedly 
formed a joint familj of winch Dliondi was the manager Suhshiv brought a 
suit in respect of the mortgage of 1908 with the cognizanco and consent of 
his brother Dh nilo Swh-lnv obtained a deciee tor lecoiery of Rs 116 8 0 
bj sale of tliL in irt„ locJ piopcrt} which dicui. phiiitiff -tites 1ns not been 
eatished Pluntiil now -ups ou tin. pnor im>rt„ig<, of 1903 the cause of 
action on which n ise in 1904 The Sub liidge ot Junnai lat-cd the issue... 
"Ih tiie present Milt haired uiidei the Order 11 Rule 2 of the Ciiil Procedure 
Code in view o£ the fact that the cause of action on the footing of phmt bond 
had ahead) an-eii in 1911 Tins issue he answers in tlicafiirmatiie rel^ang 
on the rilling in A'esAnirflH! a Jtai/Mioil,! L R 30 Botn 150 and the Iirst 
Cliss S ihordinatL Indge, who has repi>rti.d on the case under section 53 of the 
Dshhhaii Agriculturists' Relief Act igrees with luin 

Assuming tint the morgageo in the case of both bonds wai, iirtmll) the 
simo in conseiiuiiiii. of the phintifl being joint with his brother Snla-hn 
m 1911 (anil I tl> not stc nnj siifEtient ground 1 1 differ from the Sub Judge 
on this pent) tin, question still rciiiiiiis whether the iliim iii re-peet of 
the piior mortgige of 1901 w is in respect of thcsime ciU'e of ittn ii as the 
claim 111 rispctt of the liter bond of 1903 watlim tin imaniu? of tho 
Ordir II Iliilo 2 Tills is a point whidi was. left open bi the Pn\ \ Lonni.i! m 
SiiOojxil\ Path, Siiigh I L R 24 Ml 429 it |» 419 and whuh I .1. imt 
iiinkr'tiinl to liaie bicn evprtssli dx.cid<.d in Kesharram \ Pii i hhnd whin. 
(at pigt If J) rifiixiise IS e\i'rcs-Ij mids to tin. ijutiri raiseil in the fi rm> r 
CISC Also, as 1 nul ArsAnrrawi < oim the dtUnnmition of this pirtniihr 
qiHstioii i\ns not ncics'.ir) for the c^ct point ni?vd lu that ca-s nr, 
It 1110—3 
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W1 ether plaintiff in that suit could roamtam a suit to recover the sura due on a 
later mortgage bj sale of the propertj subject to a pnor mortgage {cf tlie 
remarks ns to this in Gobind Per$had \ Ilanhar Charan I L B 38 
Calcutta 60 at p G3) I do not therefore think that .CeafiaiiaOT* case can be 
taken as a binding ruling that Order II Rule 2 applies e\en though the causes 
of action are different in regard to the two mortgages It seems to me that the 
cause of action can onlj he considered to I o the same if the prior mortgage 
became merged in the later mortgage but the law is that a mortgage is not 
merged bj the taking of a new mortgage on the same property to cover tl e 
original debt and further advances (*« Halsburjs Laws of England Vol 21, 
p 326) I may also refer to Miillas Code of Civil Procedure 5tli edition 
p 333 and Ghosee law of mortgage 4th cilition p 694 in support of 
tl 0 doubt I fed as to the correctness of the view taken bj the two Su! ordinate 
Judges As the point is an important one and it i? not in the view I take, 
clearly covered bj the ruling in Ktshairamt case I submit I am justified in 
raalmg this reference m spite of what was said in Bhanaji \ DeDrito, 
I L R 80 Bom 22C 

My own opinion for tlic reasons already giv en is that the suit is not barred 
bj Order II Buie 2 but at the same time as tlie defendant is an ogriciiltunst, 
It 13 doubtful wliethcr (m view of the special previsions of section 18 of tlie 
Dckkban Agriculturists Belief Act under which an account between the parties 
Ins to be tal en/ion the eo nmoicemeiit of the trateacfiont between them) tliere 
was not an implied oUigation on Dl ondo and Sadashiv to have joined m one 
bUit against the defendant in respect of the two mortgages as is allowed by 
Order II Buie 2 and vvliether as thej have not done so the present suit is not 
barred This also is a point of law on which I feel a reasonable doubt and 
which I would venture to refer for tl e decnion of the High Court should they 
agree with my ojinion on the other point I am inclined to tlnnl it should be 
answered m the nffinnative i c that the suit is barre 1 

B V Desai {amicus cw la) foi the appellant (plaint- 
iff) — The guestion is whether Orclei II, Rule 2 of the 
Civil Pioceclmc Code is a bai to the piescnt smt It 
refeis to raoie lelicfs than one in losptct of the same 
cause of action If theic arc different causes of action, 
then the Rule docs not apply Heie theie aie two 
sepaiatc mortgages, one of 1903 and the othei of 1908 
Befoie the moitgage of 1908 the plaintiff could have 
biought a suit on the moitgage of 1903 Therefoiein 
the present case it cannot bo said that there is only one 
cause of action in respect of the two moitgagcs and if 
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tlieie ‘ire two causes of action then, clearly tlio Rule is 
not a bai to the present suit 
In the case of Si i Gopal \ Pa tin Suijh^^^ then 
Loidships of the Pm j Connell left open the question 
in connection with section 4-i of the Code of 1S82 The 
cases uhich appaientlj lav down that section 43 is i 
bar aie cases undei a moitgage and then Loidships of 
thePiii^ Council in deciding uliethei section 43 is a 
bar haie not inteipicted the section by itself hut liaic 
lead it along with section So of the Tiansfei of Piopeity 
Act Tint section lequnes that all persons intoiested 
in the moitgage should be paities to the suit The 
luling in Keslmi i (tm \ Banchhod'^^ is to the same 
effect In that case uhat wis moitgaged a second time 
wis the sinplus of tlie pieiions debt and tJie flist 
moitgigo WIS cleailj mentioned in the second All 
the cases prioi to IJOS ha\e lost then binding viithoiity 
because section So of tlic Ti ui<»fci of Piopciti Act 
winch WIS ipplitililo to such ti msictioii'. Ins been 
lepealed itid It is le on icte I in Oi loi W\IV Rule 1 
of the Ci\il Pioeeluu Code of lOOS with the addition 
of ail explanation u Inch distingiuaUcs all the proiious 
CISC'S The Chilian ition cleailj shoud that ni a suit 
i puisne moitgige'' the piioi moUgagee need not 
b'' joined riieiofoiu section bo of the Ti insfti of 
Proiipiti Act b mg no iongei i bu to a 6iut lil l the 
pit. ent section 13 of the old Cole cm lUo hi no longer 
a bai riiL, decision in Gob til P> hal \ lit iJiai 
Chatan^'’ slious tint i p ison holding stmil inoit 
gigcs can bung a suit on i piioi iniitgige uithout 
joining the claims on 1 1 n moitgig«.s 

V V" Bh'i H anil (ti (o nicu^ cm for tht itspond 
cut (defendant) — Ilic piosent suit is clcarh b^rrelb^ 

) n \ll 4 <1 nt , 4-u r)(10io)3eB n nc 

’ (I io)3sc I n 
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1914 Oidei II, Rule 2 ooiiesiionding ■with section 43 of the 
Dno\Do~ Code of 1882 Heie the same peison holds diffoient 
Famchwira moitgages on one and the same projieifcy. He may 
Biiikaji bung a suit on a subsequent moitgage and maj’ sell 
the pi opoity in execution of his deciee with the lesnlt 
that the propel ty may fetch less than its actual ^alue 
because theie is a subsisting piioi moitgage The 
object of section 85 of tlie Transfei of Piopeity Act T\as 
to piotect the inteiosts of puichasois Saif 

Naiaui Banet)ec v Knsxim Kiiman In 

Gohind Pex shad \ Hariha) Charan^'^ it \\ as held that 
such a suit can lie but it was held at the same time 
that the plaintiff cannot ask foi a deciee subject to the 
subsequent moitgage, meaning theiebj that if ho 
bungs a suit on the otliei moitgage, the suit •^^ould bo 
bailed 

The decision in Nattu Ki ishnama Cha) lai y , 
Annangaxa also shows that if n moitgageo 

omits to mention his second mortgage, ho cannot nftei- 
^aids sue on his second moitgage. 

Desai in iepl\ — The rnling in Natlm IZii’ihnama 
Chatia) \ Annanyaia Chaiiai^'^ ■v\a3 aiincdatbofoie 
section 85 of the Tiansfci of Piopeity Act -^as lepealed 
and incoipoiated in tlie explanation to Rule 1, Older 
XXXIV of the CiMl Piocedurc Code MoieoAei, in 
the present case the piopeity is not oideied to be 
sold but the decictal amount is made payable by 
instalments 

The case of Payana Pcena Saminathan a Pana 
Lana PaJaniappa'-*'^ gi>es the meaning of the Moids 
“causes of action” Section 34 of tlie Cejlon Ciail 
Pioccduie Code is the same as Oidei II, Rule 2 of (lie 
Indian Cnil Piocediue Code of 1908 We submit that 
the piescnt suit is not bailed bj Oidei II, Rule 2 

<0 (1910) 37 Cal 5R9 (ioq?) 30 Sla.l 353 

n (1910) 38 Cal 60, [1914] A C f.18 
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Beazman J — This IS i Reftience by the Distiict 
Judge of Pooiii undei section ol of the Del khan Agii 
cultuiists Relief Act The piincipal question lefeiied 
tons init m the simplest language is wlietliei a moit 
gagee having two nioi tgages of different dates upon the 
same piopcity maj sue mion the moitgage of latei date 
fiist and liaaing had the piopcity sold \Mthout lefei- 
ence to the piioi moitgage can theicaftei Ining a 
sepaiate suit on the pnoi moitgage We think that 
he cannot do so In oiu oi>imon the question is not to 
be answeicd undei Oidei II Rule 2 Tlie causes of 
action coitainly aie distinct It couUl liaully be 
soiiously contended we tUiuk that in such cncum 
stances if the moitgagco allowed the piioi moitgage to 
bo time buiod he could not one upon the puisne inoit 
gage oiaguu tint b\ doing so ho could it\i\othc 
piioi moitgage ^hicli h ul become tnnebuicd Thus 
itisclevi that tlit ciu-. •» ot iction aie n >t the sime 
The aiiswci then \mII hi\e to be nought I>\ utcitnco 
we think to the gem i d pimciplcs of the 1 i\v of moit 
gage and fiiduatn The inlcis tint wlioietheio 
no so\cid moitgigo«> upon the sime piopcity any 
moitgigoc suing upon Jus moitgage must mal e all the 
otlici moitgigces as well as the moitgigoi paities to 
the suit lo this lulc thcie aic cxcojitious Until the 
altoiation of section Si of the Ti iii'^fii of Piopprt\ A.ct 
b\ Ordei \\\IV Rule 1 thcConits ipp ii to hue 
put iAti> stiict intcipietition upon the wouls of old 
section S') of tliL Ti iii'ifn of Pioptitj Vet But thcio 
cm bo no doubt th it under the gciiti il liw of moitgigc 
IS adnimistcied in Lngl md a puisne moitgi^ci might 
sue his inoitgigoi if he cliose to do so foi foi do nre 
and silc without miking 1 piioi moitgigtt iput\ to 
the suit uul the icsult of suth i suit bLtWLtn a pm-^nc 
luoitgigLc md his mortgigoi would be to hue tlu 
piopcitN ssold isit issiul subject to the pi lor mortgi^t 
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lou Older II, Rule 2 ooiie&ponding with section 13 of the 

Dhondo Code of 1882 Heie the same iieison holds diffeicnt 

liAHciti^MRA inoitgages on one and the same propeity He may 
Bitii hung a suit on a subsequent moitgage and may sell 
the piopeitj’ in e-s.ecution of his deciee with the lesnlt 
that the piojieity^ may fetch less than its actual value 
because theje is a subsisting inioi mmtgage Tlie 
ob 3 ect of section 85 of the Transfei of Piopeity Act was 
to piotcct the inteicsts of puichaseis Hai i 

2^araxn Bmurjee \ Kiisiim Kiimavi Dasi'‘^\ In 
Gob md Pei shad \ Harihaj it was held that 

such a suit can he but it was held at the same time- 
that the plaintiff cannot aslc foi a deciee subject to the 
subsequent moitgage, meaning theieby that if he 
bnngs a suit on the otliei moitgage, the suit would be 
bailed 

The decision in Naifu Kiishnania Chanar v,. 
Annan(jara Chanat^'* also shows that if a moitgagee 
omits to mention his second moitgage, he cannot aftoi- 
W'aids sue on his second moitgage 

Dcsai m leplj —The luling in l^athxi Kushnama 
Chax icii 1 Annangata Chanca'^'' was aiiiiedatbcfoie 
section 85 of the Tiansfci of Piopoity Act was lepealed 
and incoipoiated in the explanation to Rule 1, Older 
XXXIV of the CimI Procedure Code Moicoiei, in 
the present case the property is not oideied to be 
sold but the decietal amount is made payable by 
instalments 

The case of Payana Peena Samoxathan a Pana 
Laxia Palaxixappa''*'^ gnes tbe meaning of the wouls 
“causes ol action” Section 34 of the Ceylon CimI 
Piocediiie Code is the same as Oidoi II, Rule 2 of the 
Indian CimI Piocednie Code of 1908 We submit that 
the present suit is not baricd by Older II, Rule 2 

0) (1910)37Ca! PK1907) 30 3Ia.l 353 

(1910) 38 Cal 60. [1914] A C CIS 
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Beuian, J — This IS 1 Refeiencc by tho Distiict 
Judge of Poon'i undei section o4 of the DelJJian Agii- 
cultuiists Relief Act The pxincipal question lefeiied 
tons put in the simplest 1 ingnige is ^Iiethei i moit- 
gagee having two mortgages of dilfeicnt dates upon the 
sime piopeity maj sue upon the moitgage of litei date 
fiist and liaMug had the piopeity sold without lefci 
cnee to the piioi moitgage can tUeieaftei hung a 
sepaiate suit on the piioi moitgage We thinhtlnt 
lie cannot do so In oui opinion the question is not to 
be ansi\eied undci Oidei II, Rule 2 The causes of 
action ceitainlj are distinct It coiihl Inidly bo 
seiiously contended we thiuK tint in such circum 
stances if the raoi tgagee lUoued tho piioi moitgage to 
be time bured he could not sue upon the pui-r^ne raoit 
gage, 01 agun tint b\ doing so he toulil ii\i%ethc 
piioi moitgage T\hieh had become time bailed Thus 
itisdou that tin cius ^ ot iction no not the sime 
The ins\\ci tlion 'mU h i\c to be soUpl^t bN leleieuco 
^^o think to the gemiil piuiciples of tlie law f)f moit 
gigc and /i’s /luluata Tho lulc is that whcietheio 
aie scNciil moifgiges upon the sime piopeity any 
moitgagoe suing upon Ins moitgage must mal o all the 
othei moitgigeos as well as the nioitgigor piities to 
the suit To this lule theie ue c\cej)tions Until the 
alteiatioii of section ba ol the Tniisfii of Piopiite Vet 
b% Ordci \X\IV Rule 1 theCouitsapp u to hi\e 
put aMi\ htiict lutcrpiet ition upon tho wouls of old 
section S I of tin Ti uisfei of Piopeity Vet But thcic 
cm be no doubt th it undei the genei d I iw of inoitgige 
as ulimmsteied in Eiiglind i puisne iiiortgigii might 
sue his moitgigoi if he cliost todosi foi f >i <.Io are 
nudsik without nnl mg i i>uoi moitgigit ipiite to 
the suit md the itsult of such i suit between a iiuivni 
inoitgigco uid his moitgigoi would be to 1 m\c thi 
pi Opel sold asitissiul subject to the piior mortgige 
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Accuiatoly stated in all cases of that kind what is leally 
sold IS not the piopeity at all hut the right to redeem 
the piioi moitgage upon it 

Similaily when a puisne moitgagcc sues themoit- 
gagoi and joins a piioi moitgagee, the effect of the suit 
between the puisne moitgagee and the mortgagor is 
exactly the same as though the piioi moitgagee had 
not been a paity to it, assuming (1) that the mortgagee 
has insisted upon his lights , (2) that neithei the puisne 
moitgagee noi the inoitgago^ has ledeemed him in 
the suit Then the lesiilt would be that the piopeity 
would be sold subject to that piioi moitgage as between 
the puisne mortgagee and tlie moitgagoi In other 
woids again, what would be sold would not bo the 
piopeity but the light to ledeem the piioi moitgagee 
It is equally cloai, we think, that in a suit so fiamed if 
the piioi mortgagee did not choose to asscit Ins rights, 
although a paity to the suit, the icsult would be that 
the piopcrty would he sold fiee of tliat mortgage, and 
that the piioi moitgagee would be disentitled to asseit 
any lights he might otheiwise haAO hadundei hispiioi 
moitgage against a puichasci at anj such sale That 
lule depends upon tlie piinciple of This 

is > 01 ^ cleaily ai>p uent from the dicta of then Loid- 
ships of the Pii’vj Council in Sri Gopal a Pnthi 
Stngh^'^ 

In oui opinion, piccisely the same icsult is woiked 
out where the pni&nc moitgigee suing on his puisne 
moitgage is himself a piioi mortgagee By no stietch 
of fictional foims oi fictional ideas can it be said, wo 
think, that in such ciicuiustanccs he is not a party to 
the suit He is just as much a paitj as though he had 
been impleaded by a puisne moitgagee othei than 
himself So that wlieie a moitgagee holds two moit- 
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gages of cUtleient dates upon the same i)iopertj, and 
sues upon the latei moitgage, he must he deemed to be 
a paitj to the suit in a position to asseit anj rights he 
might ha\e undei liis piioi moitgage Thcie might be 
no objection in such ciicnmstances to Ins leserMng 
those lights, as though he and the piioi moitgagee 
■weie dilEeient peisons and so have the piopeitj put to 
sale subject to the piioi inoitgagc But if he makes no 
mention of his lights as pnoi mortgagee, then he is in 
the same position we concei\e as a piioi moitgagee 
would be if being duly impleaded he did not attempt 
to asseit lus lights In such cases the decision in Srt 
Go 2 )alv Pnfhi is conol\\si\e establishing that 

such a puoi moitgagee would bo piecluded fiom bung- 
ing anothci suit upon bib piioi moitgage igaiust the 
puiclnsci at the sale that is to sxy the mattei would 
be ^itdicafa against the piioi moitgagot 

This being oui mow it follow^ that must answei 
the question asl ed us bj the loimoil Dibtiict Judge in 
the negatuo He Ins itfeucd to iis i bubsuh nj quts 
tion undci the special piovisionsof bcction H (6) of tho 
DeLkliau Agiicultuiists Relief Act upon which I 
bclicso my biothei Hayu iid will cvpiosb oiii opinion 
though in the mcw we take it is not essential to tlie 
decision of the suit upon which the fiibt question In** 
been ic foiled to us 

We wish to expicss oui th ml b to the k untd gentle- 
men who ifToidcd us much assistance is aniici cm ui 
during the aigumeiit 

HAiwvno J —I tntiielj concni with legaitl to 
the fust question tint piioi and subscqiunt mortgigcb 
in fa\oui of one luoitgigee cannot be eomulered one 
cause of action so is to bii ''Cpii itc suits under Onler 
II, Rule 2 Thej must, in inj opinion onlinanh 
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constitute two clifFeront causes of action, as causes of 
action aie said to compiise all facts matciial to piove 
the paiticiilai suits, and, cleaily in the case of sepai ate 
inoitgages there w ould be diffeiont facts which would 
Imetobe pio\edto establish the separate suits So 
that tlieie could be no bai to sepaiato siuts iindei 
Oidei II, Rule 2 

I also concm with jegaid to the fiiithei qne‘ition 
which theieon aiises that the inioi moitgage must be 
consideied as necessaiilj bi ought in b^ way of defence 
in a suit on the subsequent jnoitgago in f uoiii of the 
same nioitgagee undci Oidci X\XIV, Rule 1 and tint 
fiiluio to plcid the piioi inoitgage in the suit on the 
subsequent moitgigc would giie use to i judicata 
undei sGccton 11 , Explanation IV, of the Civil Ptocoduio 
Code The scioial decisions quoted bofoie us in siippoit 
ot this pioposition, nanul>, Do; nsnnu \ Vent atase<^ha- 
, Kc‘^han(ini\ Ifanchhod'-"' , 'inii Han Nciia- 
%n Banojec x Kusum Kuman all inoceeded 

on the assumption that inioi moitgageesweiein all cases 
nccessaiy defendants in suits biought b> suhseqiiont 
11101 tgigtes undci section S> of the Tiausfei ofPiopcity 
Act But it has since been made clcai that tlie> aie 
not ncccssu^ defendants and that it is a mattci of the 
choice of the subsequent moitgagees bv the Explma 
tjon to Oidci XXXIV, Ridel of the Cnil Piocediiie 
Cade So the fatitioi qtu.stiOii which 
be thus stated whcthei the piioi moitgigeo cm 
pi icticalh be left out of tlie suit bj the subsequent 
inoitgageo x\hcic the two inoitgages aie xcstcdin the 
same moitgagec, so as to i\oid tlie pcnalt\ ot 7 
co/n which would otliciwisc lesult undei the decision 
of thcPll^J Council iu>S/t Gopal \ PritJn 
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The mattei is m mj opinion not fiec fiom clifficulty, 1J14 
but -iftei considention it docs not’seem to me piactic Dno\no 
able to hold the piioi moitgigce in suoh n case not to 
be apait\ avhen lie is himself nctuallj lepiescnted in bhikaji 
the case avith full hnowledgc of the piioi moitgage as 
subseq^uent inoitgagee Noi a\ould theie be any 
piejucbce to him in so holding because he '\\onldbe 
able if he so desiied to keep his puoi moitgage all^e 
bj lequiiing that the sale of the piopeity should be 
subject to the piioi moitgage oi in the alte^natl^e he 
might allow the sile fiee of the puor moitgage and 
leco^ei the unouut due on the piioi moitgage oat of 
the pioceods of the sale on the subsequent moitgage 
This IS cleai fioin the pioMsions of Rules 12 and 13 of 
Oidei XWIV On the othci hand it the piioi moit 
gagee -neie held in sucli a case not to be a puts and 
not bound to disclose hi^ puoi moU^igc thongli him 
self tlie subsequent moitgtgec the lulmg ^\ould in 
mj opinion open tli dxi to t« iml in the 

subsequent do iling'' ^^lth tlu pioj) it\ lud uouUlteiid 
to defeat the geneiil poIic> of fiiiiil> settling all 
questions iegaulin„ moitgigcd piopeit} in one smt 
and of limiting litigition undciljing the \aiioUb 
pioMsious of the Tiaiisfoi of Piopeitj Act and the 
CimI Pioccduio Code 

■\Vith legaid to the snbsidiai^ question ^hethei in 
•iTiA (risc'iVit-XAiOTTiamig’ige imWbtj stibsT-qm-Til 
g ige must not be held to be one c lusc of letion m mcu 
of the specnl pioMsioiis of sections 12 iiid lo of the 
Dill hail Agucultuiists Rclitf Act it is not stiictlv 
nocc su\ luaieu of oui ilccision on tin puceding 
questions to come to anj di finite dicision nor dots it 
ajipcai to mo tint the iiiitcmls 1) foic u-n uc suilniLUt 
to cniblc us to iiii\t it siith i dicisim It \mU b 
sufiicunt theicfou imicU to indic lU thit u would 
dtpcml on the question of fict is ininted out in the 
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decisions in Mahadu v Hajcii and Gopal Pm U" 
shotam v Yaslnvantrav^^'* -wlietliei tlie t^omoitgages 
can be said to be independent tiansaction oi transactions 
“ out of winch the smt has arisen ’’ within the meaning 
of section 13 of the DcLkhan Agricnltuiists’ Relief Act 
If it had been found as a mattei of fact that the trans- 
actions wcie transactions “ out of which the suit has 
aiisen”, then tliey would liaae constituted the same 
cause of action, and the subsequent suit would h ive 
been bailed undei Oidei 11, Rule 2, by leason of the 
special piovisions of section IS of the Dekklum Agii 
cultuiists’ Relief Act 

So that the icpl> to the questions put to ns must, in 
my opinion, be that the subsequent suit on the piioi 
moitgage was baried bj icason of the clociee in the 
previous suit on the subsequent moitgage as 
cata undei section 11, Explanation IV, of the Civil 
Proceduie Code, and that in any case, if the two moit- 
gages had been found as a mattei of fact to Jia\e been 
ti-xnsactions ‘ out of whicli the suit has arisen the 
subsequent suit on the piior moitgage would ha\o 
fuithei been bailed in mow of the pieMous suit on the 
subsequent moitgage by the piovibion of Oidei II, 
Rule 2, and the special piovisions of section 13 of the 
Dcklvlnn Agi icultuiists’ Relief Act 

Oide) accotdmghj 
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De/ore Sllr Justice Beainan an 1 2fi Justice Hayi aul] 

PtJRLSHOTTAlI D4.JI 'MiNDLlK (original DrPE'fDiVT) Appellant, v 
PANDURANG CHINTAMAN* BI^^ALKAU (obiOinal Phintipp) 
Respondent ® 

Specific Relief Act (10/1877) sectinn SQ—Indian EmlfAce Act (I of 1872) 
section S2 — Cml Procedure Code (Act V of 1903) section 100 Order I-T 
Rule e-^SuitWset nsitUa sale deed — Sjecijic allegations of coeieion made t>i 
the plaint — Allegations dishelieieil — Different kind of coercion htl I probthle 
on other ciicuinstances (inl doubts — Rinding not ".ecunduni iHegita et 
probata — error in procedure — (jiouiid f n setting aside what 
might othericise be a co«tf/us on of faet 

HaiotiS sued the defcndnot to set aside a sale deed on the ground of 
coercion of a partuuJjr Xind onder ^ec^ll>n 39 of Hio SpecsRc ReJief 
(1 of 1877) Roth the lo\7cr Gomte disbelic\e<l tlie alkoatiuna of coercion 
made in the pUmt but granted rehi-f to the pi imtiff on tlie grouo i tb it on a 
consideration of othei Liicumstaoccs the plaintiff iwiit Inve Ueii di-ccitfully 
decojeJ into going luietly and priviuly to tin, dcfinhiiti man lip (open 
sbed) aniT ther«. through fear of possille Molt-ncc nude to sign the docuinenl 

On second appeal b) the defendant 

Held icNCrsing the decree and dismissing the suit tint n«U'picnii of sjiio 
kind 01 otlirr umlciinc I rnereion was not 6albt.iUit to support the pli.i of 
coercion tli*- plea beiug not secundum allegata et probata 

Jdotee Call Opiidhiga \ Juggarnalh Gurg^l Cshenshu i Ur Singh s 
Shamachuiii Bhutlu^^l wilBali/i\ Qangalhart^l n-Eiralt<» 

Per ITayiraid J —AV here fniul or coercion are lUcgcl detnU I pirtiuulira 
must lo pneii in tlie pleadings and p-utit-N must be strictly ciiihiud to that 
state of facts 

Where particulars of locruon allegeil arc srholh lejoiU 1 and i-n knee 
di'lehexid and a 'agiii, and iliffirent kind of co ru in is hilJ t IiulK n 
prolnblo on other circiiiiistiiices and doubt' tlmt i' i '■'i' tintiil irr r in 
pnK.,.iliiro nsiilting in a lindmg not secunlum allrji t el {njliti an I not 
sustaiiial k in law 
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SECO^D appeal agaiQSt the decision of .T D Dikbhit, 
Distiict Judge of Tliana, confirming the dcciee of 
V S Keuiihai, Snhoidmate Judge of Mmbad 

The plaintifT sued foi a declaiation that a sale-deed 
passed 1)} him to the defendant ■\vas\oidfoi want of 
consideiation and that it was tahen fiom him undei 
coeicion by the defendant The plaint alleged that the 
defendant, witli the object of getting the plaintiffs 
signatnie to the sale-deed bj foicc, came Jo the 
plaintiff s house «it night on tlie 29th November 1908 and 
Mitli the assistance of six men foicibly earned avaj the 
phuiitiff to the defendants mamJap (open shed), 
scACielj be it him and made him put his signature to 
the document which was alieadj wiitten, that the 
plaintiff, tliciciiiioJi filed a complaint against the 
defendant befoie the Fuat Class Magistrate, Kaljan, 
on the 1st Deccnibei 190S, that the fn^^t Class Magistiate 
committed tlie case to the Sessions Coiiit at Tliana 
which acquitted the defendant, that tlie defendant also 
had filed a complaint against the plaintiff to the effect 
that the plaintiff had, on the 29th No\embci 1908, 
entered the defendant’s house at night foi committing 
a theft of the ‘-alc-dccd but the plaintiff was acquitted 
Iw the FiiNt Class Magistiate who heard both tlie 
complaints and tint the pi untiff s signatuio to the sale- 
deed lining thus heen taken 1)3 foice and the plaintiff 


Per Beaman J — A phintilt wlio comes to Court illeging fi \ud or coercion 
111 rc‘!pect of iihich the law requires him to give puticutars and he being 
i1isbelie\cd upon cverj material one of them cinnot be gneii relief 

When 1 finihiig is absohiteU unsupported by my cnclcnce at all that is a 
ouiid for netting iside wlnt might otheniiM: be a conclu«ion of fact 

When the Court has found a case requiied to be made bj the iihintiff not 
pro\ed and lias found another case unsupported m its most essential ] omt ly 
any CMdcnce W 'll! proved and so substituted the latter for the former tl ere 
IS 1 sulstaiitnl error in procedure imler section 100 of the Cm) Procedure 
Code (Act 3 of 1908) 
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not having got any cousideiation for it, the document 
■^vas null auci a oid against him Hence tlie suit 

The defendant aiisweied inter aha that the pLiintiir 
Yoluntaidj passed the sale^leed in defendant's fa\oui 
fox Rs 995, that out of the said sum the plaintiff was 
paid b\ the defendant Rt* 400 hy Wciy of eainest money, 
that on the 20th Septembei 1908 the plaintiff was paid 
Es 500 more and he executed the sale-deed, that 
the tilaintiff with the object of swallowing the amount 
of Rs 900 paid to him b> the defendant, once enteied 
the defendant’s house at night and stole awaj the sale- 
deed, othei papers and ai tides, that the defendant, 
tlieiofoie, piosecuted the plaintiQ: btloie the Tiist Class 
Mngistiate who acquitted him that the defendant was 
also piosecuted by the plaintiff wlio was, how’ever, 
acquitted bj the Sessions Couit at Thana, timt aftoi the 
piosecutions had ended, the «!ale-deed w is piesented bj 
the defendant to the Di'^tuct toi legistiution 

and it was. duly legisteied, tliat the defendant ]iad 
alieady paid Rs 900 to the plaintiff foi the sale-deed 
and he was leady and willing to pay the balance of 
Rs 95 and that the plaintiff’s suit w.is lalse and should 
be dismissed 

Tlie Suboidinate Judge found that the plaintiff’s 
signatuic to the sale-deed, Bxliibit 12, was taken by the 
defendant by foice and violence, that it was not 
pioxed by the defendant that the plaintiff p is'^ed the 
deed in suit foi con‘^idciation and voliintaiilr <mtt th u 
the plaintiff was entitled to ha^o tlie sile-doed can- 
celled The follow’ing decietal oidei was, thciefoiv, 
passed — 

I, tl ircfort ndjuilgc tint Oxlul it 12 imnti mil in llw. | hint is \ 1 1 i in i , nl r 
t( (d It tlilaoml tiji «ii(I CtinuHtil tlw M^Tnifun. of (Ii/ntilT itj t a Iwnnir 
Km txkeii li\ ilefmluit iiinl r coercion ind no moiai Ja'iii? Km I 
tlicrtiiinlir fo phmtitT 
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SECO^T> appeal against tlio decision of J D. Diksliit, 
Distiict Tiidgc of TJiana, confirming the deciee of 
V S Neiiuhai, Saboidinate Jiulgo of Mnibad 

The plaintiff sued foi a declaiatioii that a sale-deed 
passed by him to the defendant T\as\oidfoi want of 
consuleiation and tliat it was taken fioin him nndei 
coeicion bj the defendant Tlic plaint alleged that the 
defendant, Tilth the object of getting the plaintiff’s 
signatiiie to the sale-deed by foice, came Jo the 
plaintiff s hon&e at niglit on the 2Dth Novemhoi 1908 and 
With the assistance of si\ men foicibly earned nTTnj the 
plaintiff to tJic defendant’s mamlap {open shod), 
seTCielj bolt him ind m ide liim put his signature to 
the document winch was alieady wiitten, that the 
plaintiff, theicnpoii, filed a complaint ag'iinst tlie 
defendant befoic the Fust Class Magistrate, Kalyan, 
on tljc 1st Dccembei 1908, that tlie fust Class Magistiate 
committed the case to the Sessions Couit at Tliana 
which acquitted the defendant, that the defendant also 
had tiled a complaint against the plaintiff to the effect 
that the iilaintiff liad, on the 29th Not ember 1908, 
entered the defendant’s house at night foi committing 
a theft of the sale-deed but the pi untiff was acquitted 
bj the rii-.t Class Magisti ito ttIio heaid both the 
complaints and tint the plaintiff s signatuio to the "ile- 
deed liaMiig thus been t ikcn b> foice and the plaintiff 


Per Beaman J — A phintilt who comes to Court alleging fraud or coercion 
III respect of wltieli the law requires him to give particulars and he being 
disbelicied upon every matenil one of them cannot be given relief 

TMicn a finding is absolutely unsupported by any evidence at all tint is a 
gro ind foi Bcttuig aside what might otliciwise be a conclusion of fact 

WJien the Court has found a case reqiiued to be made by the pkmti/f not 
proved and has found another case unsupported in its most essential point by 
anj evidence at all proved and so sultetitutcd tlie latter for the former tliere 
H a substintial error in procedure under section 100 of the Civil Proced ire 
Code (Act \ of 1908) 
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not liaMug got any consuloidtion foi it, the clocnraeiit 
was null and ^ oid against him Hence the suit 

The defendant ans\^cicd info (iho- that the plaiutiil 
■\oluiitaiily pas'jod the sale-deed in defendant’s fa^oui 
foi Es 995, that out of the siid sum the plaintiff was 
paid by the defendant Rs 100 bv ot eainest money, 
that on the 20th Septembei lOOS the plaintiff was paid 
Rh 500 moie and he e\ecuted the sale deed, that 
the plaintiff with the object of swallowing the amount 
of Rs 900 paid to liiiii b\ the defendant, once eiiteied 
the defendant’s house at night and stole away the sale- 
deed, othei papers and at tit lea, that the defendant, 
therefoie, piosecuted the plaintiff befoie tiie Fubt Class 
Magistrate who acquitted liiin, that the defendant was 
also piosecuted by the pi iintiff who was, howe^el, 
acquitted bj the Sessions Couit at Tli.in i, tint aftei the 
piosecutions had ended the s de dei <l w is piesented by 
tho defeiiduit to the Distuct Ktgisti u foi legistiation 
and It was dulj icgisteied, tint tlio defendant had 
ahead} paid Rs 900 to tin plaintiff foi tlie sale-deed 
and ho was load} and willing to pi} the balance of 
Rs 95 and that the pi iintiffa suit w.ib t.ilse and should 
be dismissed 
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Tho Suboulinato Judge found that tho plaintiff’s 
sigiiatuio to the sale-deed, Exhibit 12, was taken by the 
delcndaiit by ioico and violence, that it ivas not 
pio\ed by the defendant that the plaintiff passed the 
deed in suit foi considciation and \oluntaiil} aud that 
the plaintiff was entitled to lia\c the sale-deed can- 
celled Tlie following decictal oidei was, thciefoie, 
pis«;cd — 

I tierefire adjiuipcc tint I 'tliilit 12 inenlnnij in the phinf u \o»l an 1 onler 
It tu le <1 lucre 1 up an 1 canctlkl the sijtn^ture of j liiiitiff upon it Imin™ 
Ixxn tnteii Ij Jeftiihiit uinhr cociiioii nml no inont^ haMiig l>c<.n pair! 
llicruii Icr to pliiutifC 
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I further order tint dcfendint do pij all costs of plaintiff and tint a copy 
of the decree of the Court I e pent to the officer m whose office the document 
Exhibit 12 Ins been registered 

In Ills judgment tlie Suboidinate Judge lemailced . — 

Tlie circumstances refcired to nbosc point to the conclii«icn tint pliintiff 
must have put liis pi^ature on Exlul it 12 under coercion That some sort of 
violence was used ngsinst plamtiff IS apparent from the evidence of the Bub 
Assistant Surgeon (Exhibit C4) examined in this case Ihaienlread} stated 
tliat plaintiff has gi\en an exaggerated account of the nolenco done to him 
and has failed to prose it Tl«. deposition of Lxlnl it C4 howcaor proacsthat 
some Molence w as used against 1 laintift and It imght haae been that plaintiff 
affixed his sign litre cut of fear of further Molence No stronger proof of 
tlie Moicnee can be expccteil in tins case Tlic cncumstanccs warranted above 
prove that plauitifT must Imo made Ins signatnic to Exiiiht 12 under coercion 
and not lolunfanh and (hat n<» monej was pud to ph/nt/ff defendaot 
Plaintiff 18 therefore cntillcd to have the deed (Exhibit 12)«ct n«ide Plaintiff 
las Iroiight the present suit under recnon 39 of the Specific Pehef Act for 
1 nving rxliibit 12 adjudged aoid Difcndant s pleader takes oljccfion to tie 
inaintamal ilitj of the suit under section 39 of the Specific Pehef Act * ® « 
Defendant s pleader urges that plaintiff has admitted id liia deposition before tlio 
Court that he has parted with ownership in the plaint piopcrtj infaaourof 
liH purchasers and that no propertj is left with Imn at present Tlie learned 
jileadcr citca I L R 13 Madras 349 in support of his contentions and urges 
that jluntiff 1 asaiig no interest in the propertj mentioned in eshilit 12 has no 
reis naUc aj prehension t1 at mch instrument if left outstanding inaj can'C 
I im SMioiis iiijiin I howixer think (hat pi untiff has a right to Inng the 
j rc«cnf suit He ha nodiidt tiaiisfenxd his pn j ertj in fa\ our of strangers 
lie lioweaer sajs (hat ht has p i«std sale deeds m fa\ i iir of his fatlicr in law, 
not for aiij ii Dsidcmtion rccci'cd 1 j him hut siinplj to force out Pslnl it 12 
into pul licitj ns hi I ad sospetUd that defendant has got it w rittcii in liia name 
It cniinit thcrifcn ) c said that pdaintiff has no interest iii tlic proj ertj left 
Jhv fflt.WN ! /? f ei eemc that jJaioJjff bx" s/Jd i-o 

bun fir coniii! ntxn Tlicn again plaintiff 1 as si Id parts of the j ro|KTtj to 
ihffirciit j er«oi s aid these pert^ons ore hkelj to sue him if difeiidanf dis 
jiossesscs them «ii tlistrcngth of IxhilitlS Plaintiff tlim has rcasonal lo 
apprihcii'ion that I slid It 12 if left cHit*tandiiig would cause senoiis li's to 
him Ills cn«c IS goacnital 1} the rulitg roiKirfed in I I R 2313<inba\ 375 
m which the Madras niliiig cjuotoil 1 a dcfindmi a learned jl.pder is referred to 
and not quite approved of I j thtir I mMups 

On appeal by tbc tlefcndant tlio Distiict Judge found 
(hat the plaintiff uas eiititlod to the lolief b}’ can- 
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cellation of Exhibit 12 ami that the plaintilf vpas 
sntitled to maintain the suit having regaid to the fact 
that he had no subsisting interest in the piopeity at 
the time of the institution of the smt. On the said find- 
ings the deciee v:as confirmed. The Distiiot Judge 
observed : — 

The learned Sjb Tud^e lias entered into a thorough going and piinataking 
nqmrj ami carefully con'ndered all llic evidence and the arguments, adduced in 
he ca<i3 , and I aee no reason to differ from tlio conclusioiw to winch he liae 
ome It was argued that the Sub Judge made for the pluntiff i case which 
le had not set up I do not see much force in the argument Jto doul t tlie 
tacts may ha\e been a little e\aggented or the plaintiff miy not haae been 
able to substantiate all the allegations made ha turn foi rea'ions which it is not 
possilla to esplam hut all the facts anti circumstances point to but one 
BODclusion that the plaintiffs signature ou the sale deed must ime been 
obta ned by force and against his 'viU The defend int Im Icen proved to ho 
a bullj and he at oiio time lud actudb attempted to attack Ins adopted fathei 
Since his father e death he has ntaily disp< soJ of all Ins pio[ erty and reduced 
himself to penury and is now seeking t > go I einn I the solemn dociimciit winch 
ho and his fatlier executed in phiutifle favour Ij trying to sit iiji an oral 
agreement in cl rogation of the an I fabiicaling on tlm atioii^tli of siicli 
an unfoiin led agreement a document hi e Exlnbit 1 2 

The clefcnJaixt piefciiecl a second appeal 

B, G. /iT/icr foi the appellant (defendant) — The 
plaintiff sued to li.ivo tlie sale-deed in suit sot aside 
on the gionnd that it tvas obtained fiom lum by the 
use of Molence and in Jiis x>leadings be ga^e all the 
m.iteiial iiaiticulais of the violence used Tlio lower 
Couits eiitiiely disbelieved the plaintiff’s cMdence and 
found that violence could not have been exeiciscd m 
the maiinci alleged by the plaintiff and yet they deci ecd 
bis claim ou the gionnd that the circumstances of the 
case made it piobable that violence innstlia\e lieen used, 
if not in tlie inauuei alleged, in some otlier unknown 
manner. Tliis is a substantial eiior in pioccduiv. 

Older VI, Rule 4 of the Civil Procedure Code makes 
it incumbent on the plaintiff to give paiticulars in ca^es 
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■wlicie undue influence, fraud, «tc aie alleged When 
the plaintiff gnes such paiticulais he should not be 
allowed to make out and to succeed on a different and 
new case not laised in the pleadings If the Coint 
makes out foi a paitj a case not set uj) bj him and not 
■gallanted by the evidence, the High Couit can, in such 
a case, even set aside a finding of fact Shu aljci’^ata ^ . 
Sangappa^^, Bam Gopal \ Shams1‘haton''^\ Mahomed 
Mira Bavntha} v Saviasi Vijaya Baghunadha Gopa- 
In Motce Lall Opiidhnja ^ Jiiggiu uath Ging^*'> 
the Pmy Council ha\e laid down tint ^\hen diiiess oi 
fiaud IS alleged the onns is on the plaintiff to piote his 
allegations !Meie possibility oi e^cn piobibihtj that 
theiemaj have been such an ongin of the tiansaction 
IS not sufficient foi setting aside an instiumont 

The issues legudingcoeicion \\eic niegulailj flamed 
and v,eiG unncccssaiily wide and \ague Besides, the 
onus of piOMng ^olanta^> execution of the sale-deed 
and consideiation for the same was wiongly thrown 
on the defendant Tins was a m itciial megulaiitj and 
it lesultcd in substantial injustice The lowei Coiuts 
mcielj infciicd cooicion becuise defendint failed to 
piose consideration and ■\oluntniy c\ctntion of the 
deed This is wrong IZalccjjei shad Tcioai f ee \ Bajah 
Sahih Perhlad 

The plaintiff could not maintain this suit under 
section 59 of the Specific Relief Act At the time of the 
suit he had no intcicst in the jnopcitj He liad alicadj 
con\eyod the whole of it to othcis Such suits aie 
allowed on the piinciplc of qma whcic thcie is 

no actual injury but onlj fcai of such injui^. Such 
apinehension must, liowe\ci, bo “lensonable” A 

0) (1901) 29 Dim 1 (1699; 23 Mn 1 .>27 

ri (1892)1 II 191 A 228 <« (1830) 0 W K P C 25 

P)086'»)12Mto I A 282 
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peison, who seeks, to set aside a deed lelating to inopei tj 
to which he has absolutely no title, cumiot be said to 
In^e “leasouable apprehension that such a deed if 
left outstandings may cause him seiious injniy 
Baneiji on Specific Relief, pp 601 and 607 

A covenant of title and indemnity by the tiansferoi 
to the transferees is not sufficient to cause ‘ reasonable 
apprehension xHiuna v Bern lyi/apjm \ 

Bamalafrshmamma^^ 

'The Gixse ot Koti abas^appaj/a v Chenvitappaija''^ is 
distinguishable The decision of every case must 
depend on its own cucumst inces and facts 

G S Bw for the lespondent (plaintiff) — Both the 
lowei Oouits have found as i f\ct thxt the sale deed in. 
suit IS obtained uiidoi ooeicion The coiiectness of 
tint finding cinnot be impeached in second appeal 
Tlioio ^^as no siiljstintul eiioi or defect in piocedure 
Both the lo^^ei Couits ha^e considered tlio CMdenco 
and decided that the document could not ]ia\e been 
passed ^ olnntaiilj The issues laiscd 1 x 016 quite plain 
Wh it has to be looked at is the substance of the plead- 
ings and not exeij minoi dotiil Himoomctnpei saurl 
Pandan ' Mussiunat Bahooee Mimiaj Kooniiet 
Am) ifoLall Diitt\ Sut nomoye Suiionnding 

ciicinmt inces aie valuable as exidence It has been 
held by the Pm X Council as well asb\ all the High 
Couits that except is pioMcled 111 section lOO of the Cn il 
Pioceduic Code an appeal will he to the High Couit onlv 
on a question of Hw ^[v^^ummat Dittqo Choudlnain 
\ Jnnahi) Sinqh Choudht Balhn'^hun \ Gound'^, 

i')(i8',7)a ^11 iss V(ihib)4 M 1 X i 1 nt I m 

n (IsOO) 13 u, 1 510 0) (ih^-) >4 cal ‘>1 

w (isasi .’1 n m 375 *■ (ls‘ia)L I I* 1 \ li‘ 
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Pandiiranfj v Anani^'^ and Bal Kishcn Jasoda 
Besides substantial justice lias to be done The 
medical evidence ni the case, the ti cmbling natiii e of the 
signatiue and the delay in i>iesentmg the document foi 
legistiation cleaily point to onlj one conclusion 

All the documents, namelj, the sale-deed and two 
other documents connected witli it, contain indeinmtj 
clauses The plaintiiT has “ leasonable nppiehcnsion ” 
that he maj be sued by tlie defendant foi the lotiiin of 
the puichase-monoy and also foi claimgcs foi soiling 
liim the pioperty alieady sold to othci peisons 
Fuither, theie IS the dangci of the ^cndccs suing the 
plaintiff foi the letinn of then puichasc-monej TJie 
luhng.in Jliiam ^ Beui has no ajiidication 

ThoBombaj High Couit has lield in Kof} aha^sappciya v 
Cheniw apx>aya^^'' that it is not absolntelj nccesvaiy foi 
the plaintiff to ha^c some inteiest in the piopeity so 
that he may be able to sue under section 39 of the 
Specific Relief Act The inling in /i/yoppo v Hama- 
lakshmamma^^^ was consideied thcie and disaiipio\ed 

Hayward, 7 — The plaintiff sued tlic defendant 
to «et aside a siU* dc^d on the giound of coeicion iindoi 
section 3') of the Specific Relief Act Tlie plaintiff 
st ited in the plunt tint he ws'. able to wiite Ins, 
signatuio, and th it the defendant \Mth the object of 
getting that signatnie bj loico cimc to liis house on the 
night of the 29th Novemboi 190S, rnd with the assist- 
ance of si\ men fotcilily cairied him awaj to the 
defendant’s matulap^ sf^veioly beat lam and made lam 
sign las name on the document The pl.anfitl ftafher 
alleged in las deposition tint on the night of 29th 
Noiemhei J90S ho Mas sitting in las Conrt-jaid afti r 

H) (nop 1 1I ni L n ^■>r »’/(ip«7)9 Ml JJ'* 

w (IRS''') 7 Mi 7fi (‘)(isns) JT Horn .57. 
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taking his suppei, wlien the defendant, who ^as helped 
bj fi^eothel men, at once came up to liim, ga\e him a 
blo^ , and a-^ked liim to sign a document show n him b^ 
defendant , tint, on his peisistmg in lefiisiiig to sign it, 
he \\as picked up bodily bj the defendant and las five 
comiades and tiken to tlie nianlax^ in fiont of the 
house of the defendant which Tvas neai bj, and^vas 
theie kicked and stiuck with blo^s &o.\eij se\eielj tint 
he neaily lost his consciousness , that liis wife, who had 
witnessed fiom inside hei liouse the assmlt committed 
on hei husbind, followed him when he was iemo\ed 
by the defendant and his tomiades, Cl jing foi help all 
the while . that the wife, who was pie\ented by the 
tliioitsof the defendant fiom entciing the mandap, 
finding hei husband being nieicilesslv kicked and stiuck 
with blows, ciicd out fiom the plico wheie «ihc was 
standing and adMsed Jum to »ign the document lathei 
than lose Ins lift on iccount of the tluasliing lit w is 
subjected to , that he thtieupou, put his sign ituie to the 
document 

The delciul Hit & allegation was that on the night in 
question the plaintiff cnteied lus house with the object 
of stealing this paiticulai document, and that whilst 
plaintiff was about to iiin away with a bundle contain- 
ing tins and otiici connected p.ipeis, he was aiiested 
w ith the help of the defendant’s compaiiioiis 

TJjc leaintd feiiboulinate Judge held that the pliin- 
hff’s stOi\ w IS not pi(j%cd and in **0 doing itm liked 
til It ‘hisstOM IS It !i Is, been nnloldtd m las depo-'ition 
and in the (kpositioii', of his witnc-^sts is mcitdible I, 
thciefoie, come to the conclusion th »t the i)liintills 
.dUg itions legudaig the Molence used tov\ uds han .uul 
hishwaig bun snbn,ctcd to si\ti«. hi aing at not 
pio\ td The f lets show th it tl pi ant iff was sulijci tul 
to .iny Moleiiee b\ the dcfemdint it wouUl not li i\t* been 
in the ininnti iksciibed the jilaamff and las 
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Pandiiranrj v Anani^^ and Bal JCishcn v Jasoda 
K^iai Besides substantial justice lias to bo done Tlie 
medical o\idence jn tlie case, the tiembliiig nitiiie of the 
signatuie and the delay in ijiesentiiig the document foi 
legistiation cleaily point to onl}' one conchuion 

All tlie documents, namely, the sale-deed and t^vo 
other documents connected with it, contain indemnity 
clauses The plaintiff has “ leasonablc appiehcnsion ” 
that he maj be sued by the defendant foi the iclurn of 
the pui chase-money and also foi damages foi selling 
him the propeitj’ aheady sold to othci persons 
rmtliei, tlieio IS the dangci of the vendees suing the 
plaintiff foi the letinn of then puichasc-monej Tlie 
iuhng,in Jhunn \ Beni lias no nj^phcation 

ThcBombaj High Couit has held in KoU (ihassci]}iK(ya v 
Chonvirappaya''^'^ that it is not ahsnlutelj neccssai^j foi 
the plaintiff to have some iiiteiest m the piojioitj so 
that lie may be able to sue undei section 89 of tiie 
Specific Relief Act TJie niling in Jyj/oppa v Hama- 
lakshmamma^^^ nas considoied theio and disappiovcd 

Hayuard J — The plaintiff sued the defendant 
to "Ct i>ide a sile do^d o i the giound of coeicion undci 
S‘'ction 39 of the Specific Relief Act Tlie plaintiff 
st ited in the pi iiut that he vva'> able to AMite lus^ 
sigiiatiiic, and tint the ilefendant nith the o}>|ect of 
getting that signitiiie bj. foicc cimc to his house on the 
night of the 29th Novcmbei 190S, rnd with the assist- 
ance of si\ men foiciblv cairicd him auay to the 
defend int’s mnndap, seveiolj beat him and made Iiim 
sign lus name on the dociimoiit Tlie jilunlilf fiiithci 
alleged m Ins deposition tint on the night of 29th 
XoAemhoi 190S he v\ is sitting in lus Couit-vaid aftti 

0) (lOOV) "i n Ml I R “.f ’»(1K'57)0 \ll 41' 

<*>(lRfi5)7 MI 7f> 01(lH^8)2in m VTo 
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taking his suppei '^heu the detendint who mis helped 
fneothei men, it once ciine up to him gi\ehiin i 
blow ‘ind ished him to sign, i document shown him b> 
defentlint , tint on his ptibisting in lefnsing to sign it, 
he M IS picked up bodiU b\ the defendint iiid his ^i^o 
comiides ind tiken to the inanlap in fiont of the 
house of the defend mt which wis neii b> anti w is 
theie kicked ind struck with blows so.\ci3 fec\eielythit 
he ncaily lost Ins consciou'^ness tbit his wife, who had 
witnessed fiom inside hei house the issiult committed 
oiihcihusbiud followed him when he wis ieino\ed 
b\ the detendint ind his tomi uUs civing foi help all 
tlie while , tint the w itc who w is pie\cnted bj the 
thioitsof the defeudint fiom tiiUiing tlit maiulcij) 
finding hei husbind being mcicilesslj 1 icl ed and stiutk 
with blows tiled out fiom tht jilict wlicie slit w is 
stiuduig ind idM«>td him to Mgii the tlociinuiit iithci 
thin lost hi" liU 1)11 ict uut of the tin isliiug ht w is 
subjLCtc I to tliathi tbiKUion put his si^ii ituu to the 
clocumtnt 

The dttcml lilt s dlt^ ition w is tb it on ibc night in 
qiicsUoii the pliintill entaed his house with the object 
ol stc vling tins xinticulii document mil tbit whilst 
pluntiflwis ibout to lun iw ij withi bundle coiitiin 
ing this ind othei toniiectcd pipeis lit wis lucsted 
w ith the help of the dtfciid int s conipimous 

bb.'.t U'.i vibcvu. 

tilt" stoiN \^ IS mt i>io\cil iml 111 so d )in^ it*m III ctl 
til U his ston IS It h 1" l>Lon nnfokUd in lii" dt i)0"itiou 
iiid in tlic tU p )"i( ions of Ins itm "m s i" ini Kild U I 
theufoK couK to thi tomlusi u tint tlu {luiiiill" 
dUg it ions uding ibe \ loltiKi U" il i w lut" Inm im( 
hishiMUg liin sut\tUd to iKituir- lu not 

piONcd 1 In t u i-* "lu \\ th it it 1 1 uut ill \\ IS "111 jit ti il 
to ui\ MoUm*- l»\ the lUtciuliut it wiuld not li i\l I ccn 
lU tliL muuui th tilled l»\ till i*luntifr ind his 
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■witnesses.” The learned Judge then pioceeded to 
consider certain other circumstances leading up to the 
document in dispute, and came to the conclusion that 
some other kind of coercion must liavc been caused in 
consequence of which the document was signed, and 
he relied in coming to this conclusion very largely on 
his disbelief of the counter stoiy of the tlieft told by the 
defendant. He lemarked that “ the defendant says that 
plaintiff had enteied his house with the object of steal- 
ing the document and whilst plaintiff was about to run 
away with a bundle of papers he was anested. The 
defendant’s story is that plaintiff and his comardes stole 
away the sale-deed ” but in view of the other ciicum- 
btauces be came to the conclusion that the defendant’s 
story rogaiding the theft falls to the giound.” The 
learned Judge accordingly gave a decice for cancella- 
tion of the document upon these final giounds • — 

Tlie irresistible conclusion therefore, is lliat plaintiff must net lia^e \olun 
tsnl} tlic doemnent lie intiU ha\'e been made to sign it against liis 

mil Of eourst the cMdciice of moIcdcc is not satHfactory I tinnk the 
CMtlcnce in tlic ease is l>oiind to be un«atisfacfoij The defendant is not 
expected to be sv ten stupid /IS to opeiib ]>ructi«c \inleiice on (luntifr It 
must ba>e bcLii done b) Imn pn\at).li in Ins iiitu<ic b> enticing plaintilf to coinc* 
there PI untilT iniM li i»c gime \<>luntanli to defend int’s house willi lii-. 
turban on niul it WM there that the document u as rent y written nni] in the 
presence of the iittistmg wilniNsca and the nntor plaintiffs signiture uas 
taken on that night oiid in act«»rdancc with the phn prec luusli 1 iid out the cr^ 
Mas then ni..v.d of tbift b^ the defendant 1 laic nin ul} stated that an 
exaggcruti d account of the violence done has been gi'cn tliat the Doctor 
proicd that fioino \n>1inte was u«cd against plaiiitifT, jnd it might liaie been 
that plaiiitilT affixed his eiguatun out of fear of further i loknce \o stronger 
proof of the aiolcnct can be expected in tins cll^c Tbe circMin<(anccs 
warmiited aboic prose that plaintiff must lime nude bis signature to the 
docuiiRiit under coercion 

The learned District Judge on fiist appeal apjicars to 
have taken the .»Naine view and confiinicd the decision. 
He did not go into the cvklenco in detail, but Kiid tliis : 

No doubt tbe facts ina\ liate Kin 8 little t xnggi r itial, i r tlio | lamtifT mj) 
not bait l-c«n al le to fculwtaiitiate all the allegitions iiiadi b_i Inin, for rc««ou* 
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which it IS not po ^ihlf to explxm hut iJl the ficts and ciccamstiuces point 
to but one tonolu luii tbit the phintiff •! sign it ire on tl e sale dee ! must hai e 
been obtained b\ foice and again tbs Mill 

He then buefly lefeiied to the othoi cucnmstances 
and recoided his disbelief iii the stoiy of the theft set up 
by the defendant He also appealed to lelj on fiitther 
unconnected cucumstances said to indicate the bid 
chaiactei of the defendant 

On second axiiieal to this Coait, tlie contention in sub- 
stance has been that it was (ontiaiy to the pioceduie 
piescnbed by law to leject the evidence adduced in 
suiipoit of the pi untilf s sjiecific allegations of coeicion 
and to hold on i considoi uion of othei ciitumst'inces 
and a disbelief of the stoiy of the detendant that theie 
must hn\e been some othei nndehned kind of cooicion 
This contention Ins moor opinion been '^hotin to lm\e 
been well founded b\ tlic di.t ule«l e\ti icta just lecited 
lioin the pleadings and tlie judgnu nts The> hi\t in- 
die itcd bivond doubt th it till spciilii. allegitioii's ^^elp 
that the plaintill wa^ c trued olf ope'nl\ bs foiee and 
be^elelJ beaten and niidei violent eomi>«Nion made to 
sign the documinl Ihcsc allegations weie all dis- 
belicNGd and thesnipiibing lesultwas aimed at, on a 
considei ition of othei ciicmnstancos, th it the plamtifT 
must hive 1)0011 deceitfullv dtcoved into goin-r quietlv 
and i)m ilelj tluough feai oliios'>il)lt* v ioleiito ind m ule 
to ''igii the doeument Thtfse othei eiicunist mces have 
not been e'li ul\ uiuiged eithei m the lambling 
pidgment ot the le lined '^nboidinite Judge oi in the 
biief lefeionee'. ol tin. Distiiet Tiidge* But Ihtv would 

aiqieuvolai i-sWeliwe been able to gather is follows — 

The ])laintill oiJgin illv obiiinod a sdiiKid of the 
inoiioitv m disjuitt foi Rs *K)U odd on tin 17llj of 
IVbiiuiv l')0) but w IS dligid bv deltadini to hive 
e'liteied at the simt tune into in oial u^teeiniiu for 
losilo, which w IS .ilkgtd lo hive been leduiiil sal>. 
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seqiientlj to writing about June 190o The Rlegitions 
IS to the lesile agieement 'wcie held not i3io\ed 
E unest money siid to liaAe been Rb 100 -^is alleged by 
defendant to Imebcenimdiniespectof this agieement 
of lesale on the 21tli of 4.pnl 190S Ihis allegation also 
^^as held not pjo\ed Then plamtifT executed the 
lesale deed accoiding to lus allegation imdei the 
coeicion of the defendvnt The stamp papei foi that 
document wis dated the 29th of A.piil 190S and Rs oOO 
balance of puichase monej nas alleged to ha\e been 
paid on execution ot the document bet^^een the 17th 
and 21st of Septembei 1908 The pi nntifl: denied 
execution as on those dates hut he made an application 
to the Rcgibtiii lUegmg tlut a false deed had been 
executed and ^\ould be picsciVcd loi iCp^istiation 
dited the 29th of Octobci 1908 and he expl lined that 
with a MOW to binigmg that fdsc deed to light — what 
e^el he meant bj that — he passed t^^o fiiithei lesile 
deeds to his i UUei inlaw for no considoi ition on the 
10th and 17th of NoTembci 1908 Then plaintiff 
leceixcd some slight biuists 01 ‘•ciatches in the e^cnts 
which haxe been the m im subject ol this tiial 
desciibed the one side as tJie toicible execution and 
on the otliei is the ittempt to sle d tlie ic-? do deed on 
the 29th ^o^cmbel 1908 Criminal procttdiiioS wcic 
instituted on either side but ended c\cntuillj in 
mutual failuie and the lesalc deed was icgistcied in 
Nox ember 1909 It is not for us to substit itc our xicw 
of what those ciiciimstancos icalh itulieded loi the 
conclusions of those ch iiged with the lesjmnsiluhtx of 
determining the f icts but it is cle ii fiom u coti'sulci ition 
of those circumst uiccs and the obseix itious tlicicon in 
the judgments tint thex xxtre legaidcd is establishing 
nomoietban i suspicion oi mcic jiu hibililx tliit tlie 
pluntill Imd been deceittulL decox cd into ^oing 
qmetlx to the defend mtb some lime on the 

29th Noxeinbei 190S iiid tlieic piix itelx been made to 
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«!igii tlie document bv some kind oi otlici of undefined 
coeicion Xow such a suspitaon oi meie profinbilitj pdroshot 
would in inv cise not h'l'ie been sufficient to support 'i tam Dvji 
plea of coeicion as iiointed out M tlie Piivy Council in Pindubaso 
the case of illo/efi haU Ojmdhiya \ Juggninatk cni\TAMA’j 

quite apart from the consideiation that it was not 
secundu} i allegata et pidbata namelj that it was not 
the case set up ba the plaintiff noi was it supported bj 
the CMdenee on which he lelied but depended on other 
ciiciimstances coupled witli doubts ontci tamed as to 
the \eiacit^ of the defendant bj both the learned 
Suboidinate Judge and the Distiict Judge and coupled 
with aspeisions on the chaiacter of defendant lelied on 
contran to the proMsions of section ->2 Indian 
E\idence Act 'b^ the learned Distiict Judge The rule 
mentioned ba the Pmy Council in the case of Ilotco 
Lull Opudhiyo y Jvifguinnih would in fact 

appeal to be tlie basic of the ink that wjjtie iiaud oi 
coeicion ne illeged detailed paiticulais must be gi\en 
in the pleadings a i iilc now c\piesslv laid dow n m Older 
^ I Rule 6 of the Schedule to the Ci\il Pioceduic Code 
When paiticulaia ha\e been gnen the paities should 
bo stiicth confined to that state of ficts as indic ited b^ 
the Pin^ Council in the oiJJylunchianhi Singh 

\ ShamacJun n Bhulto^^ and 4bdnt Hosacin Zenall 
ihadi V Chaile'' Agncn Tinnetdi Tlie necessity of 
stiict adheicncc to thc&e lules and of special caie lu 
filming au issue on a plea ol fiaiid — the leiuail s appl\ 
cqiiilh to I plea of coeicion — w is insisted on 
stiongU b\ Chindacsilai J in the ca'-i of Bn/nji \ 
Ganr/adlia)^*'' The pu''ent tise is m out ojiinion 
1 mil] id instsiKO of the ilangiis of diinrting fiom 
those wholcNonic inks Pnticulais of the tocrcion 
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alleged woie heie gl^en in the plaint and fuithei 
elucidated in the i>lamtiffs deposition ind suiipoited 
bj definite Tvitnesses to theellect tint thcio Ind been 
open and Molent abduction and se\eic beating to 
piocuic signatuie of the document These paiti- 
culars weie ^holh rejected and the cMdencc held to be 
entirely false Nevei tlielcss a \agae and matciiallj 
diffeicnt 1 ind of coeicion was held to ha^e been 
probable on othei circumstances and doubts as to the 
\e1ac1t3 and good chaiactcr of the defendant to the 
effect that tlieie had been seciet seduction and piobabh 
some force oi tlueat of Molence to piocuie signatuie of 
the document and this was rondcied possible by a loose 
issue as to foice and Molcnco fiamcd bj the Icained 
Subordinate Judge ind a loosci issue still as to title to 
cancellation of the document flamed on appeal b^ the 
learned Distnct Judge Weaio theicfoie of opinion 
that theic was substantial cnoi in piocodniG icsulting 
in 'i not sccuiuhim aUeyaia et pi ohata and not 

sustainable in law and that wo must therefore lo^Olac 
the deciecs of the lowci Courts 

With regaid to the subsidni\ contention nised on 
this second appeil nainch that tin pi tintill was not 
entitled to sne is lie bad tiaubfiiKil llic inriieit^ tn 
suit to his fithei in I iw 'uid otlieis ind ti utfoie bad 
no interest in maiiit lining the Slut it has been iiigcd 
Via \V.7A V/j. u. 'A '.0. Uv aeasnu. oi U'.a d/5/iw 

ment 111 suit on the one Jiand of being sued b\ tlie 
defend int foi the pnichasc mone\ in essi the defendant 
should bo ousted fioni possession ind on the othoi 
band of being sued bj his fitlui in 1 iw 01 other 
aendees foi dsnngcs in cast the sile to tlieiu should bo 
set aside at the inslanci of defend int It ijipoais to us 
that this rojiU must be illowcd as luflieiting sufiicKut 
interest in the document to support the suit Y » are 
fortified in that decision Iw a considcistion of the 
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lenniks in the ciso of Kotidlmsmpjjaija v Chenvi)~ 

appaija^^ i 

^^e must ]lo^^c^cl foi the otlici le-i'^ons aUead^ 
stated, dismis', the suitAMth co'^ts tluoughout and leveise 
the deciecs of the lowci Couit** 

Beajiin, J — I ha\e onlj come to the sam^* 
conclusion aftei the most anxious consuleiation of ill 
the aignments addiesscd to ns in siippoit of the dcciee 
aiipealed against No Couit has been moio jeilous ind 
^Mth i*aie exceptions moic consistent in the constiuc 
tion it has dways put uiion section 100 of the Ci\il 
Pioceduie Code and I 'should be &ou> to think that 
any decision of mine might be used to let in appeals 
against what aie leallj decisions upon questions of lict 
howe^Ol gloss 01 inexcusiblj \Mong such decisions 
might appear iii the eacsof tins Coni ( But it ctitainlj 
does seem to me a stiangc thing tint i jlnntilT ^Allo 
comes into Couit lUoging fi uul oi tocuion in itspect 
of'^hich the la'\\ is is uclIJnown it<iimps him to 
gl^e pviticulais slioiiUl gne c\ii\ puticulu \%liich 
must bo aMthin Ins own Inowlcdgc nid iftci being 
disbclic\ed upon o\oij nintciial one of them should 
jet ho gl^cn iclief ItisJicic that I tlnnl tins is a 
aoiy spccj il case nid disfiiiginshablo horn tho^-o 
innumeiable cases in wlucli the decision of the Conit 
below IS aimed it upon a question of fict uid docs not 
fill within the contempi ition oi the linguigc of 
sottioii 100 foi ilthougli in ippciiiuce is AIi Rio Ins 
sticnuonsU contended the finding of botJi Coiiiis is t 
finding of f let t il ing this foiin tint the pi imiiir ^ is 
coeiccd into signing the document which he now sed s 
to Imc c uiccllcd that will be I bcluic ft und on 
m d\bis not to be K ilh i finding of fut which binds 
oi ought to bind this Comt foi in ill such t i*>cs it docs 
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^ seem to me that w’heie the fiaucl oi the coeicion alleged 
l’i,ia''iioT must by law be snppoited by iiaiticnlais, it is only 
r\M Dui after the duo pioof and establishment of those 
Pwi'nivvc paiticulais that the Couits can find as a fact that the 
Lmsi\M\s alleged f laud 01 coeicion is piovcd I do not think 

that it IS open to a Com t to gne the go-bye to cveiy 
mateiial paiticulai alleged, and yet to leach the 
conclusion Inch ought only' to be leached by' those 
steps Heie, foi example, the allegation of the plaintifi! 
IS that the coeicion was quite open and in \iew of 
witnesses The finding of the Conit below is that 
what coeicion thcic was was done in secict, and that 
tlieio can ho and IS no cMdeiico of it Tliat appeals to 
me then to bo a finding absolutely unsuppoitcd by any 
cMdonco at all But that again is a sufilcicnt giouud 
foi sotting aside what might otheiwise he a conclusion 
of fact It is quite true that the Conit has sought to 
confiun this conclusion by lefeience to c\tinnoous and 
siuiounding ciicuinstanccs w'lnch my hiothoi Haywnid 
has fully dealt w’lth I am not now concerned with 
any ciiticism of the Couit’s method tlieio I dc&iic to 
found my conclusion on this point that wliat was 
essential to bo found bofoic theie can be any finding of 
fact binding upon this Comt ne\ei has been found, 
namely, the paiticulais alleged by the plaintiff, and 
that what was substituted foi them, and was absolutely 
ncccssaiy to b© substituted foi them befoic any of the 
hunonnding cncmnslanccs could bo biouglit in by way’ 
of confiiiiiation, lb a findiiig ndinittedh, I tlunlv, not 
Mippoitcdby any evidence at all Thciefoic, it docs 
appeal to me that tins is Uoarly a case m wlucli thcio 
has been .m ciioi of law notw ithstaiuling the 
appcarinco of the finding of the Court Ik low, or, to jmt 
it under anothci lit id of section 100, thcie is a 
Kuhstautinl error m procedure, inasmuch as the Conit 
lias found the case rcquinnl to be made by the plaintiff 
not pio\e(l, and has found anothci c iso unsupjioi ted iii 
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its mobt essential jioint by any evidence at all pio\ed, 19I4 
and so substituted the lattei foi the fonnei Foi these hot 

leasoiis I ^^ould concui with the judgment and in the tvmDui 
oidei just pionounced and pioposed by mj learned rANmnio 
biothei C I STA A 


Dea ees ? eiei sed and suit dismissed 
GBR 
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Tlie iilaintift sued to lecovci fiom the defendant 
R& GO, at the latc of Rs 20 pei jeai, spent by tlie 
plaintiff on behalf of the defendant on account of the 
expenses of an idol 

The defendant denied intei aha his liability to 
contiibiitc to the expense incuiied bj tlie plaintiff 

Tlie Suboidinate Judge found that the defendant "^as 
not Ifable and dismissed tlie suit 

The plaintiff liaMng appealed, the appellate Coiut 
icmandcd the case to the fii^t Coiut foi the detcimina- 
lion of the question whclhci tlie plaintiff had spent 
mono} and tlie expense was necessaiy ’ 

The defendant ajipoaled against the oidei of lomand 

M F foi the appellant (defendant) — Tlnswasa 
suit foi contiibntion b} one shaici against anothci It 
foil undei clansc (w) of section 3 of tlie Dohhhnn 
AgucuUuiists’ Relief Act, and undei section 10 of the 
Act, the decision of the fust CoiiiL was not appealable 
Theiefoic the pioccedings in appeal befoie the Fast 

10 X a| ] Li! lull lie from ‘iii> c or uiiicr j avicil nt nii^ Mint to 
^^lllcll tl IS Cli ij t(.r (lint IS Cl ij Ur II) uj j tics 

53 Tlic D tmt Inl^enm for the | irji^c of mtiifMi g htin’iilf cf the 
Jeg-ililj irjroprict> of an> iKtroc or irlor <I 1» tlie b il irlii itc In Igc 
in nii^ Milt or < llier imtUr iiiilerClia| Ur 11 Chapter I\ or OIit) tir \ I of tim 
<.Cr*. aii I a.'i tn tic rrjjJirifj « f lilt prowe Iin^ therein call for mil exuuino 
the rec r I of mikIi unit or irnttcr nnl j i*-! kmcIi iktrtc < r rrkr tkcuoii iim In 
Ihii Vi tit , 

oiilmn \«M tmt In or Sikordmit Ju 1^ n| pointed 1 } the Lie il C«o\eni 
inent nil 1 r Koctinn 52 maj inmihrl> 1 1 nn% ilislnct for \\1 iih 1 e ii npj ointe I 
cdlf r mil txamiiit tic rvionl of an\ mdi auit or innttir an! if he hc 
cji;*e Ihtn f« r in3> ref rtljotme Mithkii rcniarVi thereon io the I)j»fnit 
III !ge an 1 the 1) itmt Jiilgt i m pa h •ucIi <1 irtc or < r kr < n tl o tain ni he 
tl iiiVii fit 

IV M ! d tint no d or c oi « rkr riiall lie riMmed or nltired for nn\ iiror 
« r d flirt or otl crniit tinlcii n fadnre o' jmtice oi j cart to ha\e taken j laci 
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Class Suboiclmate Judge ■with appellate x’o^'crs weie 
nUut ?/;c5iUicIthe lemaniT oitloi passed by him was 
^\ithout luiischction 

J i? Ghaipioeioi the lespondcnt (jdamtiff) — Undei 
section 53 of the Delwkhan Agiiciiltuiists’ Relief Act 
the Fust Cl iss Suboidiiiiite Judge with appellate poweis 
hadxiowci to icmsc the pioccedings befoic the Coiiit 
of tiial Tlie appeal Court was appi cached by a petition 
of levision but that Couit tieatcd the petition as an 
appeal Tins was simplj a mistake of foiin The Fust 
Class Suboidinate Judge had jmisdictiou to lemaiid the 
case foi tiial of the issue loft uiidctcimmed 


11)14 


biT\nd\f 
M I ni V 

Sun 

Kll\Sl M 


Scott, C J — This was a suit hilling nndci section 3 
(w)of the Dekhban Agiicultunsts’ Relief Act That 
bung bo, nccoiding to tlic piovisions of section 10 no 
appeal laj fiom the dccisiou of the fiist Coiiit TJie 
npiieal, how o^el, has boon cntoitaincd and disposed of 
bj Ml RaluuKai, the Fust CIiss Subordinite Judge 
■\Ve think it IS dcai, having legaid to the toimsof 
section 53, tint the Fii'.t Class Suboidinate Judge was 
not autlioiised to pas*. aii> dccico 01 oidci in a luattci 
which could be enteit.uacd undci section .*3, and if it 
woic necessii^ to pass any oidei in icvision, such oidei 
Hhouldhuo been passed by the Bistiict Judge The 
most wc can do lieie is to set aside the decree of the 
Fu'st Class Suboidinate Judge and remit the apjihcation 
of the appellant fioin tlio decision of the first Couit to 
the Distuct Judge, wlio inav, if he thinks lit, tuat it as 
ail ipxdieitioii in iCMSion iiiidci section 53, and iia':*) 
such oidci as ho thinks necess,ii% nndci the ciicum- 
st inccs Costs to be di alt with h^ the District Judge 

Dcdci ''ilftsuh and c innt/frd 
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Al’PELLATE (TYIL 


Before Sn B ltd Scott Kt , Chief Jutitce amt Mr JufUce llayicant 

SADIIU KVMDAS GOI*ALl)\h (orioiwi I’Misutr), ArriLiwx, i 
nAU)L\DASII KAI.MUI \ U>\SII (rminvAL Deffniunt 1), 
Uesiosdfst * 

Jltndu Laie—-Mttttl»haTtt chap IT sec S, para 2 — Clam by platiilijf 
(IS Pilriti Chela to rtiOto the prnjierly of a (Irtenicil Bairayi — Clam iiol 
manitainnble on the ground tf luslonx and IJiniln Lai -—Bairayis — Saityasts 
— Ileriiut asceltc iludettt in theology — Ilein — Preceptor, iirluous pirptl ami 
spiritual brother in reierse order 

Tlie plauitifE chiming ns iMni Clich o£ s ikcoi'-ed Biirnp sued to ^cco^c^ 
llie property of the dcctisi.d 

Held (lisixiissmg the suit tint l>o(Ii on the groiunl of custom and on the 
ground of Hindu I w the pbintilf had to iniVe out iii-j else 
The dcchrcd heir of a Sin^S'i nmlcr the Milak«lnra h a tirtuoin pupi] 
According td the MiHk&Inn, tinp II, sio 8, para 2, tlic heirs of the 
property of a hcriait, of an ascetic and of a atiident in thcoingj aro the 
preceptor ttie Mrtiions pupil and the npinlua) broMier belonging fntho satao 
hermitage in the inacrse onKr 

Quare «hcthsr Bauagis cm U tliwd aaSinjasis lecausothc order of 
Giiragis IS nut contiiicd to the nicinhsis if tlio twiuu horn castes 

First appeal against the decision of H A. Moliile, 
Additional Fii st Class hnboidtnate Judge of Ahinedabad, 
dismissing the plainull’s claim in suit No' 815 of 1910. 

The plamtifl sued to lecovei possession of the immove- 
able and moveable pioperties specified in the plaint 
alleging that a Sadhu (Bairagi) by name Bajiangdas 
Govaidliandas ^'as the owiici of the piopeities, that 
Bajiangdas livedatDakoieaiid died on the 1st Febiuniy 
1907 Without appointing a Chela (disciple), that Bajrang- 
daswas the Mahantof thctemple of Ramji atDakoro, that 
the temple belonged to an ancesti al Gui ii of the plaintiff, 


First Apit-il Xo 30nf 19h 
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tint accoiding to Hindu Law and iii accoidincc with 19I4 
the custoinaij law of Sullius, the plaintiff was a Pitiai it\vr>As 
Cliela of tlic deceased Eajiangdas and thus entitled to ^omli>\s 
hispiopoitj til it the ])I<aintiff called upon defendant 1 lUmr^uiMi 
uiidei a notice dited the lOth Maich 1910 to icstoie the 
piopeitiLS in suit to pi uiitiff hut lie failed to do so and 
hence tlie suit 

Defendant 1 answcud mto that the plaintiff was 
not the hen of the decc.i&ed Bajiangdas Go^aldhandas, 
that the pi uiitiff s f,iand gum Govaidhandas had two 
Chelas inmeh Bajnngdas and Kausaljadas, that 
Kiusahad is hoc line tlic lieu as gum hiothei of Bnjiang- 
das on his death whi( li occniied on the 1st rcbiuai^ 

1907, that Kausahadas had, just hcfoic Iiis death, 
executed a logisteiod will m fa\oui of the defendant 
and tint undci the will whicli was dated the 21st 
rcbiuaij 1907 tilt chh inlaiit h id become the ownci of 
the piopci t\ 

Ihe following ,.em ilogical Ikl explains the lelatioii- 
slup of tllL p UtlC^ — 

m I nil 
lhluh« 

J 

I I 

llinlis in nn 

\ I 

M.Ilin h (.1 tih-' 

1 ) 

li 1 Ih G \ irll inh 

, 

(jl'oaifT) 

Tliepiitus woio Biui"is ticloiiguig to the ‘■ect of 
1? inianaiidi cl iss 

Defend mts 2 and 1 set up then cl uins as moi tg igtcs 
of soiuo of the piopetdis in di^u^t*- 

'Ihc othei dc hml mt'' ilul not appt n 
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Tho Snboidinato Judge found tliat tlie plaintifC v?dh 
not the boil ol the deceased Baji.mgdas Govaidhandas, 
that Kausalyadas was tho Chela of Govaidhandas, that 
the will of K.uisalyadas was not genuine and he had no 
nuthoiity to make one in favour of defendant 1 and that 
the idaiutifl was not entitled to anyielief. The suit 
w,\\ thciefoic, dismissed. 

In tho coin so of Ins jndgmciit tlio Suhoidinate Judge 
ohseivcd — 

I'lvititiff (Icfcnduit No 1 Bajron^Hn ind Kniisal^ vdaa nre not Go‘'awniiic8 
Thc> arc not the <hsciplc% of anj of (1i« 10 Gosih nines innicd nt pnge 434 of 
till. New rjition of Stedi. on Law and Ciutoni of Hindu caste* Tlicj enr in t 
lo rognrdcd nn bm^nsin an tlic} arc not Brnljiniiis niid ns women from 
I’ltidnr ca<!te like witnesses Bni Surnj Bai Cliiinn ii {Exliilnts 117, 119) aio 
ndimttcd into tlicir pntemiti * The) are not \ am I’rantlms tlic) nre not 
Nnislitik Brnlimnctnn* Re apply the term Ynti to Jnmor Biidliist mendicants 
Tlic) cannot therefore be coiimdcri-cl an \ftti* The) ■'roBningis ns (kscrilol 
on pngo 103 of Steele on Hindu Law and Custom Id tho absence of an) other 
evidence of nny custom as to succession among tlie Bnirngis or Bnwas or 
Sndlins to winch pntcrnil) plnintill, defend int \o 1 and most of tlio wntnesses 
belong the rules of Shankar Mill* n* , the rules applicnble to Qosavrames nnd 
SaM)asis arc apphcnllc lo Bnirngis also (Gharpnre s IIintliiLaw, pngcsl77, 
176) •mJ page 787 of the 2nd Ldition of the pimciplcs of Hindu Law by 
Air GliObO 

‘Iho pnnciplcs tint we deduce from a number of decided cases and stnndard 
w orks arc these — No Chela has a riglit to succeed to the pi oporty of n <lcccns>ed 
Guru His ri^bt of siicccssion depends upon las nomiiintion by the deccase<l 
Guru in his lifetime which nominntion is generally confirmed by the Jlnlnnts 
of the neighbourhood when the) nssemble together to perfonn the Bliandira 
or the funernl ob‘-c'inics of the deceased Guru When a Guru docs not nominate 
Ins successor from among his Chelas such a successor i® elected and instnlLd 
1 y Slaliants and principal persons of tho section (I L R 1 All pp 539 540 , 
29 All p 109 14 CnI W N p 210 and I L R 11 Bom p 514) 
SuccossiQu 18 certainly regulated bj the special custom of tUo fouiidition 
9 All p IIG * ® Though npreeedent quote! nt pige 672 of the 

2iid Edition of West and Buhlcr a Hindu Law show s tint one of the sect of 
the Bnu-agis will I e his heir and though a Guru Bhni was regarded as au heir, 
and n Guru s Guru was considered to be an lieir (pages 574 575 of West and 
Buhlcr s Hindu Law) still we do not find an) instance m which agiintic 
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accession of Clielas, as for the pedigree given in the 4th p-iri of the plaint, 
ivas even recognised at any time by any Court of Justice among Gosavvames, 
Sanyasis and Sadhus and Bairagis There may hare be°n sprung up a 
regular genedogy among Sanjasis as in tlieeasQ of ordmaryindividuah The 
idea IS how ever a creation of the fancy of the ignorant iii these latter da}**! and 
IS not based on the Smritis (page 775 of the 2nd Ediboo of Mr Ghose's Hindu 
Law) Tlie principles already given clearly indicate tliat plaintiff has no right 
to succeed to the properties in suit as heir to the deceased Bajrangdas ® ° 
® ® ® Conceding for the sal e of argument tliat the temple in suit was a 
dependent Mahant, still the principle of succession is based upon fellow ship and 
personal association and a stranger, though of the same order, i-. crcliitled (I L R 
4 Cal p 543) PhinfiS cannot therefore be regarded as heir to the deceased 
Bajrangdis The temple at Dakorc wonld be guuled b} iN own rules of 
management (14 Cal W N p 211) 

Plaintiff and defendant 1 admittedlj belong to a sect of \ aishiiav is of 
tlio Ramanindi class Bimanu] belonged to the same cla«s Tlie pnnciples of 
succesbion already indicated and those laid down m Jlchtint Ilanji Dat$ 
\ Lachaman I?a*a,7Cal W N 145 applj to phmtiHscasc Tlie'C principle* 
it must be repeated i do not show that plamtid is the heir of tlie decease 1 
Bajrangdas 


Those Sadhus think that tliej hav c a right to dispose of the properties of the 
temples of which they are thcSlahanls They arc engaged m vvorl ilj pursuits 
Host of them Old) know howto make their signatures in Dev nig in which 
they call Sudha languige and speak a dialect which is a niittnro of Hindi and 
Giijrathi They have no control over their passions, and thej cannot bo called 
Gosawames » e , those who are the Swamisor Masters of “Go or passion* 
They do not seem to have cut off all thur love for worldly things and Ihcj 
cmiiot cousetiueiitly be called Vairagis or tho*c whohaTo given up their 
“ Rag " or love for worldlj things Tliej do not stnvo fui nl'oliiliori or 
anmliihtion and they emnot therefore Ic calKd \«ti3 They liavt, not 
shaken off the triimiKh of the 6 enemies ffjvf eti au 1 tlicv emnot In? 
called Shiida Dims oi badluis Tliev do not in shirt answvr tin. rxl uuaiimgs 
of Oo'-awames Buragi> \ati3 and bidhu* Though bhi'-tri'- nri uiimttid 
into the pvtcniity of Sauy v»' tluv unuotK t ilkd t>.uivasi> a, t'nv livi 
pirtimviilly iii towns like Dakorc and NidiaJ Tlini It tU tmii ^ -ui i< 
applied to Burvgis (23 Cil p CO'?) tluv an not Buri-i-> m tf stmt rcr«e 
oftliLWord Thvy ani not s-><iduius in tlu. stn b pf tin. 1 -v in rvtaii iigt’u 
holyecuiHO an! m jmctising its ordmaiicvs. Tliiv donvt seem to know 
niiythiiig about the tiiKt* of Rain-vnsnJ cr Kunaiitj \iul«iizjv Kvl .r 
u 1110— 7 
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Dado page 572 of the 2nd Ddition of West nnd Bulilers Hindu Law) 
TLej cannot therefore ho regarded os ‘ virtuous pupils of their Gurus 

The plaintiff appealed 

I N. MchUi with N, 2^. Mehta foi the appellant 
(plaintiff) — The pai tics aie Baiiagis, Bawas oi Sadhus 
The fjpecial lule of succession applicable to such people 
ishuddo\%nin YajnaAalkya Smiiti, chap IV, sec 8, 
vciso 137 We take oiii stand on this te\t of the 
Mitahshaia and not quite so much on custom Gujayia 
Samhandha Pandaia Sannadhi \ Kandasann 
Tamha 

Baji mgdas died without a Chela (disciple), and in the 
ahseiico of any Chela the jilaintiff, -uho belongs to the 
same sect oi oidei founded by Bhag\ andns, has the light 
to succeed as the hen of Bhag\aiidas It is laid down 
in the Mitak&h<iia “But on huluro of these, namely, 
the picceptoi and tbeicst, anj one associated in holiness 
{ehatirthi) takes the goods, c\cn thougli sons nnd otliei 
natmal hens exist” Colebiookcs’ Mitakshaia, p 355, 
para 0 

Bliagvandas was tho ouginal foundoi of the oidci and 
it was he who sent Abheiam to t il^e caio of tho Dakoie 
temple We submit, theitfoie, that in the absence of 
any special custom, which we haAe not alleged, the said 
text of the Mitakshaia should applj and the plaintiff 
has the light to succeed as ekatirthx 

Setlwr wit’u 2^ K Jdehia iorVneiesiiondent (delend- 
ant) — The passage in the Mitakshaia which is lolied on 
deals with the inlieiitance of Sanyasis and it is not 
applicable Chaptei IV, sec 8, veise 137, of the 
Mitakshaia distinctly deals with heimits, <iscetics oi 
Sanjasis and Naishthik Biamhachaiins Tliese oideis 
aie not open to those who aie not twace born The 
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Sanyasis spol en of lieie 'lie thetuiccbom Mit il Mni'i 
Pi'iyislicliitt'i Book III ckap IV cl 201 
The initics to the suit aie B-iingis ^^ho 'idinit in then 
oidei men of 'll! castes nnil e^en females Tliej aie 
go\einecl 1)^ cu&tomaiy laov West and Buhlci pp oo2 
et •^eq In the absence of any special custom thcgeneial 
custom which has been recognized bj the lai\ Conits 
must go^cln the case The inliciitaiicc goes to the 
nominee of the deceased Gum In the absence of such 
nomination it goes to the one elected bj the Malnnts 
connected ith the Math West and Buhlei p Sal and 
cases, cited in the footnote (h) 

Scott 0 J — The plaintiff sued to icco\ei possession 
Iiom tho 1st defendant of ceitam temple piojicities at 
Dal 010 claiming to bo tho Piti u Chela of the deceased 
Bajiangdas i\lio i\as i Mah int of (lie Daloio tcmi>lc 
Tho fust defend int disputed his tiaim and tailed upon 
the plaintiff topioNotheclaimhoasstited T1 o i iitios 
it IS not disputed aic Baiiagis belonging to the sect of 
Valsllna^ IS of the R im unndi class It Ins been laid 
([ovywnx Bam Da‘<^ Bi/iagce \ Gtniga DaS6^^ tint in 
that class of Baingison the demise of the suptuoi Math 
^^llcn thtie IS no Chela to succeed the hcids of the 
Miths oidinaiilj elect i succcssoi fiom pupils of sonic 
othei to ichei (compuc leplies 10 and 40 iclating to 
Ban igis in Boindiiles Caste Customs in Giijamt) 
lint Ins not been done in the piescnt ease nor Ins the 
p’nintin. pioNCtl the oxisteneo ol m\ spotnl custom 
leliting to tho Dll no Mitli It is touttmhd on hjs 
behalf that Bijmigdas undei whom ho tl inm was a 
Sumsi and th It ho is ontilUd b\ Mriut of i ctriain 
passjigo m tho Mitilshiia chap 11 mc s pan 2 
lo siicctod to the pioi it\ of that Miin ini 1 1 i j i age 
IS as follows — riit lull's to the proj t rli i f i lurnul 
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of an ascetic, and of a student in theology, aic, in oidei 
(that IS, in the invcise oidei), the pieceiitoi, a 
viituous iHipiI, and a spiiitual biothei belonging to 
the same hoimitagc,” and the tliiec followingiiaiagiaphs 
inako it deal that the cxpicssion “ in the inverse oidci ” 
means that the hen of a student in theology is a pie- 
ceptor, the heir of an ascetic is a viituous pninl, and the 
hen of an heimit is a spiiitiial biothei belonging to the 
same hcimitage But as I uiideistand the aigument 
which has been addicssed to us on behalf of the 
appellant, it is contended that the plaintiff is a spiiitual 
biothei of the deceased Bajiangdas, but the deceased 
Bajiangdas ^\a9 not a hciinit, and thorefoic, that class of 
hens cannot be icsoited to in the picsent case Putting 
the position of Bajiangdas at its highest ho was a 
S.myasi, and, tlieicfoic, the declaicd hen of the Sanjasi 
undoi tlie Mitakshara would be a viituous pupil But 
the plaintiff was not a pupil of Bajrangdas, tlierefoie ho 
does not take as his heir according to the Mitakshaia 
It is, however, oxticmely doubtful wbethei the Baiingis 
can be classed as Sanyasis, because the oidei of Baiiagis 
IS not coufinod to the inembeis of the twice boin castes 
As to this, lofeience may be made to Mitaksbara Prajash- 
chita. Book III, chap IV cl 201, of tlie Allahabad 
tianslation It apiieais to ns, theiefoic, that both on the 
ground of custom and on the ground of Hindu Law the 
plaintiff has failed to make out luscasc We, theiefoie, 
afliim the dcciec of the lowei Couit and dismiss the 
aiJpeal with costs 
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Btfnrt Str Basil Seott, Kt , Chief Jushee and J/r Justice Ilnyxcard 

S VTWAJI PALAJIEAV DESHAMUKII (oniGi\At fiAisTjrp) ArrcLLAST, 
i SAKTIARLAL ATM \RAJISlIEr (onwiNAf DEPrsnvvT 7), 

RFS^O^DE^T “ 

Decree for poswsion onpayment nf a certain turn tnthui six moiilJis in default, 
forfeiture of the right to recover possession — Ap/ical—Confrmalion of 
decree — The term of six months to run from the d tie of the final decree 

The plaintiff 1 rottglit a suit to recover po«>«cs^ion of property ha pnrcln«cr 
from defeiulmts 1 — C anti to retlocni tl»e mortgage of dcfcii<hnt 7 Tiie first 
Court having (listma'eil the suit, the Appellate Court on pIimlifTa 
appeal, pa««c<l a decree directing the plaintiff to rcco\ tr po'se8«ion 
on pajment to defendants 1 — C of a certain sum within sia nientlia from 
the date of its decree and then to redeem dcfendait 7 and on phmtiff « 
failure to pay vittiin six months from the dale of the decree he fcliould forfeit 
Ids nght to recover posse^^ion AJI pnrtjes Ixmg I «ilh the decne 

the plaintiff preferred a second appeal to the High Court and the t«\o seta of 
defendants filed scparitc 'cts <f cross objittu ii'< The Ihph C<urt confimietl 
tho decree and tl o phintiff s bctond npjical mid the defimlauts erosi ohjcctions 
More dismissed 

Within SIX months of the date of the High CmitIs d^cne llie jhiiitiT 
dcposrted in Court the amount pajalle I) hnii and applnd f r cxecntmi 
Defendant 7 contended that the plaintiff not haamg comphe<l with the tenna 
of the decree of the first oppclHtc Court his right to rtcoacr povsc'-rion in 
execution was fi rfeitod The lower Courts iipluld tlw, dcfi-udaiit s contintun 
and dimiisscd the darkhast 
On second appeal bj the j laiiitiff 

Held roacrMiigtho ikcroi that the linn fir cxi iitii _ i duria «,si fir 
po^sosslon ran from tin. diti. of It i High C< int s d <ixi nlin ni g tin. dicna. 
of tile lower Co nt fir w hat w as to I c K<kid at and inti.r| nUd \ is tl i d x rec 
of the final appellate Court 

Jl yd Bhvp Tiidir Bahadur t^ingh \ Bijai It ihadur an i \a icf an I 

\ 1 ithni'l, followid 

SfCOND appeal against tlie decision of (J R Datar, 
Additional Assistant Judge of Th.ina, confirming the 

• Si'coiid tj peal No ICS of Ifll4 
(I'lOO) L R 27 I A 2(W <*> (IS**!) I? Bom. 25« 
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oidei of K. Mclita, SxiboicUnatc Judge of Mnib'id, in 
an execution inocecdmg 

The plaintifi: bi ought a suit against defendants 1—6 to 
lecovei pos«cssioii of the pioiieitj as puich.i'^ci and foi 
ledemption against (lofciulaut 7 to ^v]lOln lus Acndois 
had alieadj moitgagcd thepiopeity The defendants 
contested the plamtiits title The Suboidinate Judge 
found that the plaintiff’s title was not pl 0 ^ed and the 
suit was dismissed 

On appeal by the plaintiff the Distiict Judge found 
that the plaintiff’s s.ilo-deed ga\o him a title to the 
lands 111 siut He, thoicfoio, set aside the dcciec of the 
Suboidinate Judge and passed his ot\ii in the following 
tcims on the 23id Decembei 1010 — 

I set JiMdc tbc lower Courts onJor d^mj^ing the smt nnd dirrel tl it on 
pl'iiidilt ivppi-lhnt pAjing defendants 1— C the bum of !’« 20118 mil 
pijing All co«S Ins own ind (Kfcntlinfs 1 — 7 lu (lie suit within sia nionflis 
from toihj he sliall Ic put m po««e8sion of tlie pnpertv flt d glnll then pij 
ilLfemlant 7 the sum of Ps 997 8 0 now found to bo due on tlie luortgAges 
with future interest At C jAer cent }cr annum from the date of rcco\cniij> 
|ossc<.«i<ti to the date of ptMiient on P*. G3S ( ) 1} Annual 

iii‘«tAlmcnts of Ps 150 pa>Al1c m IclruArj of each jear leginning wAth 
I ebnurj 1912 If there is a fAilurc to paj anj instAlmcnl when due 
defmdint 7 itn^ nppb Court for an unhr under stffion 25R (2) 

Dckbhan Igricultun t« Pelief Act If pUmtill fails to pAj the sitin due to 
defcmhnts 1 — G and cobts wjthin six itiouUia from tod tj he hlnll forfeit Itis 
right to recoAer posses'oon of the land 

Against the said decree the plaintiff prefeii ed a second 
appeal, No 284 of 1911, and defendants 1 — G and 
defendant 7 filed sepaiato sets of cioss objections In 
the said second appeal and cross objections the High 
Couit meiely confirmed the deciec of the Distiict Comt 
on the 2Gth Febniaiy 1912 

Subsequently the plaintiff paid the money into Couit 
and filed a daikhast. No 212 of 1912, foi the execution of 
the deciee Defendant 7 contended that the idaintiff 
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had foifeited las light to lecovei possession as he failed 
to comply ^vlth the deciee of the Distiict Couit aiiect- 
ing payment ’Within SIX months fiom the date of that 
deciee. The Suboidinate Judge dismissed the dailchast 
ohseiving . — 

The plaintiff dioiild l)\\e depoMled the nnoimt within the tunc fited m 
the decree of the Distnct Court or applied to the Hictli Coui I to extend the 
time fixed in tie District Courts decicc The dtcice of tlie lli^h Court 
confirmin" tlie decici. of the Diitnct Cnuit cannot he inUiproteil to extend llic 
time fixed in the d cice of the Distnet Court Ramatvt mt s Su'Hlura, I L It 
31 M\d 2a 

On appeal hy the plaintiff the appellate Judge con- 
fiimed the Older 

The plaintiff piefeiied a second appeal 

P. D. i3/nc?dfoi the appellant (plaintiff) — 'We submit 
that the peiiod of si\ mouths foi the payment of the 
amount should 1)0 counted fiom the date of the High 
Couit’b deciec in the second aiipcal whoiein tlie decioo 
of the Dibtiict Couit of Thana was confumed The 
deciee of the Tliana Distiitt Couit in .ippcal became 
moigod in the High Coiut’s dccite in the second appo d 
and the High Couit’s deciee uas the only tletioc iii the 
case that could be executed. We paid the amount into 
Com t within SIX months of the High Couit’s deciec. 
Tlic lowei Couit was, thciefoie, wiong in lefusing to 
put us 111 possession On this point the mliugs of tlu*» 
Comt aic all one way and lay do^\n that it is the decice 
of the High Coiut, that IS, the I ibt decn-o m tlie case 
which should be coiisuleied in biieh casts 

Fiuthui, the decice ot the Tlianx Dislint Comt uas 
111 the lutme ol a deeiee n/si and so w is not tpible of 
execution till it was nude ab-^oliite 

T 12 Desa I loi the lespoiuleiit ulefiiidiul 7) — Tlie 
deciee of the Tliiiii Distiict tVuit in ipped was not a 
detiee nisi Itunposid a condition on the pKniitiff 
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first to pay tlie balance of tbo purcliase-inoney to 
defendants 1 — 6 witliin six months and then, having 
done so, he was to redeem defendant 7. The Bombay 
cases do not touch the point. The decree of the High 
Court confirming the decree of the Thana District Court 
could not per se extend the period of six montlis given 
in tlm latter decree. We rely upon the decision of the 
Madras High Court in Hatnasiuami Kone v. Smiclara 
Kone^K There the lower Court had fixed a period of 
one month for jiayment. The iieriod expired and there 
was an appeal and the decree was subsequently con- 
firmed. But the right to pay was held lost because the 
period of one month from the date of the original decree 
had expired. To hold otherwise would be to enable a 
dishonest patty to secure extension of time by merely 
managing to fllcan appeal.*' Tlie same principle is applied 
in pre-emption decrees by the Allahabad High Court in 
Jaygar Nath Paude v. Jokhu Tewan^-^ and Chiranji 
Lai v. Dharam Singh^'^. The Calcutta High Court has 
tahen the same view in Bhola Nath BlmtiacharjcG'^, 
Kanti Chundra Blmttachay'jce^*^. If at all, the only 
remedy of the plaintiff would liave been to apply, if so 
advised, to the High Court for review in the second 
aijpeal and ask for extension of time. But he cannot ask 
the executing Court to extend the time at this stage. 
Section 148 of the Civil Procedure Code of 1908 is not 
applicable : Suranjan Singh v. Bam Bahai LaV-^h 

Scott, C. J. : — ^The suit in relation to which the exe- 
cution proceedings now in question have been taken 
■was brought by the plaintiff against the first six defend- 
ants as vendors who denied his title as purchaser and 
against the seventh defendant as mortgagee from the 

Hi (1907) SI Mad 28 (1806) 18 AU. 455. 

W (1895) 18 All. 223. ‘*1 (1897) 25 Cal 311. 

(6) (1912) 10 A. L. J. 520 
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otliei defendants to cnfoicc lua pntchasc sg'im&t the >90 
\endois and to ledecm the moitgage Svt ui 

The onginil Com t dismissed tlie suit holding tint the v 
pHintifTs title ss imich isei wis not pstsblislied ss he 
Ind not pud the full inuclnse inoiicj snd vvas not sutr 
leadj and billing to pcifoim Ins coritiact The fust 
appeal Couit ho^^G^el ie\ciscd the dcciee of the 
oiiginal Couit and passed a decice that on iduntill 
paying dcfnidants 1 to G the sum of Bs 203 1 8 and 
paying all costs in the suit witlnn si\ months fioin the 
date oi the decree lie should l>e jmt in possessaun ol tVio 
piopeitj md should then paj dtfcmHJ* 7 the sum of 
Rs OOrSOfoimd duo on the moitg'^ge fiuthei 

luteiest fiom tlio dato of ieco\ciing possession to date 
of paj incut on Rs G33 by anmi il inst dments of Rs loO 
pajablo in rcbiuaij of each jcai beginning ^ith 
rchiuai^ 1912 and that if tlie jd mitilT failed to pa> the 
sum duo to the dcfcndints 1 lo G md tosts Mithin 
fti\ months fioin the d iti of thc«<h<-*^^ should 
foifcit Ill's light to It t()\ti possession <>f the land 
None of the pjitKs mck sitislnil h^ this dccroo 
The plaintiff Mithin iiincta dijs filod an appeal to 
the High Couit and the two hots of defendants filed 
SI painte sets of CIOS'? obieclions Tlio deciec i'- ho^- 
0101 , confuniod bj the High Couit and the ippi.iI 
ind Cl OSS objections mcic dismissed 
V itliin si\ months fjom tlie date of tht High Court 
dociLi, the pliintiff ih posited in Couit flu unonnt 
pi^iblo b\ him The difeiiilnit 7 thin put in an 
objection tint llu plaintiff not hiMng<-oini>litil ''itli 
the tcinis of the dicnc of till iiist ipjulliti C nit his 
light to leeoM i jiosscssion in i\t itiln u " f i h »tid 
Both the lo\\ei CoiutsliiM upluhl this objuiion on 
the uithout^ of i?ann7'«<i»ii A/ «e a 'iumhua 

f' (1 I'm Ml! 

I Min — K 
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Tlicro iSjliowover, tlie diicct autlionty of tins Court to 
Smwaii thocontraiy s^e Nancliand v Vithn^^ It was there 
Balajirav “Both paxtiG'i must bo held equally bound or 

Sakuari AL equally benefited by the result of this second appeal, and 
if the onginal lespondcntswonld have become entitled 
to e\ecute the deciee of the High Court m case it had 
levei&ed the decision of the lowci Couits, v,g do not see 
any icason •which prc\ents the piesent appellant horn 
claiming Ins right to execute the tlecico of the High 
Couit in Ins favour’ These obseivations, which weic 
baaed upon a similar state of facts, aie applicable to the 
piesontcase andthcloi\ci Couits should ha\o followed 
that decision It was in accoidnnce with a decision 
lepoited in Snhhalchand liikhawdas v Velchand 

TIio decision of the Madias High Court followed by 
the lower Conits icfcrs to the judgment of Sii John 
Edge in Wn//i Pandc V Joklin Texmu''^^, which 

was based upon the express piOMSions of section 214 of 
the Civil Proceduic Code applicable in deciees in inc- 
emption suits but wo do not umlei stand tint judgment 
as throwing any doubt on the Full Bench decision in 
Muhammad Siilonnan Khan v Muhammad Yat 
Khan''^^, delivered by the same learned Chief Justice 
and applied in Sakhalchand Rikhaiulns v Velchand 
and Kanchand v VitJui^^ oi the Full Bench 
decision of the Allahabad High Couit, Shohtai Sinr/h 

V explained and adopted in ilfn/inm?nad 
Sulaiman Khan v Muhammad Yar Khan^*^ The 
observations of Baneijce J inBhofa Nath Bhutfaclmi jee 

V Kanti Chiindta Bhuitacharjec^^\ referred to in 
Karnasivamt Kone'v Sundata Kojie'-'’^ and relied on 

W (1894) 19 Bom 258 fl888) U All 2G7 

(») (1893) 18 Bom 203 (1882) 4 AH 37G 

W (1896) 18 AU 223 (1897) 25 Cal 311 

<^5 (1907) 31 Ma I 28 
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by the lesijondent’s pleadei before us, ^cic lu a case 
whcio the deciee of the lowei Comt had been dismissed 
and not confiimcd , and Baneiji J may Jme bad in 
mind the iiossible distinction between dismissal and 
conhiihatiou indicited by Jenkjns C J in Kailasli 
Cliand) a Bose \ Guija Suntlcui Dchi^^ Of the other 
cases cited foi the lespondcnt, v OannW 
a case wheie tlieic was no decision on final apjjeal but 
only a cbsmissal foi iion-i>iosccution in the final appeal 
and similai, thciefoic, to the decision of the Judicial 
Committee in. Ahdul Majnl \ Jawahii in ^^hlch 
it was held that the time foi executing a decree tusi 
foi sale of moitgaged piopejtj lan from the date of the 
High Com t dociCG confliming the decree of the fiist 
Comt Amincihi v iS'idid*’ was a case ^\hole the decree 
had been legally executed befoio the appeal and the 
defendant nt\oi applied foi a slaj of execution oi 
tcndoicd the 11101103 pu.iblo b\ him till after the 
dismiss il of till ippc d \Vc also tlnnk that the deci- 
sion 111 Ba/u Bhiip Indat Bahadut Smgh \ Bipn 
Bahmliu Snujh'-^'t is an authont3 in the appellant’s 
fa^om What h.is to be looked at and intciprotcd is 
the dtcioc of tlio final appeUato Couit, in this case the 
High Comt 

Wc rcseisc the dociee of the lowci Court, set aside 
the defendants objection aiul lomuid the pluniiirs 
apjihcUioii 111 execution foi disposal according to law 
Jhhjjdint 7 to pi} the losii. of the olypctjon 
thioiipilioiit 

Deem nutstd and icnianded 
(. II R 

a) (I'll p 19 Cil iJj il I ‘li*! iW (laU) 3C Ul 

n (is'iii) n 1 ro «* (ibj.) 17 Di-ui 5I7 

aj (1 nx)) L I. I X J09 
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APPE L L A TE CIVIL 

Defure Sir Haul Sctttl Kt Chef JuiUce aud Mr Justice ITayiraid 
MISS BLAIyCIin SOMnUSETTAMOU (orkjjval PETiTjoNEn) ArrFLLAST, 

V CIIARI ns G1 01 GL BLEAGH (oihginal OrrovpNT) Rl'spondent 
AND CHARLES GFOIlGE BLEACH (onirjsvL OrroNENT^ Appejlant 

V MISS BLANCHE SOMERSET TAALOR (omoinal Pftitioner) 
Pf'^povdent * 

Tnihaii Diiorce Act (1\ iflSCOj section 37 — Decree for ilnorce — 
Permntient mainteHanee — Atctird of a lump sum — Payme> t 
In a suit for dixorcc Irouglit bj tlie «i£c the District Judge lias under 
section 37 of the Indian Dixorcc Act (IV of 18C9) power to niako the order 
for p-ijincnt of n lump biim for the permanent maintenance of tl o wife 

Per Uayirard J • — Tim plain meaning of the mciJs of eection 37 of the 
Indian Duorcc Act (IV of 18C9) in that the f?roBS sum of the money should 1 o 
paid absolutely to the wife and that the annual sum of money shoiild lo 
limited for the period of her life 

Cross appeals against the decision of C A Kmcaid, 
District Judge of Poona, in suit No 110 of 1914 
The petitionci. Miss Blanche Soinciset Tayloi, had 
applied to the High Couit foi a judicial sepaiation fiom 
hoi husband Tins was gianted to hci on the 20th 
Soptembei 1904 and the Coiut awaided hei alimony 
at the late of Rs 150 a niontli This allowance the 
petitionei ieco\eied fiom her husband until 1913 wlien 
she applied to the Distiict Coiiit at Poona foi a di\oicc 
The Couit passed a deciee msi for divorce in suit No 50 
of 1913 on the 17th Dcccmbei 1013 and the High Couit 
confiimed tlie decieo on tlie 2Gth June 1914 Subse- 
quently on the 11th July 1914 the petitionei presented 
an application, No 116 of 1914, to the Distiict Couit 
praying that the opponent may be diiected to pay bei 
Rs 50,000 in lumxi iindei section 37 of the Indian Dl^ oico 
Act The Coiut awaided hei a lump sum of Rs 5,000 
With 6 per cent intciest fiom the date of the docioe till 
payment and an injunction lestiaining the opponent 


Cross Apicils Nos 200 and 201 ol 1914 
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£iom (lisiiosing of Ins piopcity till lies Inti satisfied the 
petitionci s claim itli costs The iiitciest as dncctcd 
to he leco^elahlo monthlj 

The xietitionei and the opiionent hciiig dissatisfied 
with the said 01 del thej inofoiicd tioss nipealsNos 200 
and 201 of 1914 icsi)ecti\elj 

G S liao foi tlic apiicllant (opponent) in ajjpeal No 201 
of 1914 — Wo submit tint the Dntiict Judge had no 
jniisdiction to avraid .a lumji sum to the iietitionei with 
a diiection tint it be paid o\ei to hei, and secontlh, 
that in any eaeiit the amount aw aided is excessne 
Section 37 of the Indi iii Diaoice Act aulhouzes a Judge 
to secuie a sum to the wife Sccuie cannot mean 
* pay 01 ei The object of the statute is to secure 
maintenance to the wife duiing l»oi lifetime TJie 
Indian statute follows the English liw In MciJlci/ \ 
it was doubted if m<uu me hided p nment 
In a itcout case Tnenfi/nion \ Tk (iih/i it was 

dofinitelj lulctl th It Couit lus no mlhoiit^ to iw ud 
lumpsum riiowouK an\ tcim not exceeding hot 
life qualify the whole cl inst and ln\ing icgaid to the 
fi uuo and scheme of the seelion flu lonstinction 
accepted in Twcniyimtn \ Tmntyman^^ should be 
follow ed 

Wo fuithci submit tint on flu eMeUnce the iwaid of 
Rs lOOOis 1011 exce‘'aiii Oiigmdli the ifclitioncr 
was aw aided 12a pci month ind c\cn lint imount 
being cxcessiit wc weie going to Imm it leilunel 

Bmniny with T B Vi m mil P Btiutti foi the 
icsxiondciit (jietitioni.ll in ippe il Iso Jdl ef 1 dl — The 
oidci of the Tudge is eoiiect ''o fu i'* hn j)iiwcr to 
aw ud a lump biim i^- eoiutiiiitl the comliiiuiis in 
Engl ind ditTci fiom iho-'t in Iiulii Tlu wife nm 
leaie Indii aiul einnot bi txpteitd to return here 
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e^cly time to 1*006110 liei allowance Hence the statute 
eiuiiowers the Couit to grant to the wife a lump sum 
Now as to “sGcuiing” wo contend that there could be no 
bcttci method than “paying over” Even in England 
it was undeibtood that the Court had such power No 
doubt the lecent ruling in Ttuentyman v Twentyman'-^'^ 
IS against us But the English and Indian statutes 
diffci In the authouzcd copy of the Indian statute 
theic 18 a comma aftei the woids “gross sum”, and so 
the woids “ foi anj tciin not exceeding hei life ” cannot 
qualify “gioss sum” Tlie lecitals of leasons in the 
two statutes also diffei 

In oui appeal (No 200) we submit that the amount 
awciided to us IS too little Oiiginally Me wore gnen 
Rs 150 pei month, that is, Es 1,800 pei yeai Es 5,000 
if invested, will not fetch even Rs 200 a yeai, that is, 
notcicnofRs 1C pci month The opponent has fair 
means and we should be awarded, on the principle of 
English cases, a gioss sum which would yield at least 
Rs 100 pei month 

Scott, C J — These arc cioss appeals fiom an oulei 
of the District Judge of Poona awaiding a lump sum of 
Rb 5,000 to be paid to the potitionoi foi permanent 
maintenance iindei section 37 of the Indian Dn 01 ce Act 
IV of 18C9 Tlie petitionci appeals on the ground that 
the sum awaidcd is not suflicicnt and that the Court 
should ha\e seemed to hei a sum the interest of which 
would secuie hei at least Rs 150 per mensem The 
lespondent appeals on the ground that the Couit has 
no powei to awaid payment of a lump sum and that 
if it had the power the sum awarded is excessive 

First, as to the iiowci of the Couit to awaid p lyment 
of a lump sum 
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The imteiiM clause of section 37 of the Divoice Act 
IS the thud It gi\es the Couit powei to “oidei that 
the husband shall, to the satisfaction of the Couit, secure 
to the wife such gioss sum of monej, oi such annual 
sum of money foi any teim not exceeding hei own life, 
as having legard ” etc 

As the sentence is punctuated in the state publications 
of the Act it seems to me to be cleai that the uords 
“for any term not exceeding l\ei own life’ cpiality 
“ annual sum ” and do not qualify ‘ gioss sum ’’ If so 
assuming a gioss sum to bo aiailable, how can it be 
hettei secuied to the wife than by pajing it oiei to hoi ? 

The aigumont against tins Mew w is based upon the 
judgments in Medley v Medley'-'^'* and Tweniyman \ 
Twentyman^'' 

I can see no leason wdiy the punctuation of the 
editions of the Act issued by the Goienimcnt of Incli i 
should be disiegaided for so fii is I im »w in, tlieic is 
not m India anj unpunetuakd oiiginil stitutc Book 
The position IS not the same as in Engliml whcic in 
Slephcnson^ Cockbuin C T said “On the 

imliament loll tlieio IS no punctuation and wo then.* 
fore aio not bound by that in the punted copies ’ In 
Baiioiv'v Sii John Roimllj AI R 'said ‘I 

supposed I should not Icain mncli on the subject fiom 
the inspection of the Roll of Puliiinent but as it was 
in inj custody, I ha^e c\imine(l it It stems 

that in the Rolls of Piiliamciit tlic woids m ULitr 
punctuated md iccoidinglj ^cl^ little is to bt Inint 
fiom this document ’’ 

The punctuation of tlio Queens Puntiis iditioii of 
20X21 Vict c 8) section >2 published in ls>7 is the 
same as the Iiidnn punctnition uul it ippe irs 


1914 

T\^Lor 

(Mrss) 

V 

Cll \PI FS 
Bincii 

CltVRLFS 

Blevpii 

Tvu K 
(M. ) 


0) (1S8>) 7 1 D 1>2 tt I 124 
P> [1003] 1 82 


O) (Ih > I R s s ni r^^ I 1 H 
1«) (is ■)_4 1 327 al p 33 • 



18G THU INDIAN LAW REPORTS [VOL XXXIX 


1014 


Tatlou 

(Mi‘=s) 

CiiAriF'! 
Blf veil 

Chafles 

BLfACH 

Tatlok 

(Mi&s) 


that in thice lepoited cases covciing a peiiocl fiom 1870 
to 1902 (viz y Monts V Mon'ts^^\ Stanley v Stanley^'', 
Ku 1c V Kn 1 l^'>) the Dnoice Couit in England has taken 
the woids now nndei consideiatiou as autlioii/ing it to 
awaid paj ment of a Inmi) sum to the petitionei’s wife 

In Medley V Mcdley^^ the appeal Couit in England 
expressed a contiai-y opinion being influenced paitlj by 
the iccital in the amending Act 29 and 30 Vict c 32 and 
in Tiventyman ^ Tweiityman^^^ .Teune J held that the 
Couit had no pouei to oidei a lump sum to be iiaid 
o\ei to the petitionei bj'waj of peimancnt maintenance 
That conclusion was possible thougli by no means 
ines itable on an unpunctuated Act, Imt I do not tlimlc it 
would he a leasonablc conclusion on the clause of the 
Divoice Act of 1SG9 punctuated as it is m the Govein- 
ment of India edition 

In India we ha\c no Amending Act witli an explana- 
toiy lecital such as T\as befoie the Couit in Medley \ 
Medley'-'''' Section 37 incoipoi ates without comment the 
operatno paits of the two English Acts and cannot be 
constiucd with icfeicncc to a lecital which has boon 
omitted 

Inmj opinion, tlieiefoie,thi. Distiict Judge had iiowci 
to make the oidei foi payment of a lump sum 

On the second question wliethei the sum awaidcd 
was adequate oi cxccbsi\e it appeals to me thit on the 
CMdeticc it was a leasonablc awaid and I do not think 
this Couit would be justified in inteifciing with it 

I would dismiss both appeals without costs 


Hai’WAKD, J — I quite agiec that we should not be 
justified on the scant} mateiials before us in inteifciing 
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with tlic amount, namely Rs 5,000, awaided foi peima- 
nent mamtcnanco b\ tlio Digtiict Judge. 

But the question ^ liethei that amount should be p iid 
absolutely oi should bo seemed foi a limited teim by 
an aijpiopiiate instiuinent would appeal to ino a moie 
difhcult niattei We ha\e been icfeiied to a niimbei 
of conflicting decisions of the English Couits upon the 
^ollesl)oudlngplo^ isions of tJie English statutes, namely 
section 32 of 20 X 21 Vict c 8 > (1857) and section 1 
of 29 iL 30 Vict c 32 (18G6) w’hicli have been combined 
into section d7 of the Indian Divoice Act, 18G9 TJio 
Judge Oidinaiy Sii C Ciesswell oidoiod tlie absolute 
payment of a gioss sum in the case of Monts v 
and Goiell Dames J followed this oulei in 
the subsequent cases of Sfaiilcij\ and Kitk 

V But in tlio mean while JesseJ M J? had 

hold in the case of \ th.it the .ibsoluto 

payment of a gioss sum could not be oidciod, becaii'-io 
payment fiom time to time was contt mpl itcd by tlio 
woid “socnio” UMd in the statute of 1857 It w.is 
again moio lecently licld by .Icune J in the case of 
TiKuti/inaii \ TtLt'tifi/nufn^*^ tli.it the woid “ secure ” 
WMS go^culod by the iihiase occuiiiiig I.itei on “foi any 
teimnot exceeding life ’ Lindley L J concmicdwith 
the M.istei of the Rolls in the foimei c.ise but ol)scr\ed 
that the woid “ seeme ’’would oidinaiily inclmle ‘ pay* ” 
Tlic learned Judges appeal to li x\e Iiceu ino%ed to their 
decision by the considciation that the woid socmv ’ 
coupled with the pioMsion foi the execution of a jiioju i 
instiumcnt in the statute of 1857 aiiplied only to la'-es 
wheie thcie might bo piopeity whitli could pioperly bo 
hecured by such instiuineut as rccittd in the pn'aiublo 
of the subsequent stitute Junkiug piocision for ea-'CS 
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tlieie miglit be no such iiiopeity namely the 
statute of 1866 We should no doubt feel omselves 
bound to follow that decision had the piOMSions of the 
English statutes been incoipoiated in then entiiety 
in the Indian Divoicc Act, 1869 But the distinction 
between cases of piopeity and cases of no jiioperty 
has, intentionally oi unintentionally, not been letained 
o^ing to the omission of the preamble of the statute of 
1866 So that the opening woids ‘ In c\eiy such case ’ 
which would othciwise lia\e icfeiied to cases of no 
piopeity cannot giainatically be so lead in section 87 
of the Indian Divoice Act, 1869 

ought, thciefoic, m my opinion to appioach the 
mattoi as ics tntcgia fiom the staiting point of 
Lindley L J that the woid “ secure ” would oidinaiily 
include “pay” and consider ■c.hethci that ordinary 
meaning should be modified by leason of the other 
■uoids used m the section Tlie mateiial avoids are 
that the Couit may oidei the husband to “seeme to 
the uifc such gioss sum of money, oi such annual 
sum of money foi any teiin not exceeding hei own 
life, as It thinks leasonable and for 

that iiuipose miy cause a proper instiument to be 
executed” The plain meaning of those woids would 
appear to me to be that the gross sum of money should 
be paid absolutely to the iMfe and that the annual sum 
of inonej only should he limited foi the peiiod of her 
life It was the use of the woid “annual” which 
required the limitation “foi the peiiod of hei life”. 
The woids would liave been “ such gioss oi annual sum 
of money for any teim not exceeding hei own life”, 
if it had been intended to limit the use of the gross 
sum as well as the annual sums for the peiiod of her 
life It TNas raoieovei apparently foreseen that the 
gioss sum might be paid down at once in which case 
theie would he no necessity for the execution of any 
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<Ioc\iment and hence among otlici leasons no douht it 
was piovided that the paities “ may” and not “ shall ” be 
oideied to execute a piopci document The succeeding 
clause opening ^\ltll the woids “Inevcij such case” 
must, as alieadj indicated, be constiued as adding powei 
to oidei the payment of inontlilj oi weekly sums in all 
cases and not ineicly in cases ot no piopeitj owing to 
the special foira of drafting of section 37 of the Indi m 
Dnoice Act, 1869. 

These conclusions have been icaclicd without le- 
feience to the punctuation, but if legaid maj be had to 
punctuation, then they aic conliimed by the punttii- 
ation ot the section as appealing in the publication of 
the Act at page 375 of the Ga/cHe of India dated (dh 
Maich 1869 The goncially accepted lule was that 
punctuation could not be rcgaulcd m intcipietiug Acts 
of Parliament and this lulc was founded onieisoiias 
no punctuation appe uod in the Acts on the Rolls of 
Pailiament But since 1819 inuictiiation lias been 
inseitod NoNcithcloss the old lulc would appeal to 
fluiMac in England (Maxw^ell’s Inteipiotation of 
Statutes, ath Ed., chap I, s.cc V, pp 07 and 68) Loid 
Eslici H R obsened that thcio wcic no such things 
as stops and biackets in an Act of Pailiament and Loid 
Ei^ lefused wlicic the sense was stioiig to “pau'-o 
at those misoiablc biackets ’, though lefraiiiiiig fiom 
CKpiessiiig an opinion whethci brackets could be looked 
at in an Ait of Pailiament m the cise of Du! t of 
Dnon^hiit \ 0 Coniioi^'^ It should be no mattei of 
suipii''C theiefoie th it tt»e old luU should hi .tiiplied 
to the old Regulations piomulgiliil lu tins umiitri and 
it willlic found that the Pn\\ Couniil uiniilvid u}»on 
a consideration of an old Bcngd Rigul Uioii of IMO that 
It w'as an oiioi to leh on punituitiou in lousiruing the 
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Acts of the Legislatnie in the case of The Maharcini of 
Btuchian v Kushna Kamini Dasi^^ But whate^e^ 
ina\ Im^e been theiwactice undei theoklRegulation&,t]ie 
piactico would appeal since the constitution of legulai 
Legislatuies 111 India to have been to inseit stops in 
Bills befoie the Legi&Iatiues and to letaiii them m the 
authentic copies of the Acts signed b}’ the Go\einoi- 
Gciieial and published in the Gazette of India and 
Maclean C J ventiiied to look at the stops in such an 
Act in the case of The Sen ttaiu of State foj India in 
Coitiail V and so did Paisons Ag C J. 

in the case of A (TT^//c)\ B (Hushan(J)^^\ though the 
action of the lattei was lepiehended by the Full Bench 
of the Allahab ul High Conit in tlio case of Bdwaid 
Casion v L H Caston^*^ idling on the leinaiks of the 
Piny Council Witli due defeicnce to that Bench theie 
^^ould, howe\ 01, appeal tome no snfficienf giouiid, in 
■Niew of the fact that it i\as an old Regulation undoi the 
consideiation of the Pii\y Council and in Mew of the 
delibeiato inseition of stops by the legulai Legislatuies, 
foi lefufling the assistance of the punctuation ^^hele 
the sense might otheiwise be doubtful in Acts of the 
icgulaih constituted Legislatuies of India 
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Bt/ore Mr Juilict Beaman 

HIRJI KlIETSCY & COMPANY. Plaistitts x THE BOMBA'i BARODA 
AND CENTRAL INDIA RAILWAY COMPANY Defespants *■ 

Indtan Contract Act {IX of ISIS) tecUtmt 131 and 153 — LiahiUlij of Baihcay 
Camjianiea for last, danage or deetructioa of goodt entrutted to them for 
camag* — Eiidenee neecttarg io tronerale Jtadieay Comjyany trheii the trot 
cauteof the lost, etc, cannot he oictrtained — Proiiitonofapjdianeeilopnt 
out free 

H sued tlie B B & C I Railwny Company for tlic a alue of certain Inles of 
cotton entrusted to tlie railway company for carnage and nccuicntally burnt 
while being so earned 

Held, that the raih'aj company merely by getting the Court to Ichc'e 
that the wagon on which the goods entnisted to it had been loaded had 
been so loaded with ordinary care had not done all that xraa needed to abeoho 
itself, but that in the absence of n definite known cause the railway company 
had to satisfy tho Coi rt that m the m magement of its cngme«. and in tlio wliolo 
courso of draxMng the wagon to the place where H caught fin tho railway 
company obiserxed in all reapects the amic degree of cire and pnulenco which 
an ordinary man conacyang hia own Mduabic goods might haae been espected 
to taho under the same circumstance* 

^Yhcn anyone has entrusted goods to n railway company for carnage, 
and those goods are lost, dainage«l or distroycil while in the possession and 
under tho control of the railway company Iho fact of tlio loss damage or 
destruction w enough to ca«t upon the company the lutden of proving 
that that loss was not due to any negligence on its part The standard nf 
negligence is giien lU sections 151 and 152 of the Indnn Contract \ctliit 
no general rule uniicraalU applicalle can le laid down as a rule of law 
defining tho amount and quality of the proof in ciery case wliich will 
discharge the railway lOmpany s onus 

LntAicAfiiid Hamehaml \ G I P Rxitiray Comitanyt}) an aiithontv 
for the propoMtion that a doirxi wight not to be pieu again'l a railway com 
pany sued ns 1 aiho for lo'* dimigi irdi»tnicti nef giHst'* 1 iiUsl to it the 
moment it admits that it la iitial I t>assi,;ntlu rem oiu«» if il i kxs Tli» 
eoinpnny as I aiUe is prinnnli lidK f rtlu I lutitius rc tirate I'vi'lf in 

•O C J Suit No *161 of m 2 
P) (1311)37 P m 1 

n 11%— I 


1914 
March 7, 



192 


1914 


lIlRJI 

Kiiftse\ 

C0MPA\i 

0 

B B &C I 
Baii way 
Company 


THE INDIAN LAW REPORTS [VOL XXXIX 

twowajs Itrmj while ignorant of tlic cause of tlie fire r 1 ow if it can tint 
that cause could not po^illy le nttributalle to itself tl at in other words it 
was altogether external and 1 ejon 1 the nilwa) conipany s control Second tl e 
1 ailec while ignoiant of the lero caKSn might point to the fact tl at le lad 
taken siidi precautions agaiistnsk had dealt with tl e goods entrusted to him 
wath such care tint wlnleser the cause niiglit le and although attributal le to 
Ins own act Jtt it must I c presumed to 1 ive 1 etn of such an unconinma or 
of such an iinj revcnial le kind lint he o ight not to I e 1 eld respoiisil le for it 
But such a defence coul 1 oiilj he logit Ml j (if tier logical! j) esiahh 1 ed 1 j the 
Mrt nl exclusion of all canscB of an ord nar^ 1 tnd ftttiibutil le to the haike or 
Ills Bcrs ants or machinery 

The plaintiffs in tins suit weie a film of cotton 
mci chants caiiying on business at Bombaj and haMiig 
a bi'inch ofGce at Ujjain On the IStli of Ainil 1012, tJic 
plaintiffs’ blanch at Ujjam entinsted to the defendants 
at thoir station at Ejjain 2 lots of cotton of 135 and 
100 bales iespecti\el> to bo dehacied to the idiintiffs 
in Bomba}, and the defendants gave lecoipts in lespect 
of each of tliesc lots The plaintiffs piesented these 
leceipts at Bomba} to the defendants and paid the 
height pa} able in icspect of the lots, hut the defendants 
failed to guc delneiy of 122 biles out of the lot 
of 135 bales and of 51 bales out of the lot of 100 bales 
In fact tlie bales of uhich delnei} was not gnen ]iad 
been destiojed bj fiie wliilo in tlie custod} of the 
defendants the cii cumstanci-s of such destiuotion being 
fully set out in tlie judgment of the learned Tudge 

The plaintiffs on ftailing to icceive the bal mce of the 

bales aboa e xaentioned the deiemlmts to leco-vei 

the \alue tlieicof In then wiittcn statement the 
defendants stated that the bales had been destio}ed 
while in tiansit on the defendants lailwnj, that the 
defendants had been unable to disco\ei the cause of tlie 
file, but that the liie and the destiiiction of the hales 
had not been due to the negligence of the defendants oi 
then seivants oi to an} cause foi which tlie defendants 
weie responsible and claimed that in then caiiiago 
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•xml custody of the bales the defemHuts had acted 
thioughout ^Mth all the cue and t iKcn all the piecau 
tiouR incumbent on them is bailees 

Iinci a) ill/, with Had cs ind Ca2}tain foi the pliin- 
tifC-, 

Contends th it the i ulwij has got to sliou Mint the 
cause ot the flie Mas 

Relics on Ilinlstone \ Loudon Ulectiic Haihvaii 
Company^^^ 

Deals the method of loading tlie bales alleges 
inipiopei min \gement of the engine 

Refcis to Pi(j(jot \ Tin Eui>tcni Counties Haihiaii 
Compamj''^^ rtemautle \ The London 5 Y Wcstcni 
Pmlwdu Co 

Contends tint tlioic is no evidence is to inks being 
giNCii to the duM i 

Uelus on inhsin \ Hn South L n lidiliLai/ 
J hi Itn a s Sttuin Xai n/ntion Contpnioj ^ 
Chi \ihnn(l Duoifai 

Biuuiuij ""ith him Stiaiu/iuau (AeUoeite Genci d) 
ind Jauhne, foi the defend iiits 

BEtM\>, T —llie mitciial fiets about which theie is 
little, if uiy dispute, uc tbit tht elefiml mt comp in\ 
iccLived tioni the pliintitrs ISb biles of full pies^cd 
eotuui It 1 eon\i\uui fioiii Ijjnii to Coldii liit 
goods \Ncit to In. e uuid it riilu i\ iis} fhi \ ippi ir 
tohiNibeiul iikd on i bogu ope 11 tnu I !oil\ live feet 
longbv iiiiu Itit wuU inside nu isuieiiieins lniwitii (he 
llthuulKth Viuditljjmi Duiing th it lum ilniigh 
the iL IS no spciiln. », \ ukiue on tin point n ni i\ Ik t ikeu 
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twowajs while Ignorant of the cause of tlie fire show, if it cm t)iit 

that cause could not po<!ai11j le attnbutalle to itself (hat m other wonla it 
was altogether external and I ejond the nilwa) company s control Second the 
I ailec while ignonnt < f the lem rai/*a might pout to the fict that he hid 
taken such precautions against nsk had dealt witli the goods entrusted to 1 iin 
with such care that whatcicr the cause niiglit Ic and although attributable to 
Ills own act jet it must 1 e presumed to 1 ave 1 etn of such an unconnnoD or 
of such an unpre\ciital le kind that I c ought not to I c Iichl responsible for it 
Blit such n defence coul 1 oiilj be logit allj (if cicr logic allj) established I j the 
virtual exclusion of all causes of an ordinarj kind nttril ililleto tlie bailee or 
his Bcrv ints or machincrj 

THU plaintiffs in tins suit wcie a film of cotton 
mcicliiints caiiying on business at Bombaj' and IiaMng 
a biancli office at Ujjain On the 15tli of Apiil 1912, the 
plaintiffs’ blanch at Ujjain entinsted to tlie defendants 
at then station at Ujjain 2 lots of cotton of 185 and 
100 bales iespec{ne4 to be delnoietl to tlie plaintiffs 
in Bombay, and the defendants gave icceipts in les^iect 
of each of these lots The plaintiffs piesonted these 
iccoipts at Bombay to the defendants and paid the 
height payable in icspcct of the lots, but the defendants 
failed to gi\e deU\eiy of 122 bales out of the lot 
of 135 bales and of 51 bales out of the lot of 100 bnlos 
In fact the bales of \\hich delnciy v.as not gnen had 
been destiojed by file T\hile in the custody of the 
defendants, the ciiciimstances of sucli destiuotion being 
fully set out in the judgment of the learned Judge 

The plaintiffs on failing to icceive the balance of the 
bales abo\e mentioned sued the defendants to i6co\ei 
the \alue theicof In then 'wiitten statement the 
defendants stated that the bales had been destiojed 
■while in tiansit on the defendants’ lailwa^, that the 
defendants had been unable to discovci tlie cause of the 
fire, but that the file and the destinction of the bales 
had not been due to the negligence of the defendants oi 
then seivants oi to any cause foi winch the defendants 
were lesponsible and claimed that in then caiingo 
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and custoilj of the b'lles the defeniHnts had acted 
thionghout ^\lth all the caie and t ikeii all the piccau 
tioiis incumhent on them as bailees 

Iniei a) itij^ With liail cs ’xnd Captain foi the plim 
tills 

Conteiidb tint the lall^^ay lias got to sllo\^ ^^hat the 
cause of the file ^^ab 
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foi gianted that a consideiable number of tiains passed 
Thiee lines conveige on Ujjain, the defendant-com- 
pany’s lines, the Gieat Indian Peninsula Railway 
and the Rajputana-Halwa Railway But the general 
control of the station is in the hands of the defendant- 
company The wagon No 13024 duly loaded with 
these 186 bales was finally despatched from tljjain 
between 5 and 6 pm of the IGth April, being the 42nd 
wagon on the 62 up tiain, which consisted of 59 wagons 
and the guard’s van The contention of the defendant- 
company 18 that the wagon was properly and carefully 
loaded at Ujiain, that{none of the coolies employed in 
loading it amokedun its Mciuit>, that there weio notices 
prohibiting smoking, in English and Vernacular, that 
the wagon itself was e'^amined and found not to be in 
anyway defective, that the load was pi operly sheeted 
with thiee fire and water and rot proof sheets, the 
measurements of which are twenty-five by seventeen 
and a half, and that the sheeting was lapped and sealed 
and that all these precautions weie verified more than 
once by the clerk in chaigo of that business at Ujjam 
The tram started, and, like neatly every other tiain 
running that night on this section of the line, was 
considei ably behind time The traffic was gieatly con- 
gested, and there was great lack of watei between 
Bangiode and Rutlam At a station called Nngda the 
62 up was stopped and a down mixed brought up along- 
side it The engine of that tiain must have been close 
to the 62 up, though the oaidence in this case is that it 
was at some distance from wagon No 13024 That 
engine went to water, that is to say must, before the 
trams parted, ha\e passed some part of 62 up at least 
three times, and at aery close range No fire was, how- 
eaer, detected, and the 62 up proceeded to Bangrode 
which it reached between 11 and 12 p m on the 16th 
Here, owing to the congestion of the tiaffic, it leceiaed 
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oideis from Rutlam, not to pioceed The engine was 
needed to carry off the traffic whicli had accumnlated 
in Rutlam; and the Bangrode station oflicnls \%eie 
ordered to stable this gieat tram, consisting of 59 
loaded wagons, at Bangiode "We may assume that if 
the wagons weie loaded with meichandiso aaciaging 
even only a quaitei of the value of that packed in 
wagon No 13024 the total value of this load would 
ha\e been veiy consideiable I mention this in connec- 
tion avith one of many arguments which may haae to 
bo noticed latei, namely, that it would be iinieasonable 
to expect the dcfendant-companj to maintain any fiic- 
quenching apparatus at a small mcousideiable station 
like Bangiodo, the average daily takings of winch wtio 
from rupees flae to ten a daj Bangrodo is a small 
station, hut it is clear that it is used as a supplementary 
stabling station to Rutlam, when the accommotlation of 
the latter is exhausted, and thciofoic inaj, at anj tunc, 
bo requiied to sholtei goods of gicat value On icceipt 
of these oideis the 02 up was biokcii into two parts one 
pait consisting of fifteen wagons being stabled in the 
dead end siding, the othei consisting of the lomaindei 
of the tiain being stabled m the refuge siding The 
shunting opciations occupied fioiii onc-haU to Ihice 
quaitois ot an houi, and diiiing that time no signs of 
fire were noticed It will be noted that as 'joon ns the 
fust fifteen wagons iiad been subti icted fioin the ti-ain, 
the engine, if It had completed the shunting fiom the 
real, would have been the gnaids \an and scacnteeii 
wagons off the burnt tiuck, ind it fiom the other end 
27wagonsoffit In iieitliei ea‘«cwouldith i\ i boon with- 
in .1 distance which, in the opinion of the heuU of ilic 
defend uit-riilw IN, is dingcious But pusuinabh in 
the couiso ot the slumting it must ha\t pw»ed the 
burnt wigoii nioie tlim oikc, it furh clo'.e range. 
AVhcu the nnIioIc o 2 up was tluisstxbled u Bangrode 
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the engine diew off and waited on tlie mam line at 
some distance, say longlily 100 >aids, fiom the huiiit 
wagon, ^Mth steam up, waiting foi peimission to 
pioceed to Eutlam It appeals to hai e stood so, foi about 
an houi and a half in all befoie it got line-cleai and 
went off with the engine-dmei and guaid That was 
about 1-dO on the moining of tlie 17tli The actual 
houis and minutes aie of no imiioitance and I am onij 
giMug the times appio\imateI^ The Deiuity Station 
Mastci was on dntj dining the night and snpeiintended 
the shunting, but neithei he noi anj one else detected 
anj file Consideinig wlicie the engine stood, and liow 
long it stood theie, and consideiing tint the dii\ei, 
fireman and gimd at any late weiepiobibly awake, it 
is in tlie highest degiee iminobable that the fiie wliicli 
subsequently biokc out and tonsumed all these bales 
but tliiitocn could haao made much headway at tint 
time, 01 been Msible fiom without the wagon Tho 
63 down tiain fiom Rutlam loached Bangrodo about 
two houis late, say at 3 30 am, on the 17th, and the 
dinei of that tiaiii saw smoke rising fiom wagon 
No 13024 at a distance of about quaitei of a mile fiom 
the station It was i daik night, no moon, and I doubt 
whether it is possible to sec smoke in such ciicum- 
stances, unless it is slightly incandescent, and shows 
a certain amount of glaie or light as well as meie 
smoke But the engine dii\er declaies that he did 
not see any flame oi light, onlj smoke Tlieie is a 
conflict of cMdence, (and a gieat deal too much has 
been made of it) iwhether the fiie w.is hist seen by the 
pointsman sent to piepaie the points foi tho incoming 
63 down 01 bj the dmei of that ti un, and who 
fli&t lopoited It to the Deputj Station Mastei In' 
my opinion it makes not the slightest ditfeieuce wlio 
fiist saw and who liist lepoited the fact tliat the wagon 
was on file, for it is common giound, and that is all 
tint is impoitant, that the file was fiist seen and 
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lepoitecl -wlieii this G3 down was entciiiig B ingiodc at 
about -i 30 VIU The engine of tlie 63 down w is at once 
utilized to isolate tlie binning wagon while all anil 
able Innds weie Kiiminoncd to help in putting out the 
file Uiifoituintch the only fiie (pioiichmg ipplinnccs 
a\ailible at Bangiodc wcic si\ hand Inicl its ind i 
wateiingcm Theie is i well with i lope but the 
ivatci wasAeij low anditis ob\ious that little could 
be done with sucli meins to cope with such a fiie as 
had now dc^eIoJ)cd in this wagon load of cotton 
While the wagon was being isolated it anpcais lint 
tlircc 01 foil! men got on the top and managed to dis- 
lodge 2 j oi 20 bales with then hands and ciowhiis 
Some of these w CIO aliculj on (lie But as the flimcs 
lose tlio men tould no longei bt ij on the w igon ind 
these attempts at sah ago had to be abaniloncd But 
if it 1)0 tiuo tint these men wcu dilc notonh to mount 
the wagon but letinlK to woil on it foi soim tiuii 
(and something of the I ind must teitanih lii\i bn n 
done) it follows that tin. fiu could not d tint inm 
ha\e Ki7C(l the whole length of tin w igon imd pio 
biblj w IS euntlncd is jiUoged b> tin dirimhiiit tom 
pui> s witiussos on the point, to the einlii poilloii 
1 In le IS sonic uiibig^uif^ on this point tlio witmssm 
01 Home of them piol)al)l> ineuiing b} tin middh cif 
the wagon not the inidiUo iioitioii of the sinfaei but 
tin ecntic of the loul The lattoi stitcinent <oiihl 
Inulls b count it the comiiain sotlici eeuhneeaH in 
tin comph ti uulcircctiee slmliii^ of tlic wagnii b 
tiiu loi It woiiltl tin n 1 im lutii inipossibli 1r>Hi« 
into the t( ntie ol liio w «,,< « d dl tint no tm Wf.iibJ 
ban been mmUK until tin H inn*i li i M uisi t},ioijfT|, 
tin slucting Isoi it pi >t »H tint this would flrHl 
ln\i occinud it tlic ‘•nh ilili m,^li I sujpfyc^ il 
po Sibil tint It Inn ib m tin ila fpustioiiof 

slintuig the ill fi mhnt mini ni' ntcmls 
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Tvagon was sheeted with three sheets, while the 
plaintiffs’ case is that it was only sheeted with two 
The thud sheet is not traceable The sheeting lecoid 
book of TJjjain has disappeaied In fact it does not 
appear to have been kept during the first half of April 
as the local staff was overworked and unable to fill in 
all the lequiied records The evidence, sofai as Djjamis 
concerned, uponthispomt ispurelygeneral Noneof the 
Yiitnesses can pretend to ba\e any definite lecollection 
of this particular wagon, oi how it was loaded, or 
sheeted 01 sealed All that that pait of the eMdence 
amounts to is that the usual piactice is to load, sheet 
and seal in a paiticular way, and that no wagon loaded, 
as this wagon was, would have been allowed to proceed 
had it not been so loaded, sheeted and sealed That 
IS of course merely begging the question, and all sucli 
eiidence appears to me to he quite valueless and 
negligible But at Bangrode we have the evidence of 
the staff to the effect that the wagon had three sheets 
on It, of which the middle sheet was totally consumed, 
not a rag or vestige of it remaining Considering that 
neither of the othei two were much buint that appears 
to me almost incredible Of couise theie aie diffeient 
ways of spieadiug thiee sheets of these dimensions over 
a wagon foityfive by nine, and loaded to a height of 
say fi^e feet But Mr Pechey’s evidence suggested 
that the thud sheet would be used undei the otlier two, 
and there is other evidence in the case to the same 
effect, namely, that underneath sheets arc fiist put o\ei 
the goods and then sheets over these again Nov if 
that had been the method of loading here, I mean if the 
third sheet had been put ovei the central twenty-fno 
feet of the wagon, diopping down say four feet o\er 
each side, and then the other two sheets liad been placed 
over it so as to oaeilap say ten feet on either side 
leaving a drop for each of fi\ o feet o\ er each end of 
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tlie wagon (and that seems the natiiial wav to emploj 
thiee sheets of these dimensions upon, a load placed in 
a wagon of the dimensions of No 1^024) then it is 
ohMOiis that that cential sheet could not possibly haae 
been so iittcilj destiojed without doing aaeij gieat 
deal moie damage to the o\eilapping sheets on eithei 
Side than the eaidence shows was done to them And 
I sec nothing incoVsistont with Mi Pechc 3 s ideas of 
efficient sheeting in supposing that two sheets would 
lia\c fulfilled all the lequiremcnts of such efficient 
sheeting Two sheets twenty five feet long bj sc^cn 
teen and a h df would of com sc baac co\eied the wagon 
fiom end to end with a diop of two and a half feet at 
each end and iboiit foui fcctoaci the sides thuslcaaing 
tliico foot of cotton halos exposed at each end and about 
one foot at the sides Mi Peebej sa\s tint he is not 
much conceined with the sides of sucli load^ as tlio cliief 
caio of the Compma is to piotict thesnifico But 
lecollecting the maniici in which engines come close 
ilongsidc goods w igoii'' as one tiam passcsanothci it a 
St itioii I confe>s I do not see whv theio is gic itei iisi 
of confliigiatioii on the snifice tli ui at tlie sides fioni 
spill s But as I shill sJiow latci I do not think that 
this point IS loilly impoitaiil enough to dcseno n 
twentieth put of the time and 1 iboui that has been 
spent oaci it duiing the tiiil The fiic haaing been 
cliscoaciotl at S SO vai it appeals tint the l)tput\ 
Stition Mistei at once iwol i tin. Stition Aristtiof 
Buigiodi ind asThuesud t\ei\thing tint loiild ho 
doiu w IS done to extinguish the liu 'somewhcri 
between fom and 1 im itiUphom nussigi w is sent to 
Rutliin foi blip uid this w is ittt i\ed 1)\ tin Stition 
Mastei lunistU who Inpinnul to lim «. mii on to tin 
stition puiiiisi'. i good lU il Ixfon. Uis usu il hours of 
dnt\ Iht Bingiodi stiff w mUd iiioix wittr, hot 
Rntlim linl no w itti lospm Tin n. is a w Utr tnin 
11 11 > — 
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of eiglitccn tanks wlucli inns, sometimes once, some- 
times tTvice, a day out of Rutlam to a small -vvatei mg 
station called Gliatla, just half way between Rutlam 
and Bangiode, that is to say, tliiee milesTrom eithei, 
and bungs back its tanks filled to supply the watei 
needs of Rutlam Rutlam is an engine changing station, 
and of course if its watei siipifiy inns out, tiafllc is at 
a standstill I cannot in this sketch of the facts go 
into all the considei.itions pio and con which weighed 
ynth the Rutlam autlioiitics, oi have been suggested 
in aigument as being such as ought to lia\o weighed 
with them, on the subject of sending the watei tiain, 
immediately the telephone message was lecened, to 
Ghatla to fill and go stiaiglit on to Bangiode Had 
tins been done, had it liecn feasible, and the staff at 
Rutlam aio unanimous in saying that in all the 
cucumstances it was not feasible, tlie watei tiain might 
ha^ 0 got to Bangiode by about 0-30 A M And as fai as 
I can see liaung got thcic it would ha^o been quite 
useless An immense amount of time has been spent 
by the plaintiffs o\oi this point of the watei tiain 
piobably as a consequence of tlie icsult olLahlitchand's 
casc^^ But the shoi t answei to all tins aigument is that 
supposing theie Lad been no difficulties in the way of 
despatching the watei tiain, and supposing it had been 
despatched and langed-up alongside (oi as ncai as it 
nould then ^ret) to tlie burninir wairon. what would 
have been the use ? By C-30 the flames must ha\ e been 
at then height piobably no one conid haae got witliin 
fifteen feet of tlie wagon (vide btoiiei’s evidence as to 
the state of affaiis when he reached Bangiode, say a 
couple of hoius latei) and with tanks and tanks of watei 
a%ailable no impiession, as fai as I can see, could ha^e 
been made on the fire b 3 ’ tossing buckets of watei at it 
fiom a distance of fifteen feet What was needed, what 
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VOL XWIX ] BOMBAY SERIES 


201 


nlone ■wonlcl In'S G been bci\icenl)le ^^'»s not oiilj 'water 
ni ibiintlancc but i hose and pressme pump as \\cll, 
and theic was no a\ailiblc hose oi pie&suic x>uinp at 
Rnthm oi at any place ucaici than Godhia lla miles 
away I imj hue to discaiss this pait of the case m a 
little moio detail latei though I haac long ago felt 
conMiiccd that it icallj has little oi no in Ucii ilih if 
it can cacii be said tobeicle\int Eoi the picscnt it 
lb enough to saj that the St itioii Mistci of Rutlam did 
not send the watci tiaiii but oidtied the BangiodL 
Stition Mastei to t d e the dunking watei tanl olt the 
up tiain which would leaeh Bmgiodc diont 10 oi 
11 VM In the memtimc the Kotah special h id pio 
cceded fiom Rutlun and found the wagon hla/uig it 
Bangiodo Ih U would lia\e been between G and 7 t si 
The engine diisci ga\c lU the w itci he could spate 
fiom his toiulei but this w is useless so he tool his 
ti im on Then Lolloweel the 17 down niived with 
Ml Stonci on it No mcuti< ii ippe us to hue been 
mule of the liie- It Buigiodc to ui>one on either of 
these tiains except the guild of theliltei wIiosinb 
( m opposition to ill the icst of the cMdciiee on tins 
point) th it it w lb eoimnoii knowledge it Rull nu hefoic 
his twin left ^YUcu the 17 elowii got to Baugiodc 
between S lud 9 a At the engine w is t il e a as close is 
it could get to the burning w igon uul ste un w is blown 
upon it seominglj inoie to cnible the mixed ti un to 
get Ih m with inx hope o\ pulling out the liu 
Then the 17 ilown went on its wi\ K iMiig the w igoii 
binning is h ml is t\ti In the nu mtinie two lelo 
gi nils ippe ii to hue been s^nt fiom Bnuiuile one 
the foinnl to lUioiueiiud iml ihe oilii i ■'entliter 
X speeid tehgiim to the stition Misui u Huilim for 
moie w \tei The ill e *nee i neel U Uf,pnu ecrinnlx 
suggests tint the liu h h 1 tloiK Us wtrk conipkteK 
attd thit theie w is no hopi «fs.i\iiig uutlnng But 
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the othei telegiam asks foi more watei, and this appeals 
to have leached the Station Mastei shoitly after 8 am 
He thought the best thing to be done, indeed the only 
thing to be done in the ciicumstances, ^Yas to ordei the 
Station Mastei at Bangiode to aiicst the diinhing 
■watoi tank 'uhich would shoitly come to his station , 
and this was duly done about 10 oi 11 A M But when 
its whole contents had, like the spaic watei of thiee 
pievious engine tendeis, been thiown at the wagon out 
of the si\ hand buckets and-wateiing can, natuially 
Without the least effect, the staff at Bangi ode gave the 
file up as hopeless, and left the wagon to bum itself out 
This it did in about two da\s horn the commencement 
of the file Of the 26 bales wJacli had been flung fioin 
the top of the wagon when the file was fiist cllsco^elcd 
13 appeal to have been saved , the lemaming 13 which 
weio left lying about alioadj on fiie weie burnt and 
uttoily destioyed As to ithat the position of the 
Company might be diffeient bad its habihtj to be 
detcimmed solely with lofcience to the mannei in 
which it dischaiged its obligations not only in the way 
of taking piecautions against iisks, but in dealing with 
the situation w'hen in spite of those piecautions the 
iisks had actually occiiiied Eoi it is haid to sec how, 
had an> attention been paid to these smouldeung 
bales Ijing on tlie giound, a few buckets of watei 
tliiown oaei them at once would not hai e finally xint 
them out, and saved them, subject of couise to whateAei 
damage tliej might ha\e suffeied befoie being dislodged 
fiom the wagon top 

Those being in onthne the piinciinl facts, what aie 
the legal lights and liabilities of the p iities ? I do not 
sec that sections 72 and 76 of Act IX of 1890putaiailway 
company sued in lespect of goods cntnisted to itfoi 
caiiiage in a better position than a common cariiei 
iindci the old Caiiieis Act Noi do I think it neccssaiy 
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to go minntely into any change which the Act of 1890 
may ha\e made in the liability of lailway companies, 
when sued as bailees, as compaitd with then liabilities 
before the passing of that Act Eoi, as it stands, the 
law appeals to be cloai Wlieii anvone has entinstcd 
goods to a lailwaj company foi caiiiage, and those 
goods aie lost, damaged oi destioycd while in the 
possession and undei the contiol of the lailway, the 
fact of the loss, damage oi destinction is enough to cast 
upon the companj the bwiden of pioaing that that loss 
was not due to anj negbgenteon itspait The staiulaid 
of negligence is gnen m sections 131 and 152 of the Con- 
ti act Act but no gcuoial lule nmioi''anj applicable can, I 
tlnnh, 1)0 laid down as a inlc of law dclining the amount 
and quality of the pioof in e\ciN cise which w'lll 
diBcliaige tin lailw i> companj’s onus It i innot bo a 
iiilo of law. though spe iKing g( n«*iall\ Ithinkitis.v 
^Cly sound luU of nght leason, sub|<<-( to jllpiopoi 
exceptions in spcti.il tasis, thUwhtu tin. fntofloss, 
dimagc 01 ikstiuttion is pio\ed, and tin iulwa\ com- 
panj cimiot pio\o the c mso ot this loss etc, it cannot 
logically pl0^o that it is not inliw itself icsponsible 
foi that unascci tamed cause Wliile on the one hand 
It IS fan aigumciit to say tint a b nice who has goods 
in his sole possession ami umlei his sole contiol and 
loses 01 allows them to be damaged oi destioced must 
show, lii-jt, how the loss oi damage w ts occasioned 
hcfoio ho can be bend to si\ tint it is not due to liis 
own negligence, it is going too fni in the otht i direction 
to mamtiin that it is a mii\ci*vd lultufliw in such 
cases that whcio the biilcc is unable t«>a'-sign tin true 
cause of the lo's oi dcstiuction In mu'*! ine'ir\ c-i*>e 
bo liable foi the aalue of tlu goods to tin hulor In 
o^el\ CISC it IS open to the buUe to v.iiivfN tin Court, 
if he cm, tint although lu docs not know how tin gomls 
came to be lost, d im iged oi dc'*troMd, it ct. rl iinl\ w-w 
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not o^^lug to anj want of oidmaiy caie onlnsinrt 
And tins was actnallj done in the recent case of 
LaJchichaud Kamchand G I. F Failway Com- 
Tlieie the defendant-company conld assign 
no cause foi the fue, but the tiial Couit was satisfied 
that whateaei the cause might ha^e been it was not 
due to the negligence of the defendant-companj , and 
in this view tlie Com t of aiipeal concni i od The defend- 
ant-company in this case lias fiom tlie fiist lelied, in im 
opinion, mucli too confident^ on Lakluchand s cnse^^'' as 
establishing a lule of law that a defendant-company 
sued, as this defendant-comp my is sued, may exoneiatc 
itself bj pioof of general cue, in dealing withhigc 
quantities of stmilai goods, and pioMiig that that 
artount of caie is usuallj suflicient to pie\eut loss, 
damage oi destiuction On the othei hand the case is 
ceitainly an autboiitj foi the pioposition that a decieo 
ought not to be gnen against a lailwaj company sued 
as bailee foi loss, d image oi destiuction of goods bailed 
to it, tbe moinoDt it admits tliat it is unable to assign 
the leia cait^a of the loss Now wliat is the actual 
liositiou It the outset of tlie case ® The defendant com- 
panj has leccl^cd goods to be earned at its own iish 
Instead of delivering tbera, it allows them wliilo in its 
sole possession and undei its sole contiol to be bnint 
Two mam questions then aiise — (1) Has the defendant- 
coinpanj pio> ed that it tooK as much caie of the goods 
fiom tbe time they came into its possession to the time 
when thej c night fiie as an oidmai^ peison w ould haa e 
taken of goods of the like qualitj and quantity of 
his own’ (2) Wlien the goods weic found to be 
on file did the defendant-company take as much 
care of them, that is to saj, did it e\eit itself as 
stienuouslj liaMng icgaid to the means at its disposal 
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and ill the ciicumstinces to put the fire out lud save 
the goods IS in ordinii\ peison might hive heen 
expected to do if the goods hid been lus o\%n ? It -will 
he noted it once that the second question is totillj 
distinct fiom the fii St ind iniegiidto the pioof his 
to be deilt ^Mth on i difteient line of leisoning 
iltogether The defendant compinj might succeed asm 
fict It did s\\ccee([ in Lai hichand s casc*^^ m exonciit- 
ing it'^eU so fii 13 the oiigm of the file was m question 
ind -let fail is it did in tint ciso to cxoneiitc itself 
when the question wis of the dut^ it owed its biiloi 
iftei the file h id been dncoxeied And tint distinction 
IS ilso of some impoUiuco with lefeiciice to Bitchcloi 
J s ciiticism of the iudgment of tlic Pn\> Council in 
TheHticis nfdtion Comjjomj -K ChoutmuU 

Doofjai^^ W ith icspoct I im uniblc to igico wliollj 
cithoi With till lino (f leivonmg o> tin c inclusion 
iciched bs Bitchol i 1 m tint put of Ins jiul^iiient 
PiesontU I will ixilunmoi iii dc i n) \\li\ Now in 
tins CISC tic dc fend ml conipiuN cnnc^^inlo Couit and 
pioftssos 1 tot d ignniincc of how the tiio wis c msed 
In cffoc-t its CISC IS this t dw us t d c t no ismuch 
cue IS uij oidiiiiiN ownei ivould himself tike of 
good^i coinimttod to otii ciic foi ciiiiigc Tins is 
plo^ed b\ the fact tint while wc ciiis onoimous 
(luiiititics of cotton just IS this cotton wis cuned in 
open wigons iiuU kt it get on fiic lihksluuc 
on put m /oj thiie leiis sJiow Jhil Ihi 
his lost \cn little cotton m limspoit h\ tuc fhert 
foie it IS contended wc must he ixoiui iiitl in i*cspLCl 
of this puticuln tiu 'Now I mi\ it once su th it 
tint ippous to int lu cntiich fdliciiiis pn.ee of 
itisouing Doubtless! mi\ similir tonr't Nvistiken 
lu the defend uu complin i\\ Ijal Uulunnl rn ft'J uid 
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it pioveci successful And tlie liole defence in this case 
has been modelled upon the defence in LakhichamVs 
case^^^ But it can nevei follo\\ as a inattei of law that 
what satisfied a Judge in one case with special lefeience 
to the facts of tliat case must always satisfj eveiy otlioi 
Judge in dealing with cases in w'hicli the pioblem may 
be in many lespects diffeient, the facts eitliei moie 
simple 01 moie complicated and the gi omuls of iiifeience 
theiefore alwajs liable to change As to the defendant- 
companj’s liabiliU foi what happened aftei the file 
was discoveied, that must alwajs bo lelatively simple 
and easy to detennine compaied with the fiist question, 
namelj^ was the defendant-company, in the absence of 
anj known cause, liable foi the ougin of the file ’ And 
it IS deal that if that question be answered in tlie 
afiiimative the second question would lose all inactical 
impoitance Now let me explain in a woid oi two why, 

I think, the veiy simple leasoning upon which the 
defendant-company mainly lelies, professing toboriow it 
bodily fiom Zn/f/iic/iandVcascW, is fallacious Assum- 
ing that tlie defendant-company li.is earned, say, 6,00,000 
bales of full piessed cotton, m all lespects like the full 
piessed cotton which was bniiit m wagon No 13024, 
and earned tliem safely, witli no gi eater poicentage of 
loss than, say, 2^0 bales out of 6,00,000, how’ is that 
ail answer to the lact that these paiticulai 186 bales 
a^eie set on file while being cairied by the defendant- 
company? Suielj it IS lathei Yvoise than no answei 
Foi again assuming that exactly the same piecuitions 
weie taken with these hales as with all othoi bales, and 
that in the aast majoiity of cases the bales leach then 

destination sifcly, does it not follow of nece-sbity that 

since in fact these bales wcie burnt, the company must 
have exposed them to some extiaoidinai> dangei ’ 
Upon the dofendant-companj’s icasoiung it is ceitain 
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that one of 0 tilings must liave Iniiiiened, assuming 
that thou piopositions ho tiiie Eithci tho oidinai> 
piecautions ^\eio not uloptcd in loading these hales, or 
tliej M'cie exposed to cxtiaoidinaij daiigei In eithei 
case if the ict is tho company s — a point 1 %mII 
de\elop in a moment— it appeals to me to follo^^ th it 
on the facts thus st vtcd and idmittcd, to go no fuithci, 
theie IS a deal case of negligence made out I cannot 
myself see ho^^ OMdence, that as a lule bales nie caic- 
ful4 loaded and in consequence leach their destination 
safely, can leallj has c an} iclevinccin the defend int’s 
fuoin, although, no doubt oncobclioied tlntJindof 
pioof -^ould icqunc i distinct togenc} against tho 
defendant compaii} as making it ccitain oi ilmost 
ceitain (in tho ibsonco of an\ Knoun oi cion suggested 
cause extoinnl to the compan} ind its senints and 
machinei}) that those paitjculai biles utic nnl fi-eittd 
^Mth that dogiOL of oidmii\ cuilion all dongthcioutc 
^\hlch Ins ensuied tlic b kfc dtliM 1 \ of so nnn\ thous- 
and othoi blits I hi\t It id i gitit inun cists to 
a^hich I hast bttn itftiitd and ciitfullv unh7cd 
then contents imll]mt\ti} little doubt ihout uliat 
IS tilt in casts of this Kind Iho tompan\ a^ 
hiilee IS pumuil} liable foi tlic loss but it ina\ 
txonei itt itself 111 t^^o \\ ijs It mas \t hile ignoi int of 
the cause of the luc show ifittin th it tb it cuist tould 
not pos^ibl} be Utiibut ibit to its{ |f th it in othn 
it IS iltogitlRi t\ttinil iiul bi\oiul till ioiu])in\ s 
control 1 sboidd il\% us Uil th il thiit w is i hi^’it i1 
dillicultN in uupting siith i ihiuoiisti ilioii in i i uc 
111 c tint witli ^^hull I mil di ding Hut m i nt , cf 
loss, It might \».r\ will Ik tli ii ilu Iniln might -Im>\\ 
tint he hul t il in ill ii isoinbli i in of tin i*ds nul 
}tt tint somi piisiin uni now n hid siolmilum md 
sotluN hul disippiunl IIiii in » *-ins«. ilu t lU c 
of the loss Is iiinsii It xiinbli iiid Ml thi liuKx iiii^lu 
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exoneiate liimself But tliat could only be by satisfying 
the Com t tliat tlie cause of the loss was external to 
himself, and beyond his contiol The commonest case 
peihaps would be spontaneous combustion if that e\ei 
leally happens 

But that again is not tiiily a case of an unknown 
cause foi once assigned and believed it is a complete 
and efficient cause and explanation But the unknown 
felonious acts of otheis (which accoiding to high 
authoiity ought novel to be assumed), again naiiowing 
the giound of this paiticnlai species of defence, oi acts 
of otlicis in no sense felonious but meiely caioless and 
guessed at as a cause, almost cxliaust the catogoiy of 
unassigned causation external to tlie defendant-company 
itself "uhich would be likely to be acceptable in a Couit 
as a sufficient possibility, and, when consistent -uith the 
pioof of oidinary care, piobability, to exoneiate the 
bailee Second, the bailee while ignoiant of the laa 
causa might point to the fact that he had taken such 
precautions against iisic, had dealt with the goods 
entiusted to him TMtli such caie, that Tlhate^el the 
cause might be and although attnbutible to his own 
act, yet it must be piesumed to have been of such an 
uncommon, oi ot such an unpreventablo, kind that he 
ought not to be lield losponsible foi it But sncli a 
defence could, I appiehond, only be logicilly (if e\ei 
logically) established by the viitual exclusion of all 
causes of an oulinaiy Kind attiibutable to the bailee oi 
his sei^ants oi machineiy 

But I should think that it would be extiemely haid 
foi a defendant to make good such a defence, altlioiigli, 
no doubt, it has been done TJiose cases must, I think, 
be \eiy laie in which a bailee, ha\ mg the sole custody 
and contiol of the goods and losing oi destioying tlioni 
without himself knowing the cause, would be able to 
satisfy' a Court that whateiei the cause was it viicst 
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lia\c been 'ittiibnt'ible eitliei to some 'igcncy e\tcin'il 
tohiso\^n 'incl bcjond Ins contiol oi to some tliinj? Hi Ji 
so unususl snd unple^ent'lble that he could not iii 
reason h'^^e been expected to guild igiinst it And Cohpam 
tint in effect IS the law laid down is I undeistand it r u vc 
m The Riia Sfcam Nanqation Company \ Chout nvii.\AT 
mull Dooya^'''^ Loid Moms is xeij caieful tluoughout Cjpast 
bis judgment to insist upon the need of sucli cMdcnce 
as he examined on this point showing tint the file was 
caused bj something oi somebod3 external to the 
defendant companj nid «ojond its contiol Hisieasoii 
ing on that put of the case winch should not be 
confused with his icasoning upon the second put 
naiuelj whcthei ipiit fiom the oiigiii of the file the 
companj was liable foi negligence in not hiMiig 
detected it soonei may I thin) faiilj bo tlius sum 
inanzed Ihe defend lut company hid tlu'si. gooils in 
then exclusiN 0 possession ind control allowed 

them to got on liu lud cm assign no cuist wli\tc\oi 
oxtoiiul to tluinsohcs iiul then igcnts noi tan laj 
anj solid found ition foi the infcitnee tint the icta 
can a of the file might Imt to be sought theio (his 
Loidship s examination of the oMdciitc dots not seem 
to ino to hue gone beyond this upon tint put of the 
case) thcitfoio tlitj uo liable In othci w ouls ]i mg 
iCciiil to the natui il touisc of e\cnts mtl the idmittcd 
ficts the tile must lia\c bten t lusid tw some act or 
nOolttt of tliL, defeudnut compinx suite it undoubtedh 
leas cau id siiKt i lut is not in oulimiN e\cnt to be 
setdowu Is musinl lucidnit oftiimport and since 
no one ilsi s» fn is the i \idtnci on th it i oiut gof« 
could 10 isouibh li litl I to lii\t t III ed It thi ikfiiul 
ants iiul no one el i ut uiswtiibltf rtb Im and won 
tlu c uisi of It rills d ts « [ ti ursi \t r\ iii ir 1 u mg 
down is I lule of liw tint wh u tlu 1 iilit who his 
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tlie complete and sole coutiol of the goods bailed, loses 
01 destioys them, and cannot pio\e the cause, the legal 
mfeienceis niesistible that the cause is attributable 
to him and that, looting to the lesiilt, it must have been 
due to negligence Foi flies aie not caused except by 
negligence, though what the degiee of that negligence 
may bo would olten depend upon all the facts being 
tno\\n, the tine cause ascci tamable It Y\ould, I 
appiehcnd, ha\obeennoanswci to the plaintiff’s casein 
Choutmnll Dooyin a Th'' ^ivcis Sf-^am Naiigation 
in the opinion ^*^'0 Pii\y Council, had 
the defendant-company p> ^ I that it had earned 
thousands of loads of jnte undei similar conditions 
without losing a dmm by file 
Tiom this biief analysis I deduce the following 
geneial piiiiciple, that wheio a bailee cannot assign the 
cause of loss he may alwajs gne evidence to pioio, if 
he can, that altliough unknown, the cause ha\e 
been external to himself and beyond his contiol 
Palling that, to exoneiate himself ho wmuld ha\c to 
pio\e that, while unknown and in all piobability 
attiibutable to himself, the cause was of such a natuie 
that he could not ha\e foieseen and piovented it by 
taking all icasonablc caie and piecautions Tims, of 
couise, it will always bo open to a bailee defendant to 
gl^c eMdence, although he has no hope of discos eiing 
the cause of the loss, to pro\o that it was beyond his 
contiol, and that he is not answeiable foi it While 
such eMdence would alwajs be ielc\ant and needs to he 
examined, should it fail of its puiposc, tlie meic fact 
that it was iGle\ant and examined would not mateiially 
detiact fiom the oidiiiarj' piesumption of right loason, 
that a man, who has had the sole custody of goods and 
has destroyed them without knowing how, is himself 
lesponsiblc for the destruction Such, I understand, 
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was the \iew of Pallos C B ju llanneiy \ Wato- 
foul and Limencl Hathiay Co®, a judgment m iii j 
^ Inch the nice i)oints 'll ising in ill cases of tlie kind n 

me treated witli a subtletj ind thoioiighness that I Cjunv 
think is laiclj to ho found m the judgments of the j, n\c i 
English Comts Such too, I thml was tlie opinion of 
Eile C J in Scott v The Uxbudge and liicl nians^ 

760 J //i Company® and the same doctiinc was 
expiessed in a scntcneo bj Scinttoii J m i ^Lr> 
recent case Hiulsfonc a London UccU ic lladiiay 
Company'^'* 

What IS the cMdoncc in this ciso’ An iminon‘>c 
amount has been accumubdcd (but I nnj 'sai at the 
outset that in inj oinnioii at least 00 poi cent of it will 
iieaci bo lolied on oi c^cn lool cd at igain ) dmiiig the 
much too piotiactcd tiial I icpoatidh piotc“>ted but 
both sides appealed (o be oqu dl> doMions of liciping 
up CNidenco appaiciitlj a\ith the uU i (f Dialing the 
case appeal to be much nioic ililhcult and comiilicated 
tlniijiimj opinion It 1 C dh is A coiiiinon ujdi ^as 
that dajs a\oio spent o\ci a siniihi point bffoic 
Ml Tustico Robcitsoii oi Mi Tustice Heaton and it 
looks IS though the bai hid icccptcd i st uul ud pattern 
(and I think laci) b id st indaid piiteiu) foi all ca'-cs 
of the 1 ind But ^ilicio both sides aic iich and monei 
il>pciis to be no objitf thin iuIuiiUn neither 
side Ides to ) icid to thi othu in i pi lu^ible dc'^irc to 
\a^ cNCij possible f nt miteiial oi iimnvunil iK-foic 
the Couit Pioof if an\ mu luidid if tin dino t 
iidiculous suiioifiitatioii of iMiUiui. in this i ivi js 
gi\on b\ the simple fut tint in llitii tin d uliln.^ is 
Counsel oil both sulis hmllx iifiiudt>tli i\idim« 
it ill "Nil Binning foi thi lUfiiulint-iominin ouu 
pied about lu hour uul i hdf ck ding ilino't mtmh 
n»(is“") Ir 1 11 c L 11 e (ih )^i L J c p >^3 
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with geneialities, with an occasional digiossion of 
Inch the object was to tlefeiul one of his ^\ltnesses 
fioinwhat lie thought unjustifiably &e\eie stiictuics, 
while Ml Inveiaiity took peiliaps an houi longei, but 
^lc^otc(l almost all that tune to a discussion of tlie law 
and English cases illnstiating liis mam points 

The GVidencc, such ns it is, bleaks iiji natuially into 
thito mam diMSions (1) the evidence of tlie Ujjam 
witnesses intended to pioie that all piopei caie ivas 
t.iken of the goods iihilc loading, and that when 
loaded they weie sheeted m the oidinaij' ''ay, loped and 
scaled That nothing was wiong with the wagon 
itself, and that therefore up to that point the defendant- 
company could not possibly be held guilty of any 
negligence, (2) the c'ldeuce lelating to the joiuney 
between Ujjain and Bangiode , (3) the e'ulence lelating 
to Bangiode, which again has to be sub-dnided into 
evidence lelatmg to what happened befoie, and aftei 
the file 'vas discoveied The lattei e' ulence includes 
all the Rutlam witnesses and the diiveis, fiiemen, 
guaids, etc , as well as the pas&ongei, Stonei, on the 
tiam 'vhich left Rutlam and icached Bangiode aftei 
the file had been disco'eicd Tins evidence also 
includes the tiain, 'iluch bi ought the watei tank of 
which use was finally made, fioin Nagda 
Now a 'eiy little thought will show that most of this 
e'ldciice must be \aliielebs Indeed, in spite of tlio 
length at which witnesses wrcic examined and cioss- 
exammed, haidly a single fact w’hicli can help the Court 
IS really disputed Thus, foi example, it is of coiiiso 
useful to know what tiains passed the 02 up on its way 
between Ujjaiii and Bangiode, and how long the foicman 
was m close pioximity with anj oi all tlio lattoi But 
such facts could haic been elicited without dispute iii 
five minutes fiom cany of the defendant-company’s les- 
ponsible sen ants On the other hand the ca idencc is 7iof 
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explicit to wlnt turns pissed the wagon oi it wlnt 
distince while itwisbeuigloidcdntUjjim Audlslnll 
pioseiitlj line to point out tint the Mint of this in 
foiinition might tell seiionslj (though is the f icts stand 
I do not think it docs) igimst the defend int comp^n^ 
Bcfoie I dcmonstiite is I hope to do coIlclasl^cl} 1111 
little Millie that Ihi\enoteMggei itedthcMoithkssncss 
of most of the eMdcncc I will point out tint the ougin 
of the file admits of onlj thiec pi icticil possibilities 

( 1 ) tint it was caused while the wagon was being loaded 
or aftei being loaded was waiting despitcli it U]jain 

( 2 ) on the ]oiiinej between Ujj uu and Bangiode C^) at 

Bangiode between the time of Its aiiiMl theie at about 
llUr''! and 3 30 A M It isonh the fiist of these fluee 
possibilities which olTeis the defomlmt compun an> 
clnnee of satisfying the Coiiit tint the oiigin of the file 
w IS not duo to ui\ aet of theiis loi iftci the tiam 
with this w igon uni ing p ut of it sti'tnlfoi Bingjodc 
it ciunot be conteiuUtl tint if fin fii* w jh i nned b\ 
an\ let at ill iiul not due t« spout iiunn eombmtion 
tint letwisnot the let cl the iK It ml uu comp ui\ 01 
some of its stnuils M\ optinngainhsi', of thi true 
eoiitont of the main piopositioiis upon which this 
doetune depends a*, well is of the tine content of tint 
doetiine ippheil to ni\ piiticiilu else bungs out 
tie Illy I hope the git it iiiipoit met of this futoi ui the 
icisomng loiiftlii ut t uinot p )s il»!\ 1j i\ I lin II m 
let extiiinl to lilt d find nleompmx ihu is to si\ 
if It IS not luinniil\ spi il in^ po '.il k thu in\ lu Iml 
till deftmliiit tompuiN itsilf i uis d (In lit tli n the 
fiuthei fitt lint the iltfiiidintt nipt i\ i 1 t in i 

position to sliow wlnt tilt ut w i wh li i i( 1 iimtir 

wliit tondmms n w is 1 \iunll\ i |Ti\t ill 
gt lu i d t \ nil nil of 1 Inni \ 1 1 ik ti 111 1 1 1 is m 

iniiunui il k otlui 1 IS s f hi ^>1 in j n!it\ mil 

tpimtitN ot lU piolnlixt II It int 1 tit 1 -u d \ ilut 
Ihc fuulitbl siuh cMiltiKc lonlil in sin.h tireiim 
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stances would bo to open a iiossibility of the origin of 
tlic fire having been clue to some cause so extraordinary 
and unusual (the intentional felonious acts of any person 
being now entirely excluded since such ai-e never to be 
presumed) that although in a sense the defendant’s own 
act, the defendant could not be cliarged with liability 
in respect of it. Virtually the only real ^exception to 
this rule, I think, would be a true case of spontaneous 
combustion, a cause which is as truly external to the 
defendant-company as though the wagon had been set 
on fire by a passing engine belonging to some other 
company, or by a fiash of lightning. But in this case 
the defence of spontaneous combustion was explicitly 
abandoned before the trial. At the close of the case 
Mr. Binning urged that while this was so the defendant- 
company never meant to say that the fire may not after 
all have been a case of spontaneous combustion j all 
that the defendant-company meant was that they wore 
not in a position to i^rove this, and did not mean to tiy. 
But, I think, after the correspondence which passed on 
the point, ic would be wrong for the Court to entertain 
that cause as oven n possibility. For the plaintiff had 
expressed his intention of calling expert evidence to 
convince the Court that these bales could not have caught 
fire of themselves, had that defence been directly or 
even indirectly jjcrsistcd in. I must, tliereforo, deal 
with the evidence on the assumption that whatever the 
cause of the fire really was, it was not spontaneous 
combustion. And I may add that I do not believe that 
full pressed bales of cotton ever would ignite in that 
way. I do not know whether a single case has ever 
been'scientifically proved, by which I mean that every 
other possible and ordinary cause, such as smoking in 
the vicinity, sparks, etc,, has been rigorously excluded. 
There may be many cases, both on railway lines and in 
godowns, where large qnantitie.s of cotton have been 
burnt and no cause has been discovcmblc. Some of these 
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lln^ l^‘^^Gl)ecll 'ittiibnted to spontincoub combustion 
But Ind 'll! the ficts been known, m tliej ncvci me in 
such cases, a siiiiiilci and more natiual cause would 
piobabla liaac been disco\eied Toi it must be admit- 
ted th it the consensus of scientific opinion while fa^oul- 
ing the baic possibility is stiongly against the pioba- 
bility of the occuiiencc of spontaneous combustion m 
piessed cotton If such a cause is alwa\s to bo icgauled 
ase\tiemolj leinote iiul unlil elj, although just possible, 
it IS hftidly necossan to seek foi it imong half a doreu 
quite oidmaiy , and intuial ciuscs Hcic foi 

instance the burnt bales haac been exposed o\ci md 
o\ 01 again to contact with passing spails and t\en if 
wc exclude chance I indlingfiom cucUss smol ing while 
the bilos weic being loaded tlnu aic enough pioinbic 
not to saa iiosRiblo ciuscsof i \en oidinny 1 ind to 
lomlci it unitasonibU to go out of oui w i> (is some 
incmbeib of the dthiid ml i iih\ w st i(T ippi ii to h uc 
done in tlio taih tmuspijiuU on i to imiiIk tin flu to 
such i vciN iMiptioinl md <pusti<uil>U i lu^.o as 
spontaneous combustion 

It li IS neaci liccn snggi still I thml mthiscisc that 
the ciusc of the tuc nnj Iia\ebecndiu to the fnclion 
of the non hoops lonml the bales This was put fenw \rd 
and, I holieae souousU considciid in the fouiioi c i=c 
But st mdiiig alone itcinluidly ho ugaidid e\cn is n 
possible c luse I imputta i>ositi\i nusilf tint with- 
out some iddnl fiitoi soini ikfiit ui thi wipsOU luing- 
ing some of its puK while in motion mimtait md 
Molcut tout let with these lioopv m im imt of ordinm 
fiictiou in timspiit loultl siiflin to guuiui i fiis 
Wcu tliitiiilh so It must 1 h 1 m nil 1 of i\n“igel\ 
fii(]iunt locimcnii md hiMiiJr u,, ml t » tlu iniUions 
ofpic-'Scd b\hs of lotlini wliuh m uiiiiiith i irnid 
o\ci Imudiids md hmubitls « I i«ili*< i f i nlw i\ w ithoui 
i single I of this ) md laii liiMnglKin pio'cd to 
u u 0—1 
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occui I think I mij safely flisicgnid this conjectm 'll 
cause I haae lihomed these two iioints moie than I 
should otheiwise ha\e been disposed to tlo because the 
wliole of in\ leasomng must ultimately depend upon a 
logical iiioce^-s of CNcInsion I have to exclude all 
possible causes external to the defendant company hcfoio 
I hung the pioblem into a naiiowcd focus within winch 
the applic itioii of wh it I conceive to he not only the 
governing punciples of law but of light icasoning can 
be easih andeleaily ipplied I will now tiiin bad to 
the U’jjain evidence w-hicii w’as quite unnecessaiily 
■\olununous I think it is entnely iiLghgible foi this 
imm icason tliat in the admitted facts I do not beheae 
that the flic did oi could h i\e ougimtcd at Uiiam It 
will be obsened that fiom the fiiwt and iii some paits 
of the 01 al evidence at the tml t c d To ul int '•ompany 
attempted to show that the (lie w lien Hid s c i in 
the middle meaning the hcait of the w moi OfcouiNC 
ifthatwoieso its cause could not have b -'i oxteinnl 
Ignition in tiansit cithei at Nigda oi at Bmgioclc 
Some of the lowest oi lowci tiei^ of bales must ha\o 
been set on die it Ujjam while the wagon was being 
loided and the otJieis being heaped uiioii tlicni ind the 
whole load sheeted <lown the fiio must Jia\c slowh 
sinouldeied fioin J4th ApiiJ when tJic wagon appeals 
to haxc comt in fiom Rutlam — oi I should pcilnjis 
1 itliei say fiom tlie inoinciit it begin to bo loaded in 
Ujiain up to 1 M on the I7th whin tJie Ihincs 
weie seen at Bangiodc Now bool s of lutlioiity 
cirtainh do saw tint cotton imy snionldci ilinost 
indefinite^ once ignition has thus been paiinJly 
stilted and if js not absolutcU impossible tbit spalls 
of some soit ]m\ lia\c fdlen upon uid lodged imnng 
the low ei m middle ticis of bah s w hih the w igon w is 
being loaded at I jjiin But I should (liinl tli it 
oulinuih if such i thing happened the dmost 
jijijntdmtc supciimposition of othci bdts would Imio 
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T ^ely stion? tendency tocinshont x mcieU binouldei- 
111" sjuik on tile saifico of tlie bile beloxx And 
iltlioivh if the >>inoiildoiini7 cotton weie st‘itioii'ii\, it 
mi\ be tint the pioccsb of ignition is sometiiue& 
'i.\tiemeU '^low this must be less likely to be the esse 
whcic ‘>inouldeuii" cotton is btinjr disggcd tliiougli the 
open 111 It 1 tuih high i itt ot speed Although 
sheeted, i igon hi t this would idmitlcdlj ln\e Ind n 
foot 01 so of the lowci pait of the loid exposed to the 
sii, md if the oiigin of the hic hid been “is suggested 
b\ the defend'int compinj something which happened 
at Ujj nil (I mt m something be>ond then own contiol) 
beginning in the lo\Mst oi lowoi nid middle tieis then 
it ippeiis to mo Inidh possible tint the flic should 
has c icm lined unnoticed merely sinouldcnng horn say, 
the loth V ui to the eaih morning of the 17 th The 
finning w iiid unde b\ the moiing tiaiii would ha\e 
been jus ibjit tli le\tl wlicie the file is on this 
theon oiinntiiig iil suuU long before the tiiin 
hid tompU te I It-. |om u> (o Bmgiode the smonldeimg 
centies would li tie biol on out into llimc Tint is one 
leason tliough it inij not be deimed couclusne, foi 
dismissing the whole TJjj un eMdence Foi, if the fiie 
did not ouginate in Uj] un, it appeiis to me peifectlj 
useless and b \d leasonmg to pile up e\ ideuee of c ueful 
loading at that place Howe^cl caicfnl the loading, it 
was not e ueful enough Eithei it was not caiefnl oi 
the wagon was latei e\posed to heightened and unneces- 
saij iisk Else theie had been no file That I should 
liaNc thought self cMdent And in this connection I 
will p uiso upon Ml Binning s concluding piesentation 
of his case Ihit leuned Counsel wis eMdentlj as 
di\e IS I im to the lathei absmdlj dispiopoitionate 
amount of cMdcncc he h id laid bctoie the Conit, for no 
bcttei leisoii that I can see than that this had been 
iloiie befoie in othei Com ts, and was the ajipioxcd way 
of conducting i lulwaj comp inj s defence Foi he 
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virtuhlly gave the go-by to the whole of his evidence 
resting liis case on a syllogism and a very had syllogism. 
He said in effect that the sum of the whole matter was 
this, the kernel lying in certain statistical statements 
put in hy Mr. Pechc}’. The defendant-company carries 
enormous numbers of J)alcs evciy year. We have 
shown hy these tahles that relatively very few get 
burnt. Therefore it follows inevitably that we take 
ordinary and reasonable care of all goods that arc 
entrusted to us for carriage. Tlic staring fallacy lies 
in the conclusion and the use of the word “all.” The 
true syllogism Is this. We carry innumerable bale.s 
every year loaded witli ordinary cave and upon an uni- 
foriu principle. None of these hales get burnt. These 
(and a few rare cases to bo found in our tables are of tlio 
same nature) did gel burnt. TJicrefore it is clear tliat 
either our ordinary usual precautions wore ^iot taken 
with these bales, or that .somctliing very unusual 
happened which rendered precautions, ordinarily sulli- 
cient, insufUcient in the case of these bales. Now what 
was that ? Here tlio dcfendajit-company is silent, 
merely saying that wo do not know, we have not tlio 
sliglitest idea But wliatoverut was it was not our 
fault. 

But another and more cogent reason for disregarding, 
the whole IJjjain evidence is that upon examination it 
\viim WiW WiTiV YiWitj vA 'wAnes'Sfs who give it xeaWy 
lias or 2iossibly could have definite recollection of this 
jiarticiilar wagon. AH they can .say (the superior 
officers from such ivcoiil.s as are Icept) is tliat wagons 
are always loaded and sheeted and sealed in a iiarticular 
way, and that as there is nothing on record to show that 
there was any defect in tlic construction of this 
wagon, or anything wreng in the way it was loaded, 
and us it was allowed to start on the evening of tlie Ifilh 
Aiiril, it must have been, etc., etc. Vinayalc Vanian for 
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instance 'll} s tliat he examined the wagon tliice qiiaiteis 
of an houi befoic it left, but licie ho can only be speak- 
ing of his geneial piactice, just as he is lien he says 
that had bales been piojocting he woiikl not ha\e 
allo^^ed the ^agon to go E\eiy one acquainted with 
the^^ay^ of station staffs iip-coiintij will easily latc 
siicli OMdeiice at its tiue \ahie "We ha\e a pliotogiajih 
imt in by the dcfeiidant-coinpanj of an ideally sheeted 
wagon, which makes it appeal as though the ^\ hole load 
wei e completely swathed in sheeting, and then we ha\ c 
half a dozen photos put in b3’ tlic plamtifl! of wagons 
belonging to the defendant coinjiaii} in which the load 
appeals to be bulging out and is ccitamly consuleiablj 
exposed Except as showing that tlic peifect ideal of 
loading ofltied to the Couit bj the defcndant-companj* 
IS, to saj no moie, sometimes depaited fiom, I do not 
attach mucli ^aIuo to these pictinos Noi do tliey scorn 
to be necessarj, for two main leasons One is the 
evidence of Mr Pechoj wrhich makes it quite cleai that 
not much concern is shown in loading wagons foi the 
lowti pait of the side of the load This must in almost 
every case of a fully loaded open tiuck, if Mr Peche^ is 
light, be exposed And the next and fai inoic decisive 
leason is tliat the evidence of two chemical analjseis in 
tins case pioves conclusivclj that these veij’ sheets, 
’ whicli aie intended to protect the cotton against fiio, 
arc themselves lathei nioie inflammable than cotton 
xistAi li VViey affioiA any tigaimV 

ordinaiy spaiktage at all, it must be lathei on account of 
then suiface than textuie Yeij' likely a jiassing 
spaik would have less chance of finding a dangeious 
le^^ting place upon the suifacc of one of tliesc sheets, 
than upon the ccntie of an uncoveied sot ofiuessod 
bales But not much moiecan be said in favoui of the 
sheets as a piotcction against file If they aie at all 
loose and w’linklcd on the top of the bales, thus, foiining 
lidgcs, as in Captain Higbam’s expeiiment, it apxieai-b 
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that the \ ^\ould o/fti a comfoitiblo uid setuie lodge- 
ment to i dangrtious sji iil , and ^^oldd he ilmo'^t ccit uii 
if then set in motion to bitil out into flune rht\ 
ippoii to he sdiii lied mtli ifitf^ subst intt tlicinun 
object of then manufictiiic bein„' appucnth to male 
them ^\ del iml not fiit pioof IJns ^a"on is 
111 pioeess of betn^ lo uled at Ujjain fiom the 1 ith to 
the e^em^„» of tlu Ihth wlien it \\ is sent off on ( 2 up 
li un to 13 in^i ode All the coolies a\ailiblc In\e been 
e dleel and uii intinoiish dcclue not onh th d thc> 
ne\ ei sinol e the ruse hts but th d thc 3 don 1 1 no\% N%h d 
bulls ind /<»//«& ait ind tint some of them ha\e nc\ci 
e\en he ud of smol in^ oi hten intone doiiv it cNcn in 
the to^^u of Ujjun Ihis IS siinplj absuiel ind indi- 
cates the tiue \ due of most of tlic Ujj mi e\ielcnce 
But t d iiipf It to be tme it excludes one aei\ simple 
ciuse of the flit issiiming tint the /no could haao 
been caused d ill d Ujjain ind >tt lem lined nndis 
eo\cicd till 3 30 VM atBin^'tode Asfii is TJjjain is 
concerned thtn wc fehould bo limited m oiii soiichfoi 
aeiuso to some spill tliiown on the biles m pioccss of 
loulingln 1 pissing engine not belonging to oi niidei 
the eontiol ol the defend mt eomp inj but theie is no 
end iicc of mjthiiig ol tlie 1 ind md although 
engines belonging to othei comp inies do pass thiough 
TJjjain the geutid coiitiol of the tiaflic anti lo iding 
tlieie IS in the hands of the defend mt comp in\ 
and it IS just as much then business to see tint 
nothing uncommonly dangeious in the management of 
engines -uhieh thej peiimt to piss is done as it would 
be ^eie the> deiling with then own engines Now as 
to the sheeting of tlie w igou The Ujjain staff cannot 
pi oduce then sheeting lecoitl Appiiently they weic 
all so ovei woil ed at that time th it the> w eio un iblo to 
wiite up lecoids winch m the oidniaiy coiuse the> weie 
bound to keep And tins I may obseive is woith 
consideiiug in conuection with the evidence of such 
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^^ltnc'5'^cs ns T\mn k 1 uul Vinixil Viiinn In ‘xucli 
circumst intcs it Is 0 is\ to niKkistind (It it ^llt^ might iIirji 
hnM. lel i\td soim ot thin omIiiiun piecnulions nml the t’>^'i^sEv 

iigoui ot then inks of iiispiction But it ni\ ntc i\c compaw 
h-wc no t\ uli nci i\oith tin n nm ot how mnn sheets jj c V c I 
'icninlh wiio plunl o\n tins putuuln k) ul of 18(> Bail ay 
Ink-, Till til'll U]i lit iiink h\ i its|innsible olhm o£ 
the compiln is the usnit ol ptisoiinl cnquiiieb it 
Bingiok ifti i the tnc suggests tint the btnlf there 
"eu of opinion tint onl\ two sheets hnil been used 
Mud, 

cMiknii in tills t ise his been led to pio\c tint 
thui md not two shcits wtie used I do not thinl tlie 
point ^el\ mitiuil foi uosiuib winch hue nlic idy been 
guen But It ippt us to mo luoio inoboblc tint onlj 
two sheets ^v(.le Used th m tint the thud should hive 
been utteih consumed k uing not n ti itc behind while 
the lemiinmg two weic but veij slightly bnint llus 
IS Iniels possible itthelne when hist dlsco^cle{l wos 
confined to tlie mukllo of the tincl which foi the 
puiposes ot this conjectine iinj be tol en to ln\e been 
coieiedbj the thud sheet loi then the lust thing the 
locol stofT wouUl ln\c done would ln\c been to pull off 
the icm'iming two sheets while the fiio inov In\e got 
such n hold on the thud is to icndoi onj ittcmjit to 
s‘i\ c it useless Its inn'iinm'ihlc composition w onld olso 
Inie contiibuted to its specdj iiid totil destinction 
The length of the wigou is 1 > feet ind ns I pointed out 
in ^n eiilici put of this judgment if tiuec sheets weie 
used in the inanuci suggested bj Mi Pecho\ the 
centi il slicet would ln\e been oiciliiiped bv the two 
end sheets to saj the extent of ten feet oi so leiMiig 
1 sp-ice in the middle tliiongli which the fliines iinv 
Inst ln^c Inol cn But the point uppcais to me to be 
of ibsolutelj no inipoitmce und the extent to which it 
Ins been 1 iboiucd is of i piece with the 1*111101 senseless 
detcimiii'ition to 'iccumulate CMdeiice ritliei tlnn fir&t 
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ic'ison out the (.onlLiit of the jiioblcin to he sohed 
winch 1ms dm 'iclcii/od the conduct of the inities on 
both Hides Em it is peifcctlj oIimous tint thioe slieets 
would not ncce‘'M'xrilj niroid complete piotcction wheio 
two filled to do ho nlthoufrh, (unless tlio ignition of the 
sheets theinschi s wis the tine cnusc of tin fiic in winch 
cisG no numhoi would In\c incioiscd the secant} of 
tholoul hut would iithci ha\e heightened the iish) 
using thice would Inxc left isthoi less of the loid 
ONposed tlnn w ould lm\e Itcon exposed Ind onlj two 
heen used Accoiding to Mi Pcchc}sidei two Hheets 
would hiM heen quite odcqintc eo\oiing foi such a 
loul IS this the whole of the top of the losd would 
h no been coNcxed, Old} ihoiit i foot of the lowci sides 
•nul two 01 tUice feet of the ends of the loid would Inxe 
hctu exposed But the fuel icnnins tint wlicthei two 
01 Unco 01 thiit} sheets wcic used the loul cniglit hie 
ind tlicic IS nothing to show tint increasing the numbei 
of sheets uudei ecitun conditions of dnngei» would 
li ivc inciciscd tliodcgico ofpioteetion 
Lot It then bo supposed foi the lost of the ugument 
tlntwsgonNo l'i021 left Ujiain loaded with 18G Inlos 
sheeted with citiui Iwooi tlneo sheots(m m} opinion it 
mal esnot the slightest diffcicnce) dnl} loped and scaled 
wagon in good innning oi del loid so fai safe and tin 
Ignited Will this state of picliminar} facts exoneiate 
the defendant-compaii} ? The}r appeal to haie thought 
fti'A A wirn’id In an} oimmon A does not Tl he} have 
still to account foi the mamiei in which notwithstanding 
all these ordinal} piecautions having been tal en a most 
unusual thing happened namcl} how the wagon came 
to be on file at 3 30 the next morning Then leply 
would piobably be we have shown that in loading and 
despatching the goods wetooh os much oidinary caie as 
a piudent man would have token of those goods had they 
been his own We are therefore fieed of all liability 
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under sections 151 and 152 of the Contract Act That 
IS a Mcw which I cannot adopt It appeals to me to 
•Niolato not only well settled law, but all canons of 
reasoniiifT Befoio the defendant-comiiany can be 
e\onei“ited the\ ha^e JettosltIbf,^ the Coiiit that, w’hilc 
the goods weic in tiansit and nndci tlieii exclusive 
contiol, the;s took e\ei\ piopei piecaution, not only in 
the packing of the goods, bat in the management of 
then nnmeioiis, dingeiotis and uniiilj machines 
happening to come into close pioximity w’lth the goods, 
to liave lendered any mishap of this kind impossible 
but foi the intei\ention of some whollj novel and 
uupieventable factoi, winch they could not witli reason 
ln^e been c died upon to anticipate and gnaid against 
And on this point the defendant company is nttoily 
silent Absolutely no evidence lias been given of the 
luanuei mwliicli the^ manage then engines, wlien these 
lla^G to pass clo'*e to loids of \aluable mercliandise If 
thej could l]a^e ]no\cd that tJiey have .adopted every 
means know n to science to nentialue the lecnuent iisk 
of spaikagc , if thej had pio\cd tliat none of their 
engines weiceaci allowed to ji.ass, particulailj at night, 
close by loaded wagons containing bighlj luflimmable 
goods without shutting oil steam, and that aftei e\ery 
such quite oulmaiy iisk had been run, inspection was 
t.ikcn of the wagon wdiich had been exposed to the 
dangei — and all these appeal to be quite oidinaiy 
yie.cuit.LOus wlucU my taau woul/I uakuioJiy take to 
piotcct his own \eiy valuable propeity — then tlie 
defendant-company might faiily ha\e said to the Comt, 
we li ivo now pioied that we did eveij thing in leason 
to take cue of tliese goods, and we hacc no idea liow 
in spite of hacing taken .all those piecautions, the fire 
occmied. The aiiswei (not to that appeal which would 
then be peifectlj legitimate, but to the suiiposed need 
of ever making it) would bo that in such cucumstances, 
H 119G— 5 
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it IS ilmost impossible tint mj fire sboxildoccui oi tint 
the (lefciuloifi cominm would he c died upon to occonnt 
foi it 

Befoic I ded Willi tlit question of spiiHge which 
m nu opinion is the most impoitont in the ene if 
indeed not the onh impoitmt one I will sn i few 
woids upon mothei point upon winch m cntiiel} 
dispiopoitiointe amoiint of time 'ind qinntitc of 
cMitcnee h IS been w isted I me m the in innei in winch 
w igonsoftlml ind iic loaded 1 he defend mt coinpnn 
stouth iinintam th it fidic piessed hdes loaded in open 
tuiel s me alwws luid end to eiul within the tiiic) md 
then tier on tiei tdl the full tonnigc of the wagon is 
icithcd The pi untiir on the othei h md contends tint 
it IS I common piaeticc for tlie defend mt compain to 
loul the ''0 bde> 111 a %ci> pctnlni wa\ The length of 
e fulh piossed bale is 1 1 md the inteiioi width 
of one of these w igons is feet Plnis 1 ml end to end 
on the flooi thcie would be \ spice of eight inches 
between The plamtill lioweMi contends that the 
bdc>s lie comimmh in ide to piojoet unthing fiom si\ 
ineht's to a foot o\ci the nd of the tiiicl This ml is 
si\ inches high Thus if the idiintifC be light the 
bottom tiei of bales would be Ijing at m angle of about 
si\ inthes 111 thnt^ si\ Tins would leaM space bet 
wccnfoi placing a tlnid low of bales uimght Tin 
width IS 1 8 Theic is of couiso absolutely no cMdeiiee 
to show that wagon No 13021 w is loaded in tins sin 
gill n nniinei but Mi InAiiiiitj i dies on his pictiuca 
to show that in some wagons fulh piessed biles do 
appeal to bo piojecting slighth Ki Peche^ appealed 
to doubt whethei in one lust mco at ane late tlio bales 
weie fully piessed andifthe^ weio not but the common 
clol das o! luipicssed cotton no infeience could be di iwn 
fiom the appeaiancc of such a load to c\ceptional 
methods of loading fully piessed bales 

\ 

V 
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Apait flora Ml In\Giaiit3*s pictuies, \\luch aie not 
^Liy comincinp, I ‘'hould coitamly have thought that 
the metliod of loading he suggests is so incon\cnieiit 
and iiiuposcle'^s that no sensible loadeis ^oiild e\ei 
ln\o iiconisc to It E^tl\ liti ^^ould he tilttd do^^n to 
the ctntio and the ^^llole loid ^^ollld, J should tliinlc, 
be so unst ible is to be likil\ to fall while in tianspoit 
But Ml In\tiaiitv appeals to think th.it the notion is to 
ivedge the two outside tieis h^ the cential low of 
npnght Inlca so as to fix them moie fiimly th.nn if the\ 
weieiiHieh left Iving on the flooi eight inches ap.ait 
I do not think m the fust plate that the plamtitl’s point 
IS of aiu inipoit race It is tine (hat if the ends of a lot 
of uncoMied 1 iks weie piojtctiug with .an npwaid tilt, 
saj si\ inches bo^ oral tlic wagon, and unco\eied, thej* 
woftld be much neaioi <i p issuig spaik and might offei 
it a mole comfoit ible testing pl.ice But the absuidity 
of tlie aiginrant lus in this that (hcie is .absolutely no 
CMdtncc to pioM* th.it tins method of loading is nnl^el- 
sal (and I should think e\ei^ juobabihtj points tlio 
otliei wa\) 01 that the paiticulai wagon w.as loaded in 
this wav It is going much too fai afield to ask the 
Comt hist to liold tliat out of foui oi fi\e tliousand 
wagons one 01 two aio loaded in (his waj on (lie stieiigth 
of one 01 two photogiaphs t.akcn of wagons at lestin the 
Coinba St ition (and foi all we know paitially unloaded 
oi picpaiodfoi unloading) and two at lest in Broacli 
.md Smat lespectnel}, and then to conclude that this 
wagon must h.ne been loaded in th.it way and so exposed 
to an incuascd iisk Had it been so then the cMdence 
pointing to tlie file, when fiist seen, being m the ccntie 
of the w.igon, would bo made more ciedible All I can 
s^^ is that thoie is no eMdonce whatc^el that would 
wanaiit me in holding that tins w.igon was loaded m 
such a singul 11 in iniici I .am* inclined to ngite with 
Jfi Pochc\\ th it no one but a fool would think of so 
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loading an open liiiclv. It is not as tliougli by doing: so 
inoie poods could be pot into the ^^.lpon Loaded in 
the oidinaiy inannei the full tonnape of tlio wapon 
could be easily exhausted without the load boinp in 
exco^'S of the piesciibed hoipht. But it cannot be denied 
th.it the idaiutitrsphotopiaphshaNe this depice of n .due, 
suppoNinp that thex me not explainable oi rpialiliable on 
other piounds, that when the defendant-company xxith 
itspictuieof a tonipleltlx sliceted wap^on asseits, we 
inxaii.dilx lo.id exeix wapon in this inannci, the 2nt tines 
show’ that thcic aie exceptiou.d cases in which the 
dcfendant-conijianx doi“snot But I do not nndeist.ind 
Mr. Pechey to contend that theie .ne fio/ exceptional 
cases Thcie.dwaxsiuiistbeoxei apieat inilw.iy system 
in this couiUiy manned, .is fai as loadinp opci.itions go 
at all hoits of out of the way places, bj ipnoiant, cnieloss 
and idle natixes But whoic goods catcli fiie, the case 
evei^ tune must be exceptional and some cxceptioii.il 
featuie must h.ixe been intioduced. IClso w’e should 
haxc the jn oposit ton, . dl poods lo.adod with oidinaiy c.iio, 
accoiding to om nsn.d lo.Mling piacticcs, .ind earned in 
the oidin.uj wax, pet Imint, which is .ibsmd Wheic 
they fZoget hiuiit ttiesc questions aiise YTiat xvas the 
exceptional featnie winch bioiight about the exceptional 
result? Was it some act of the defen daiit-coiiijiany ’ 
And, if so, was it some act winch they ought not to h.ave 
done in the exeicise of oidinaiy caie and inudcnce’ 
Wliethei the exceptional featuic, the cause of the file, lay 
in the loading ofthewagon oi in the maimei in xvhichtlie 
defendant-company managed the ti.aflic, thiough xxhich 
that x\ agon had to pass, mattcis nothing. It is heie, I 
think, that the defendant-company, iieihaps misled by 
the G I. P Railxvay Company’s latliei easy success in 
Lakhichand's case^^, have been lulled into a false 
secuiity Thej appeal fo have thought thionghout the 
trial, that if they conld get the Court to heliex’e that this 
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wajroii was loaded with oidinai> c.iie, thej had done 
all that was needed to »ibsohe tlitm&ches In m\ 
_ opinion It IS not so Thej aie still, in the absence of a 
delinite known tausL, to sdisf\ the Com t, th.it in the 
management of thin ingims, m tht whole conise of 
drawing this tuick fiom Up im to the i»lace (wlicie\ei 
that was) while it caught liie, the\ obstncd in all 
ies 2 iects the same degico of caie and pindencc winch an 
oidinaiy ni m, con\ ejinglns own \alnable goods, might 
]la^ e been o\pected to take mulci tlie saint conditions 
Then how does tht eMdente stand about this’ It is 
ceitam that the G2 up was p issed at Nagda by anothci 
of the defendaiU-toinjiany’s train, the engine of winch 
went to w.itex, that IS to saj, must ha\c twite passed 
pait at least of the tiain on winch the burnt wagon 
was, in poifoiming that operation, and once in 
oidmaiily tiossing it, that is tliieo tunes m all The 
engine must ha\c staited to watei, and it is at 
stalling that siiaiks aie likely to be emitted moie 
fieeljjjust as they aie undei anj othoi condition of 
strain, as foi instaiico going ujdull It is pietty cleai 
fiom paits of the dcfendant-companj ’fi own coiiespond- 
cnce that some susiiicion attached to this incident, and 
that it was at once seen to ]m^c been a possible — not to 
say .1 piobable — cause of the hie The onlj thing to be 
said against it IS, that the liic was not dlSco^eled till 
<,017)0 foil! oi aye honis litei , am) if a siniX from this 
engine had set the tiuck on file >0 lodgmgoii the sheet- 
ing, then as the train rao\ed fiom Nagda to Bangiode, 
It IS picttj ceitain tint the wind would ha\c fanned the 
file into a bla/e and that it could not lm^o escaped 
detection duiing the latei shunting opeiatious at 
Bangiode, which occupied about -la minutes But it is 
at least possible that the spaiK (if it was a spaik lieie 
whieli set the w.igon on liie) lodged m the lowei tieia 
of the uneoecicd biles, and woikeditsway smouldeiing 
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inwai<l% tilllatei on it set tlie whole wa^?on on file 
Howo\oi that nnj lie, hcie is an obMons a iiatnial and 
possible cause And, if it weie the tiiic cause, could it 
bo s ud that the dcrendant-coiupanj h ul tahen all 
leasonable caK of the goods in tiain G2 up, although 
thoA, allow c'd ibis engine to pass and le-pass close to the 
loaded WMgon ’ I doubt it I am suie th it nnj jimate 
owiici who had been so situated would at least liaio 
talvcn some pieciulions to mniinnse the iisk of tho 
engine tliiow mg out spaiks, and that ho would piobably 
also lia\e iiceii on the watch to see, that no spaik in 
spite of siidi piecautions liad actuallj lit on and w’as 
liktlj to sot fiio to his goods If the flic Iiad not been 
caused bj tlio time this tiain left Nagda, then b^ a 
piocess of exhaustion wo icach the conclusion that it 
must Imebecn caused oitliei b> spiiks fiom its own 
engine on tho way to Bangiodo aftoi leaiing Nagcla, 
01 h} spaiks fioin its own engine wliile engaged in 
shunting it at Bangiodo, oi aftciwaids when the whole 
tiam liaMug been stabled, the engine stood foi an 
liom and a half on the mam ime w ith steam up waiting 
foi line deal to Rntlam It is unlikclj that anj 
spaik fioni the engine of tiain C2 up could haie set a 
wagon so lai badv pn the tiain as this one was, onfiie, 
while the ti am was actually lunning Such e\idcnce 
as there is on the point, notaeiy con'\incing evidence 
at best, points to the extienie impiobability, veiging on 
actual impossibilitj of a spaik tiavelling the length of 42 
wagons The danger line used to be put at ten wagon 
lengths, but has beenieduced in Wi Pediey’s time to 
sex en wagon lengths fiom the engine Wagons loaded 
with inflammable goods aic not undei the piesent run- 
ning inles allowed neaier to the engine than this But 
from the veiy fact that theie is a rule on the subject it 
IS clear that the contiollmg anthoiities of the defendant- 
company do lecogmze a leal dangei fioni spaiks Xoi 
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can there be rny ‘•euous tloubtoi contio\ci‘<y but that 
that dangei is ical and substantial. 

But if any such inle is needed for innmng tiains it is 
deal that some similai mles ought to be enfoiced to 
regulate shunting and the management of engines pass- b 
mg close to loided tiains No sncli lules appeal to e\ist 
It IS idle to piotcct goods against this ^ely special iisk 
by insisting upon then being diawii atagicatei distance 
than sa\ loO feet fioin tlio engine itan> iminber of otbci 
engines may pass and ic-pass tlicm at a distance of less 
than ten feet 

I have been lefoucd to some English decisions upon 
the Uahihtj of a i ulwaj comp.mj for damage caused to 
adjacent pi opci ties etc.byspaiKs fiom tlien engines 
The case decided bj Tjndall C J in 1X40 shows that 
mndi the same question, I am nou consideiing.'^asiaiscd 
theie and that the railwi> compuij relied on mncli the 
same defence But most of these cases dillei fiom the 
piesent case, in b( ing ictionsbi ought b> poisons between 
^^hom and tin delendant-iailwaN company nopinitj of 
contiact existed And pcihaps the defendant-company 
heie would sccl» to distinguish oven wbatpiinciples can 
be got out of those cases by pointing to tlio woids of 
sections lal and lo2 of the Contiact Act and saj ing that 
that was the utmost the lail^aj company had to pl 0 ^o 
m any case m hicli it was chaigcd with loss, damage oi 
destiuction of goods as a bailee bj a consignoi I thinlc, 
houc^ Cl, tJjcso tascsaie not -nithont a<alue as slio^iing 
the \]e^^s consistent!} maintained by many eminent 
English Judges ^lieic it was meielj a question of negli- 
gence 01 no negligence Tine, these may ha\e been 
actions on tlie case, andnot, as bcie, founded in contiact, 
but I cinnot see what fan distinction can be drawn, 
between the piinciples upon which, in the former class 
of cases, tlicie was said to be a case to go to tlie jure loi 
the plamtill, and cases liKo this, in which again, all that 
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IS to bo docitlcd IS, whotlici m tlie "vyIioIo oidoiin" and 
management of the goods cntinstod to them including 
m this, of couiso, the \\holo oidcimg and management 
of anj othei pait of then machineiy oi inniung geai, 
fiom ^^l^lchanyreasonabledangcl mightbcapiueliended, 
the defendant-company liad or had not o\oicised oidi- 
naiy caie and pindente It might be aigued that nhilo 
in most, it not all, of those oiscs the Judges appeal to 
ha^o insisted with some iigoni on the lailway com- 
lYaiiics, taking the utmost possible caie to pieient thou 
engines causing anj injniy to the pioi>eity of otlici 
people, all that our law leqniios is, that as between the 
lailwa^ company and tUevi clients the railway conipanj 
IS onlj bound to lake oidiiiaii caie I confess I see no 
icason in punciple win a tompanj should bo nndoi a 
gicVei obligation towaidw those with whom it lias 
ontcicd into no contiact than towaids those with whom 
it has And as I undcistaiid the tcims of sections 151 
and 152 of the Contiact Act thej would not exclude fiora 
the leasoning by wliicli tlie final conclusion is to be 
leached just those tonsulciations on which so many 
English Judges )m\c icpoatcdly Hid stiess in dcteimm- 
mg whetliei a case was piopoi oi not to be left to the 
Juij Icanhaidh doubt that in the admitted facts 
here tlieic is a case winch in England would most 
ceitainly ha\e been left to aJmj, nor do I entcitain 
much doubt as to w'hat the Jink’s Neidict would ]n\e 
been The defendant-companj has not offeied any 
OMdence to sliow that its servants haie oidcis to handle 
then engines w’ltli special caie when jiassing statiomiy 
loaded wagons, paiticalailj at night And ^ et suiely it 
IS noextiaoidmaij measnie of in ecaution if then engines 
evei throw out siniks and glowing cindeis at all Tins 
the> admittedly do It is plain, I tliink, that whateiei 
dangei is leasonably to be anticip ited from such a cause 
as gieatly inci eased at night, when, as a lule, theie are 
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Ion" inteivxls duini" which piobibly no supei vision is 
exoicised at all, and at anj late the same dcgice of 
Mgilancc IS haidlj to bo expected as duiing tlie day 
time A flic kindled in day time might be easily and 
eailj detected 1)\ a hundied casuil ejes but duiing the 
sniill hoiiis of the inoinmg unless the lelaticclj few 
officeis ot the conii)an\ cm dutc aie wide ax\ ike and on 
the alei t, it niiglit go undetected until it had got such a 
hold as to he bee ond all local me ms a\ail ible to check 
it And this IS exacth’ what did occui in this case 
Toi, ho^\ CA 01 tlie file oi iginaled it is ceitam that it 'was 
not found out till it had made such headway that the 
staff at Bangiode found it impossible to cope with 

Some cMdenco was ofCciod to show that tlie type of 
engine used to diaw the 62 up is fitted witli an inteinal 
airangement — a buck aich and bifllc plites — to lediice 
the qnantitj and size of spaiks admitted to the funnel 
But no one on behalf ot the defendant company can 
sciioiislj contend that these, as well as all theiest of its 
engines, do not occ.isionaliy emit dangcious spaiks and 
glowing embeis The detendant-companj lias adopted 
no spaik aiicstei, although wo aie told that the GIF 
uses one on all its engines 'It is fine that no B.paik 
aiiesteis jet iii\ entod aie, in the opinion of sucli cxpeits 
asliacelieen examined iii this case, thoroughlj' sitis- 
factoij But the fact that they aie used on the GIF 
and at least two Scotch lines of lailwaj, suggests that 
such as they aie thej aie bettci than nothing But the 
ical point lies, I think, not so much in the extent to 
whicli piccaiitions of that kind aio earned, foi m no 
e\cut it IS contended that thej aie alwajs efficient, but 
1 ‘athei 111 the degiee of caution shown bj the defendant- 
comp uij* in the management ot its engines, it being 
admitted and uiu\eisallj’ known th it thej do constitute 
a d.ingoi to influnmable goods when close to them, 
while passing and le-passing trams so loaded. And 
11 1196— G 
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191-1 tins .ipptais to me in tlic admittccl facts of this case to 
Hum he the a nlneiahlc point in the defence 

K1!FTSE\ 

>5^ In the Ciisc to ■\vliicli I icfeiiecl in an eailiei part of 

tlu'J jmlgment, A. Waterfoid and Limeuck 

I) B c\c c I liadiva^i Co^^\ altliougli that \^as an action foi 
CoMMvI (Inniagos in icspect of an iniuiy caused to a 

passcngci in which, of conisc, the onus would be laigcly 
on him, Pallcs C B lud it down tliat the accident must 
ha\obeen caused in one of thiee ways (I) through 
some defect in the Inie , (2) thiough some defect in the 
caiiiage wliicli lan off the lino , (8) thiough some mis- 
inan igcnicnt of the engine and tiain whiJe ninning 
And it aiipeai'^ to me that nmtaii’i mntandts tint must 
alwajs be -veiy neai the tiue pnncjple to be apiihed in 
sucha case as that with which I am dealing The injuiy, 
if caused by an act of the Company at all (and I think 
I Imae shown tint it must ln\c been), must ha^e been 
caused by some caielessness m loading the goods, oi 
aftei they weic loaded by some caieless act of the Com- 
pany’s sonants, oithci indiMdually, 01 in the manage- 
ment of the lolling stock, and all that passed it while 
the tiain was cn / onto oi being sliunted Andas nobody 
knows what that act was, it seems to me that the 
defendant company is placed to say the least of it, in 
a\ci3 difficult if not liopeless, position But this case 
IS not so difficult as some might be because we have 
heie admitted acts of the defondant-company, anj one 
of which miglit haae caused, and piobably did cause, 
the flic, and those acts all apiieai to me to be of a kind 
which IS not within the contemplation oi meaning of 
sections 151 and 152 of the Contiact Act So far then 
as the oiigin of the llie has to be deteimined and the 
degiee of negligence on that account for wJuch the 
defendant-compaiij is faiilj liable deteimined, I think, 
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it IS deal tbit the defendint compiny by some ict of 
its own ciused the file ind in the idmitted ficts tlie 
ouh leisonible conclusion is tint tint ict wis not such 
IS 111 oidinm min would h i\e done h id the goods been 
inhiso^niiid nndei his complete contiol In othei 
wouls in m\ opinion the defendint cc inp m\ is pi mil v 
lesponsible foi the fuo 

Tint being my conclusion on the fiist iiid most 
impoi tint point 111 tlie cise it is less necessiiv thin it 
othciwise might hi\e been to eMinme ineletiil inothci 
mass ot eMdence leliting to the steps til en bj the 
defend uit comp ln^ s seis ints it Bingiode ind Eiitlim 
to quench the fiie vftoi it hid been disco\eied Heie 
igiin the shiping of the e ise Ins pi imlj been innucnttd 
bytheiesult of La! hid a ids But it is suielj 

iithei nnicisonihk to insist tb it bee uisc m tint cise 
it ^Ms found tint tlie defend int coinpinj n is negligent 
ind theieloie to th it extent Inl le beciuse it did not 
t ikc \en simple eisj eil cti\e steps to jint out the fiio 
tint heie the defendint compinj must hi e\\ise be lield 
li ible beciuse thc^ did not do ill soits of c\ticino 
iinpiactieiblo things ^ Inch hiMiig been done is fii is 
tlie e\idence goes the destiiiction now couipliined of 
could not hi\e been l^cltcd Biielle the pliintifl 
compliins tint the fiie wis disco\eied it 1 30 A M but 
no messigc is sent to Rutlim foi help till in houi oi 
sohidclipscd ind then the Rutl ini luthouties tool no 
immcdiite steps to send witerto Bingiode 1 urthei 
tint it imounts to negligence on the put of the defend 
int compin> not to lll^c miintiined it Rutlim in 
ibundint supply of iMtei logethei \Mth fiic o\tiiiguish 
ing ippiiatus and in 1 less degice tint thc\ did not do 
the sime it Bingiode TJie littei point is i question 
of liw uid does not till a on im CMdence it ill For 
the ficts lie idinittcd Theic w is not enough ^itei it 
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Rutlam to supply tlie needs of thut station, and tlieie 
was no appauitus kept tlicie foi putting out files on a 
laige scale It ccitamly seems suipiising, consuleimg 
tlie laigc amount of incidiaiidisc Avliich must be con- 
stantly lying at Rntlaiii, coiisulciing too that it is an 
engine-cbanging station, and thciofoie in need of a laige 
supxily of watoi, tliat tlie tno wells on wliicli it depends 
locallj’ aie allowed to become piactically useless, and 
that while depending foi its ongine-\Aatei upon a watci 
tiain winch luns sometimes once, sometimes t^■Mce a day 
to the little loadsidc A\ateiing station of Gliatla, thiee 
miles fiom Rutlam, it possesses no fiio cxtingmsliing 
appaiatus at all So that should a file occui in the 
sidings tlieio, in\olving loss to peihaps lacs woith of 
goods, tho station authoiities say that the^ ■^ould not 
be in a position to put such a file out Apiiaiontly the 
neaiest station at 'uliicli onypiopei fiic eKtingiiishiiig 
appaiatus is to be bad IS Godina, lalhei iiioiethan 115 
miles fiom Batigiode Of couise it was out of the 
question to obtain that in time to be of any soivice in 
the piesent case of five But as I say all that depends 
upon admitted facts, and the point to -uhich much 
eMdence and aigimient has been addiessed is simply 
tins, wliethei 'alien the Rutlam olRcials leaiiit of tlie 
file between 4 and 5 am tbe^ ought not at once to ha've 
sent the watei tank tiain to fill up at Gliatla and go on 
toBangiode? The railwaj staff ba^e assigned a gieat 
many reasons why in cvisting ciicumstances tins could 
not possibly haNe been done All these leasons may be 
leduced to one, that doing what the plaintiff suggests 
would have so congested tlie tiaffic, alieady blocked and 
much behind time, that it could not leasonably be 
expected that the company uouldhave faced all tha^ 
inconvenience and loss for the sake of saving a single 
wagon load of the plaintiff’s goods If that ei e al 1 that - 
theie is to be said on the point, I think it would bo a 
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peifectlj fair answei that the tlefendaat-tomp iny then 
9 Ught to pay the plaiutill the aalne of his goods If to 
suit then own con\ciiieiice ami in then o\mi intciest, 
they did not adoptmcansa\hith th(.\ might luu e adopted 
to e the plaintilT s goods, then it might be inged that 
the% jncftiied then oa\n intciests to tiiose of’then 
bailoi But I think the leal answti is much simplei 
Ml. Stoiiei’s cMdcnce is emphatic Ho declaies rliat 
had the ^\atel tanks aiiiaed all full, in the .ibsence of 
foice pumps and hoses, no good could ha\e been done 
The burning wagon iniglit ha\e been suiiounded by 
watci tanks and jctittlieie ueic no otiiei means ot 
utilising the^atei than tin owing it out of hand buckets 
at the buiinng wagon, fiom a distance ot fifteen feet, 
It would ha\e been as nniiossible as befoie to get the 
Hie uudei 
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Once the fnc bid got hold ot dl the bales, this is 
piohablj ti'lie I’oi notwithstanding a fnilj lilicial 
supply ol watci fiom two engines, and finally the tank 
of dunking watei which was detached fiom the up tiain 
at about 10 A Tir,it is cleai that the stall at Bangiode 
could not make the slightest impiession on the fae 
Now, had tlie Station Mastei at Rutlam used the utmost 
diligence, it IS imiiossiblc, I think, that he could ha\e 
sent the watei tiain with all ils tanks filled so as to 
leach Bangiode befoie G-30 in the moining And con- 
the seeeiiiit^ ue ol 3 the 

fact that it stcadilj mcicascd in fuiy, and at no time 
was held in check, it inaj be concluded that bj G-30 it 
would lia\e been entiielj bejond the contiol of watei, 
liowesei abundant, whicli could onlj bo pitclied at it 
out of buckets fioma considexabledistance Mi Stoiiei 
saj s that when he loachod B nigiode,siy,at 8-30, the file 
W’as laging so that lie would not liaYccaicd to go within 
fifteen feet of it Ho did, as a fact, get much neaici, 
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blit tliat because lie was x’rotected by the cab of the 
engine 

Tliat being so, I think the uliolo of the evidence, 
about the wafci tiain anti the question v hethei it might 
and ought to liave been sent stiaight to Bingiodc aftei 
filling up at Ghatla like most of the lest o ( the e\ idcnce 
in the case, niaj he cntiiely neglected If, had the vatei 
train been sent, it could ha\cgi\en no e/^ectl^e lielp, 
then tlieie was no use in seiuling it 

But it maj be doubted wlicthei the \\ ant of -v^atei and 
fiic-qiienching aiqdianccs at a station like Eutlam is 
not in itself c\ idcncc of negligence Siibsidiai^ to this 
IS tlie considciation nhcthci the local staff of Baiigiodo 
ought not, had thej eveicisod pioiiei c no and Mgilauce, 
to iiavo seen the flie long bcfoie 3-30 Once the shunt- 
ing was ONCi, siy by 12-15, thoie can be little doubt that 
the station night St iff took no fuither interest in the 
stabled tiain, and in all human piobability they all 
wont to sleep till the aiiival of tlic 03 down at 3-30 
wo\o them up By that tunc the fiio hndbioken out 
and avas blazmg fieicelj I think that the staff at 
Biugiode weie light to isoLitc the wagon at once, and 
to tiy to get as miny bales off it as possible while this 
wis being done, but I should hesitate to saj, did I tliink 
anything turned iqjon it, that they were equally 
light in not hiving at once applied foi helii to Rutlam 
instead of allowing a valuable houi to pass But as 
theie was no lielp available at Eutlam the point becomes 
immateiial 

I hope that I have not treated this jiait of the case too 
cavalieily But let the evidence be handled how joii 
will, the lesult must alwajs be tlie same It was 
physically possible to have despatched the watei tiain, 
sothit it might liave reached Bangrode with all its 
tanks full between G and 7 A M But doing so a\oald 
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ha\e caused ^ely seiioiis and widespicad dislocation of 
the ti’aOlc, and would, as fai as I can judi^e, have done 
no good Nothing leallj tnina on the lahoiioiisly 
acciiiniilated details concerning the actual houis at 
which down tiains weie to leave, and in fact did loa\o> 
Rntlain Noi can I see tliat anything is gained fiom a 
consideration of so much of the CMdeiice as may be 
lelated to hypothetical conditions If both wells at 
Rutlam had been kept full to the bum, the station itself 
might not have needed the watei brought in by the 
watei tiain that moiniug at about 8-20 But the 
despatch of the watei tiam would still have blocked 
the section and thiovvn thealready congested tiaffic into 
woise confusion It may be thought stiange that when 
Bintlemin, the Station Mastei of Rutlam, Iciint of the 
file and lecen ed acall foi help at, say , 5 a m lie did not 
at once go to Pan who appeals to have had the disposi- 
tion of the witoi tiain and confei with liim about what 
had best be done Pui was of coiu&e asleep at the time, 
and the evidence is that the water tiam could not have 
been made up foi despatcli without hisconcuuenco and 
oideis But Bantleman evidently nevci thought of it 
Indeed he did nothing except autlionse the Bangrode 
staff to stop the up tiam winch but foi delays should 
have been at Bangiodc a good deal cailici than it was, 
and take off the drinking tank to use lu putting out the 
flic Bantlcmin did not even mention the fiic to 
Ml Stoner wlio was leaving Rutlam between 8 and 
9 A VI foi Bmgiode » 

But the explanation la that in all the ciicumstances 
of the case Bantleman judged that nothing cffecti\e 
could be done at Rutlam and so took what appealed to 
him to be the best conise, leaving the section between 
Rutlam and Bmgiode cleai foi scheduled tiains m 
ouliiiaiy couise (though all much behind time) and 
ti listing to the ainv’al of the dimkmg water tank on 
the up tiain being m tune to give the needed aid, 
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In all tlio ciicnmslancc^, hotli at Ban^ioclo and 
Kutlam, I do not thinlv that the staff of cithei station 
IS to blame Tlje Bingiodc men all ai)peai to lia\e 
avoihcd liaitl and loyally with the limited moans at 
then disposd And the most that can be said against 
Rtitlam IS that it ought to have had, a\hat it had not, 
an oilicient fno-qiionching appaiatns, and an abundant 
supply of watei TJic consideiatioii must al^Najs be 
a g^ia\c one, in icgaid to a bt ition of sncli impoitanceas 
RiUl un and it \\ ill doubtless engage the attention of the 
dcfoiidant-coinp 1113 It is one thing to that a laih^aj 
companj’ cannot in leason be evpcctcd to sink all 
possible pioflfs in theuplucp of efficient file hugodeb 
and appaiatns at cvei^* stitjon, hone^ol insignificant, 
along the vholc system and quite .uiotlier to saj 
tint they aic nndei no obligation to inovido such 
piecautionai^’ agenej at gicat stations wheie goods 
innsjt constantly accumulate and be evposed to the rish 
of file Had tins file occuiicd at Rntlam and lacs of 
lupees woitU of damage been done, it may be doubted 
whethci a Couit would have listened faNOUiably to a 
plea that the flic could not have been extinguished 
beciiiso t’e coinpiny does not miintam any staff to 
asoik, 01 appaiatns to be worked to put out fixes 
And indiiectly of coutse the line of attack maj’ be 
extended, as it has been in this case, the length of 
contending that had theio been all that there onglit to 
have been at Rutlam, efEecti\e use might have been 
made of it to extinguish the file at Bangiode But on 
that gioiind alone I should not have thouglit myself 
pistified in holding the defeiulanf-company’^ liable If 
they’ v,eie not li ible foi the oiigm of the fiie then I 
do not think tliey would be liable at all As to what 
was done at Bangiode by the local staff a good deal 
of time was spent o\ei the i>urely hypotlietical question 
whe\her, had theie been a force pump in the ^ell, 

\ 
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witei in sufTicient qnintitj to cope ^Mtli the fire 
when fiist detected might not ln\e i’cen i\ail'ible 
The fict IS th it the \^'\tei in the well "i*? low 
and thit there wi*, no foice pumiJ I tl»inl it is going 
too fai in cases of this 1 ind to put fot'vird all soits 
of h-ipoihcticil conditions iindei wliitli loss might 
hi\o been a\tittd oi mmimi/ed ami then chaige 
the dtf^id lilt Lomp inv foi what loss "'is sustained 
because those conditions did not exist The tiend ot 
spall age cises in England ccitainl^ eritouiagcs such 
attacl s but I thinl they ought to be kfPt within due 
bounds in Mew of piacticalities go\einiPg the inanige 
ment ol ^^leit systems oi iii\wa> in iiw ct»nTiia> 
Mouo\ei unless time hid been prc&siiio pumps and 
file hoses is well is a foice pump in Om "’til \eij 
little molt could have been done to put out the file 
than was done Us the Bangiodo stall It is true that so 
long IS men wiie ible to be on the top of the wagon 
and this w IS pnssibU foi some time aftei the fire was 
discoaeied tlica migl t haae dealt with it much moie 
cfFectiaeh had the supply of w itei at then command 
been much inoio copious tli in it was Bunging buckets 
of w itei fiom a well it coiisideiablc distance two at a 
time tothiowatthc fiie was of couiso utteilj futile 
And doubtless no moie could haae been done in the 
condition of the well while much moie iniglit haae been 
done had theic been a foi cc pump lu it On the othei 
hand it is unieason ible to expect the defendant company 
to set up foice pumiis in eaeij well at e'oij load side 
station along the line and mamtam them on the mere 
chance th it some daa a fiic maj occm tlioie Nor do I 
attach anj impoitance to the avant of *1*^' chemical 
piepaiations foi extinguishing files I im not in a 
position to saj aahetliei had there been chemical fire 
extinguishers the fiic might haae been got under I 
aaas lefeircd to tlie late Aisgill disaster ‘md told that 
« iior— 7 
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chemical fiio oxtinguisheis weic used tlicie good 
lesult'*, hut thoie is no o\idence on lecoid to piovc tins 
Noi does the dofcndaiit-compain use chemical die 
extmguishcis aiij whole oil its ^^]lole s^-stcm HaMng 
legaid to the extieme piopoition.d lai it} of files while 
goods aie heing tianspoited h} tlie deftMulant-compau}, 
I think that the} aie quite justified in contending 
that thor aic iindei no liabiliti to intin a. heavi, 
pcihaps a luiiions, cxiicuse to guaid against these 
uncoinnion contingencies But tint onl} ajiplios, of 
coni so, to the pai t of the case ith ^^Jl»ch I am do ding 
I cannot too often lopcit that so f.ii fioiu being an 
ans^^e^ on the fiisl pait of the cisc, the laiity oi othei- 
■^iso of files aftecting goods of tins quality earned 
undci oulinni} conditions, lathei points to the conclu- 
sion I liave leached against the comp inj If files i\eio of 
constant dailj occmieiice then the method of tianspoit 
would lia\c to ho leoiganised , if the} aie of ^oly late 
occuiience, when they do occui they pio\o iiositively 
that something \ei} nntisnal has happened If the 
defendant-company say that engines passing and le- 
passing wagons full of picsscd biles of cotton inopeily 
loaded and sheeted ^CI} seldom set them on file, it 
must he because tliosc encmes ilo not as a uilc emit 
dangeious sp irks, oi tlio coiifoimation ol the sheeting 
IS such ass seldom to afCoid lodgment to dangcioas 
spaiks nhen thiowii upon it None the loss if one fne 
has been caused in that a} it becomes clcu that lieie 
is a leal souicc of dangei, easily ple^elltablc b} tiKing 
■\eiy oidinat} pi ecautions, and the defend lut-comp my 
IS, in my opinion bound to see that e\ei} leasomble 
piecaution is invanabl} taken In all the \oluminous, 
and foi the most pait ntteil} useless, e\idence got 
togetliei in tins case tlieie is not a \^oid I belie'e, to 
show that the defend int-compan} eithei anticipate any 
danger fiom this cause oi have issued oideis of any 

sr 


VOL VXXIX ] BOMBAY SERIES 


241 


kind to ^raiiul against iJ It may be a i«re but it is a 
lecmient cau^'O, a continuing dangci to \%hicli no 
lfii\ate ownei ot \.dualjlo goods would subject them if 
lie could gmid auaiiisb it To go no fuithei than the 
aeij lecnit iLCOids of tills Comt this is the thud cise 
I lecolhct within i \tny fiw \eais iii which goods 
earned 1>\ a lailw l^ companj liaae been destlo^ed b> 
file In LaLhirhanO s the Comt held that the 

company was not lesijonsiblc foi the oiigiu of the fiie 
which was left foi t\ei unexplained In the othei case, 
wluch was notplopell^^ a c\be of goods being earned, 
but ot glass Icing it a station, the Couits found that the 
defend int cominnj evas liable, ns the file cvns due to 
spaiks thiocc u out be a pissing engine Now, if S 2 >aiks 
thiown out bj a passing engine can ignite glass Ijing 
on a platfoim oi in a stition jaid, oi idantations oi 
be in stocks ( is in two well known English cases) beside 
the line of i ulwa), it is cleai oi ought to be cleai that 
they mis ilsu ignite goods in wagons whicli aie being 
diawn dong tlic line It is meiclj a question of 
dist.ince and the degiec of inotection alloided the 
goods Jn the method in which thej aic loaded and being 
earned The distuicc wlicie the dangei lies in a 
passing engine can necei be ncaily as gieat as m the 
cases I hace mentioned, and I hace alieady shoevn tliat 
while sheeting the goods may affoid somo slight 
inotection, mij make it much less likely that a fijing 
spaik should find a comfoitablc and daiigeioub lesting* 
place, tins done is not sufficient to absoho the company 
tiom taking ccciy piecaution in the management of its 
engines, in iddition If it could bo shown that the 
sheets put upon the ccagons weie tompletel^ fiie-pioof 
(m fact they .iie highly inllamiuable) then the defend- 
ant-comp in^ might icisonabU say that hacing so 
coceicd the goods the^ weic entitled to ignoie any iislc 
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from Hying sparlcs tliiown out by passing engines The 
facts, howe\er, (To not wariant any suc}i position The 
sheets aie as likely to catch Hie as the cotton, if a spaik 
falls upon them and is not immediately blown off oi 
e\tiuguislied , spaiks aie constantly being emitted 
^^lthln lange of tlicsc sheeted wagons, and occasional!}’ 
they do light and dA\cU on and ignite the sheeting 
E\en in the case of aco\ored\\agou,asinL«/*hic//n«(Z’s 
in all human pi obabilit} the fiie was caused, as 
conjectuicd b} Bitcbeloi .T by a spuk fioin tlie engine 
falling through the naiion apeitnie in the loof of the 
caiLiage, and consideiing that, if I lomembei light, it 
was actually next the engine, I think tint the defend- 
ant-company wcic, to saj the least unubinlly foitunate 
in hanng been able to convince tlie tiial Judge and the 
learned Judges of Appeal, that the file yas duo to uo 
negUgenco'on tlicii pait and tliat the} had taken all the 
care which the law leqimcd them to take of the goods 
entuisted to them This c.isc is on an altogethei 
(liffeient footing of fact and is much inoie difficult, 
because of the length of time and the distance cox eied 
and the incidents which happened between the 
commencement of the loading of the wagon at Ujjam, 
and the fire being disco\ered at Bangi ode I must not 
be thought to be calling in question in any way tlie 
antlioiity of the decision of the Appeal Couit m 
LaKlnchayuls cas(^^ I liave indeed adopted the only 
lule approaching to a general lule of law laid down b} 
their Loidships in that case, namely, that wheie the 
defend int-compan} admits that it is not awaie of the 
cause of tlie loss, damage, oi desti action, it is not on 
that meie pleading to be held answeiable But fiuthei 
than that I cannot go and I do not see that I am hound 
to go by a single woid in the judgment of the learned 
Chief Justice in that case I am still to considei on the 
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evidence (if tlieie be any ielc\aut and mateiuil 
eMdence) and the admitted facts wlietliei the company 
has absohed itself \Mthin the meanin" of section 72 of the 
Railways Act and sections 151 and 1)2 of the Contiact 
Act That must al\\a\s be a que-stion of t ict in each 
case depemlinK upon the facts of that and no othei case, 
and heie, in nn opinion, the company hisentiieh 
failed to absoUe itself of the lospoiisihihj cast upon 
It I think it nocess «3 to add these lemaiks because 
at the conclusion of his final uldicss Mi Binning 
said that wlnte\oi be mj own Mew lie appiehendcd 
tint I should feel mj self bound b\ the decision of tlie 
Couit of Appeal I ceitamlj do I ha\e not con- 
sciouslj 111 the ■whole of this judgment gone a step 
beyond all that I can disco\t) in the learned Chief 
Justice's judgment a\hich could faiih bo called a 
luling of law binding on all the ouginal Coni ts I 
lia\e peimitted injself to comment on BatcheloiJ’s 
ciiticism of the judgment bf the Piivy Council in 
Tlic Ilaeis Steam Nai igation ComiKao/ \ CtwntmaH 
^Miecause it seemed to me absolutely essential 
tint 1 should do so if I was to make m>sclf cleailj 
nndeistood Foi, I am as stiongly of opinion as 
evei that that tudgraent, being of the highest 
aiithoiity and iheiefoie binding upon ail oiii Indian 
Coiiits, lays dow’ii a pcifectly collect and easih 
intelligible piinciple not of law but of pioof, wbicb is 
gujfe-j) djJJerenf And J beJje\e that ju^jnefjjod of 

lie iling With this case, wdiilc it leaa es the lule laid dow n 
by Scott C J untouched, IS stiictlj m accoidancc with 
wliat was done by then Loidships of tlic Piny Council 
\\\t\\GC\%QoiThe liiici's Steam Naiigation Company \ 
Ciiontmxilt Doogai 

I tuist that I ha^c now made good what Ilunesaul 
moic than once in the couisjC of this judgment, th it 
at least ninety pei cent of the e\idence is utteilv 
t'i (189K) io Cal as I It ib I \ 1 
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useless It amII be seen tlint, if I am light, eveij fact 
■^hicli needs to be consuleied, and foims pait of the 
legitimate icasoning iii) to the main conclusion, is 
Mitually admitted And the same can be said mth 
almost equal coiiectness of the second pait of the case, 
^^hichI ha^cdealt with as shoitlj as I possibly could, 
in MOW of nn fiist liiiding It Ins, I am afiaid, 
become a tiadition of tlic Im founded on the fai a'^ay 
dictum of some eminent Counsel, that the light to 
conduct a case of any impoitance is to heap up all 
the biichs }ou possiblj can >\ithm the limits stictched 
to then utteimostof the hms of cMdcnce, on the off 
dunce of making use of some of them in constiiicting 
the odiflce of tlio final aigumcnt Continuing that 
inotaphoi I ma} sa> the \\holc field and surrounding 
countiy, upon which ha\c been built the tiny edifices 
of Counsel’s final aigaments to me, ha%e been made a 
mass of useless bucks and debus In nn opinion that 
IS not the best, but the woist^way of conducting a 
case I believe that liadcaicful piepaiitoiy leasonmg 
and leflcction on both sides, witli a tail know- 
ledge of what the e\idence winch they could 
call leallj^ w is, been given to tins case, befoie 
plunging into it, with «m e\e to the standaid 
pattern I ha%e pievionsU mentioiipd, all the 
eMdence tint was necessny oi evei likeP to be 
lefciicd to again could \ei^ easily lla^e been laid 
befoie the Couit in two oi at most tiueedajs But 
as both paities appealed as bent upon taking the 
somewhat tedious and piotitless coiiise that was 
taken, and no doubt the case will bo earned to the 
Piiv\ Council, I will siy no moie on that point 
Peiliaps I am wiong and the learned Counsel may 
piONC to be light, but it will ])e seen that in this 
3udgment, just as in the concluding addiesses of 
Counsel on both sides to me, A ei\ little use indeed has 
been nnde, 01 (fiom mj point ot \iew; tvei could pio- 
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fitabU lla^e been made, of a veiy gieat deal of the 
evidence, oial or docuincntaiy, ■which now foims the 
bulky lecoid. 

I find then that the lailway couipiny is liable foi 
the ongin of the fne and the entue lesnlting loss I 
find that the defendant-comp<any has entiiely failed to 
show that in dealing with these goods itcveicised all the 
c.iie that an ouliiiaiy man would have exeicised, had 
the goods been his own, and the whole inachincij of 
tianspoit under his own contiol And I find that the 
defendant-company is not liable in respect of negligence 
oi caielessnoss in dealing with the fiie after it was 
discoa eied 

Attorneys for the plaintiffs Messib Captain and 
Yauhja 

Attornejs foi the dclendants Messis Cianfoid, 
Brown «S Co 

Suit dco eed 
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Before Mi Justice Braman and Mr Jn^ttre Jlayxranl 
KASIIINATH PARSHAntM GAPGIL am> orners (oriuwl PniTioNPRs) 
ArrELIANTS t (.OUr»V\ARAI AkD another (original OPfONLNTS) 
ResPONDLNT*- ° 

Joint ITiiiln faiiiih/ — Anresiral iirojiert j — TIjI/ — PmbaU — Piyment of 
full piohatf duty 

Inaca-ewlur tlurc « in a<]in)ttc«U) n joint llm In fmiih conNi’Jtmg of a 
fit lie r nnil a iiiin ii s m tin f itlxi unde i will in efttyt Icjiioithiiig llie whole 
prijicrlj to liH imtior son It wa-. not lispiiU 1 tint the |»ropert\ coieird hj 
tile w ill was joint fimilj piopertj Tbt c\e ntors conten lei t!i «t the d c.ea«ed 
te'*titor hal no heiieliriil interest in ana j irt of the propertN devi^el and 
tluveforc tlie\ woie i xenipted from the j tjni nt rf anx probate dut\ — 
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Held that wliorc the matter m question prohate the parties chiming 
under the will could not gohchiml its terms or claim iin^ exemption wintsoexer 
upon allegations iitlirlj incc nsistont not onl> x\ith the fact of the will itself 
I ut witli the expre«s statements made therein nnd that the executors must paj 
full prolntc diitj uj on the will 

Collector of Kotra v distingii/shed 


Applal ngainst tlic decision of F X DoSonza 
Distiict Judge of Sholapui, in miscellaneous application 
No 2J9 ol 1912 foi piolnte 

The jietitioneis pia\td foi ])tobite of the ^mU of the 
deceased Kao Baliadiu Malapp.i Basappa Waiad The 
will ^^as c\ccutcd at Bombay on the 12th Januaiy 1911 
and the testatoi died at Sholapni on the lOtli Januaiy 
1911 The petitioneis claimed exemption fiom the pay- 
ment of the stamp dut^ Ie\ I ible unde: section 191 clause 
(1) of the Coiut-Fees Act (VII of 1870) as amended by 
Act 11 of 1890 The petitioneis’ case was that as the 
testatoi andliisminoi son Chandbasaiipa rdtcis Balasaheb 
weie incinbeisof an nndnided Hindu family, the estate 
was in the Iniuls of the formei “ piopeity lieUl in tuist 
not beneficially ” and as such exempt fiom the payment 
of stamp duty uiidei Aiinexnie B to Schedule HI to 
Act VII of 1870 They lelied upon the decision in 
Collectoi of Kona Chiindai^^ 

The District Judge decided “ that a btarap duty should 
be levied on a moiety of the estate situated within 
Biitish India ’ In support of his decision the Judge 
made tile following obscixoitions — 

There is however conllict of authoiity on this pomt m the rtporte I decisions 
of tlic Bonihaj High Court lor while the decision jtist cited (Collector 
of Kana \ CkuiihlO)) supports the contention of the applicants there 
IS tlie decision m Collector of Ahmed\hiid \ Saichand I L R 27 
Boil p 140 which has a contrary effect lor it liys down tliat the 
exemption Irom pajment of atamp dutj «i respect of trust property only 
applies where probate or letters of administration haung alreadj been granted 
on which the Court fee has been paid In such case no further duty is pajablo 
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m respect of the property bold I j tlio deceasel a'» trustee But wl ere do duty 1914 
has been pud the exemption does not apply ' 

KifiDlNATn 

Tins conflict of nuthontj lus ii t been set nt rest by a reference to a Tiill Parmiabaw 

B Ticli Anl it seems to me that it !•» op<n to Coiirtb m this Presidency to ^ 

f >llo\\ one or other o£ these reported decisions atcordmg is it may sccm to bo 
more m c > is nmcc witli general principles or anth reportc<l decisions of other 
Courts 

The point came on f r consid ration before a full Bench of the 'Madras 
High Court In the » alter of De^t Manatala Cl elty I L R XXXTII 
Mad p 91 All the repoited decisions of the scseral lligli Courts 
including C Hector of hairay C* nital I L R XXIX Bom IGl Merc 
there rc\ie\\cd It « asp inted out that tUc deasion m the list mentioned 
Boinl aa case proceeded on a im ipjrchcnsion of the ratio derikuh of the 
Cikutti case /»( ( 70od« <i/ PolMemuff vliyun aHiA I L R X\III Cal 980 
on winch it professes t le 1 ised Tlie tei irc <f undmdcl property by 
CO parceners in Bengal is regulated b\ ttie Dual hagi whereas in lladras an 1 
B uni ay it is re^ilitel ly tho Mitaltsliaia Liidei the fonner ay stem the 
c ) parceners uudiN ided share is n • 1 mbt hoi 1 as trust properly not beneficiary 
or VritU general pov. el to ufei 1 enel cuiy i itetesi w it On the other hand 
und-'r tlic latter si tern the iml vide 1 eo | irccnor has un louhtedly a benehcial 
interest in Ills iin lividcd sliaie f i heean <liim pi lUion or he can sell cr 
luortgige i! And ippla the | r ee Os i any purpose he pleases For these 
reasons th 1 ill B i h liel 1 tint the iiibiide 1 co pareoncra share m tlio joint 
j ropcrti It the time ol hi» h illi hell un 1 i the Mitahshan schonl of Iliiidu 
I 111 CO lid n H claim e’compti n from the payment of elamp d iti 

That case is on all f< iir» with the present case 

The potitioneis apiiealed 

Sefahad, with Dinshair of Payne ^ Go, foi the 
appellants Cpetitioneis) — ^XVe submit that the piopeity 
devised undei the will is liable to exemption fioni 
p'ljment of stamj) dutv undei section 19D of the Couit- 
Feos Act Collector of Katta v ChuntlaP'* This 
case, though appaicntlv diffeimg fioin the earlier one 
in Collcrtoi of Ahmcdahail v Saichand''*^, is now 
in agreement avith it as shown in the judgment in 
the foimei case Tlic Calcutta Comt also liolds the 
same view pt the (jood'^ of PohiirmuU Auyut tiallah'^'^, 

<*Ml '04) f^i Bom n.l r) (1002) 27 Bom 14a 
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In C'llcutt'i ’^vheie tilt Dax'iblngi x^ic\‘nls tlieie is no 
(lonbt the pioiieitj \ests in the fithei ■uho Ins a 
geneiil i>o^ei to confer beueflcnl intoicst in it to his 
sons In Bomlm imdci the Mit'ilslnii t ich co 
Xnicenci onlj holds in incho'ite mil nnileteiinincd 
Intel est in the whole of the joint fsimh estitc snd no 
one of the CO psiceneis cm nt my gn en time snvwlnt 
his sh no 111 the estate would be Thciofoie in tlit Inntls 
of each co paiceiiei it iniist he I il en is being in tiust 
not benoficiallj foi the whole boih of the co p iiceiicis 

The theoi^ of sni\i\oiship inoceeds on tin siipjosi 
tion that as soon isont co paittnei dies the iiitciest held 
by him ipso facto \csts in the siumvoi If the estate ot 
tlio dece iseil co }) iKenti was bciit/iii iJ uid in Jji* own 
light the law would h i\t icquneil sonic act on his pait 
to cou\c^ his mteiest in fa\oui of tl c suimm i Hence 
we submit that on the tlieoi^ oi the Hindu Law the 
exemption clause is aiiplicable to the jnesent case 

Besides from the histon of tl»e question as stited in 
Collecfo) of Kan a \ it would appeu 

that joint fainih estitcs among Hindus ha\e boon 
tieated m this nianiiei 

The iiecessitA of a xnolntc oi lettcis of adminis 
tiation is felt owing to the deminds of Banlcs and 
Registeicd Oomiianics who icfuse uiidci then inks 
to tiaiisfei secniities without them The Bon bay and 
Calcutta Couits ha\e theiefoie jiut a lilicial consiinc 
tion on the Statute to uoidthe entailment of Iiiidship 
m the case of laige estates 

If the view we contend foi be not iccijitablc the oidci 
of the low ei Com t should he confliined iii so fu as it 
lequiies the pajment ot stamp dutj aftei exempting 
it on the shaie of the minoi son in the handb of tho 
father In the niaitei of De$u Manai ala 
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1 he point IS not defimtelj settled theiefoie i lefei 
luce m i\ bt in icle to 1 1 till Bench Ka hivatu 

1 lieit no (litkienct between piolutt ind Utteis ol '"‘' ’aram 

idiiuiiisli ition with Kgud to the pijmtnt of stimp Goura^a 


dut> IS ^tctioii I'lD ot the Comtltes Act wliicli 
contains the e\tinpti( ii <lmsi ipjilies t<i both 
X> G Dah I toi lesp indent 2 (opponent 2 ) 

J — Owin^ to the position tal en iii> bj 
Bulks md Limited li ihilitj Companies difliculties 
woie t\pciK need in <. ises in which 3omt Hindu families 
had iiiNcstcd put ot then joint liuids in tlu shaics of 
such Buds iiid Companies Shaics hid to stand in 
the niiiu ot one niembei ot tlu f unih He might oi 
might not he the gineiil nianagci But on his devth 
these poitions ol tlu joint lanuh wealth could not bo 
lealizcdbs the siiniiois witliout eithei getting piobatc 
o£ i will Ol letteis it idimiusti ition to the deceased 
meinbt i in wliose ii mie thei stooil Tins his led in 
pi ictice to i f,ieat deal of tluoictic il ihsuulitN "Wills 
adiuittcdh made l)\ niembeis of i joint Hiudn famih 
puipoitiiig to dispose IS ol self lequiied piopeita,o£ 
joint fiinilj piopeitj m favoui of the suimaois ha^p 
been solemnly piopounded Piobate lus seoiuinglj 
been gn en as i niattoi of toiusc In this w ij the funds 
of the joint f mill) inaestcd in the shaies of Compmies 
ha\ c been obtained b\ thesuiMaoii, But the question 
etfi'i .^osL atff to 

th(u own piopeiti undei the fiction of i Ucmso should 
be cilled on to pvA the full dut) The Couit Tees Act 
exempts liom 31 1) incut of diitj ana such pait of the 
est ite of the dccc ised testatoi 01 peison towhom letteis 
of idmmisti ition iie sought is could be shown to haae 
been held h) him ts bale tiiistce without himself 
huing 111) beiiefienl iiiteicst thcicin Ol am powei of 
beuefitial disposition In the class of cises I haae 



250 

1914 

Kasiiinatu 

Parshabam 

OoujtA' V 


THE INDIAN LAW REPOHTS [VOL XXXIX 

described executors oi suivi\ois (calling themselves 
heie next of km) lia\e contended, and on the whole, 
successfully, that the poition of joint familj piopeity, 
they aie thus seeking to obtain, falls within tlie exemp- 
tion A bench of this High Coiut appeals to ha\c held 
in the case of Gollectoi of Kan a v Chiinilal^'''^ 
that a meinbei of a joint Hindu lamilj had no 
beneficial iiiteiest in anj pait of the joint estate, and, 
tliciefoie, that suiM\ois piopoundiiig his will in oidei 
to bo able to obtain shaics standing in his name, weie 
entitled to claim exemption on the gioiind that the 
deceased in lus hie-lime had Ii ul no beneficial inteiest 
in the ''Ud sUaics etc TIik put of the judgment is 
not Kisomd, Imt piofcs^cdlj bised on tlic decision 
Jn iht qfnuls of PoKinmnll Aiujiu nallah^'^ which 
Jenkins C 1 "udlic thought had been ijghth decided 
If that decision implies thegenoial pi opositioii (which 
it appeals to impl})tlmtno membei of a joint Hindu 
family governed by the Mitakshan has any beneficial 
inteiest, duiing liis life, in anj pait of the joint family 
piopeity, we feel unable to assent to it And if the 
decision does not impl> that pioposition, it appeals to 
lost on no leoson at all 

The cast has come Ixdore us in this wise Theie w^s 
admittcdlj a joint Hindu family consisting of a fathei 
and a nunoi son The fathei made a will in effect 
bequeathing the whole inopeitj to lub minoi son No 
one has disputed that the fainilj w is joint and that 
the piopeitj coxeied bj the will was joint family 
piopeity On the aiithoiity of Collector of Kami v 
Chumlal^^ the executois leqiiiio us to saj that the 
deceased testator had no beneficial inteiest in anj pait 
of the pioperty devised, anck-therefoie, that they aie 
exempt fiom the pajment of an> dntj In oui opinion 
this contention js unsustainable 
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Those who pioiJOund a will ‘ind claim undei it can JOi-t 
Inidh be heaid to ij that tlio test itoi had no poweis kasiiinitd 
of beneficial disposition When cjTonrc sis the illeged 
test itoi w IS a meuibei of a joint Hindu f imil^ md the ( o v\a 
whole piopeit\ coNeied In tlie will w is joint familj " 
piopcit\ one would line thought that thtie w is no 
legal foundation toi the will no need of piobate It i--. 
not i sitisfactois iiiswei fhit lu piobatc inoceeiliiigs 
the Couit has no fiuthei concern in the in ittei thin to 
see whether in fact the will w is made and whctln i in 
all other lesjiccts it was a aalul will That is of couisc 
tiuc but it docs not e\] aust the question If those 
seeling piobatt incur to includi the whole of the 
piopeita deaised under the exemption cl rusts it does 
become the duty of the Couit to eiiqiiiio so fai it krst 
as to fiitisfa itself tint the conditions upon a liicli 
exemption is giantcd ha\e been fnllillcd Vlitic in 
the cncumstances mentioned the while pioptitj is 
giMii to the sole sui\i\ n who igiia cx contess/s 
would t il e It in liis own light will oi n > will the a ill 
piopouiiiled IS oil the free of it i mcic nullita to aaluch 
no effect ouUl be giacii Hul it lecu necessitated 
oaaing to the testator haaing inaosted the joint f umla 
funds in the sliaies of Bviil s and other Companies then 
it ajipeais to us tli it lioaaeaei anom ilous the i>osition i 

aaluch is tlius leached luaj be it cannot be contended 
that since a aaill is necessaia undci which the nominal 
testitoi hands on this i ut of the joint f uuilj jjopiita 
to the suiM\oi he had not at the date of lus death ina 
beneficial intcicst in th it xuojcita ind aaas neaei inoie 
th 111 a b ue tuisteo of it loi the suiaiaoi oi suianois 
ilic reasoiifoi the exemption is cloai But ncitliei tli it 
reason nor ana consideration of polica winch occuis to 
us avould waiiaiit its extension this length VltlionoU 
the deaisec uiidei the aaiU tal cs but wh it is lus own 
if he needs a aa ill to get it aae do not sec wlij he should 
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not pay the oidiiiai^' duty He cannot he allo\^ecl to 
blow hot and cold, and saj, in one bieatli, that a will 
■was, and "was not necessaij. It is onh bj adopting the 
geneial pi uposilion, which we find oiuselies entiiely 
unable to adopt, tliat no mcinbei of an undivided Hindu 
fainilj’ has anj beneficial inteiest in any pait of the 
joint family piopeily dining his life-tiine, that the 
decision upon winch the cioss-appellants heie lely 
could be suppoitcd Weie it ineielj a question of 
policy w 0 should be disi)o«»ed to take an exactly opposite 
line, and say that all Hindus taking by smvivoiship 
ought to iiay dntj on the ^aI^e of tlie estates so taken, 
just as all othei subjects not go\eined by the Hinelii 
In'V'i ol the joint f iinih lane to duty to the State on 
propeitj devised oi coming to them as lions 

In oui opinion tlie cioss-.ippellnnts ought to pay duty 
on the •uhole estate coveied bj the ■uill 

Haiward, .1 — The petitioneis obtained piobate of 
a w’lll puipoiting to dispose of piopeity held jointly 
bet'W'eeii the test«itoi and Ins ininoi son as membeis of a 
joint familj undei Hindu la'W The petitioneis, theie- 
ujDon, claimed exemption fiom probate duty on tlio 
giouiidthat the jnopertj was ‘piopoitj wlieioof the 
deceased wa-s po-ssessed astiustee’ undei section 19D 
and w'as not liable to Com t fee being ‘ piopeiU lielcl 
in tiiist not beneficially” ■within the meaning of 
AnnexuieBof ScJiediile iri,Conit-rees Act, 1870, relying 
on the cases ot Tniheyoodsof Pokm nuiUAitgu} wcdlalfi^ 
and Collector of Kent a v Chiinilal^^^ 

The Distiict Judge decided that the testatoi’s 
undivided half share in the joint family piopeiD could 
not, but that the niinoi son’s undivided half sliaie in the 
piopeitj could, be legaidcd as “ piopeity held in tiust 
not beneficially ” within the meaning of Annexuie B of 
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ScliLcIule III of tilt Com t Tees xVct 1870 lelj mg on the 19I4 
ci'e-s oi CoUccto) of Ahmedahad \ Sairhwid^^ 'xnd In K\s7i^tii 
the maffc) of Dc’^n Alanmala Chettij*^ 

riiis Comt Ins been isl ctl on fust s^ipc il to decide <otiAv\ 
tint the whoh ot the* loint fiinih piopcitt wss 
‘ pioiioitA held in tills! not hentfici ilU hj the testitoi 
within the mt uiing ol Annexuie B of Sthetlule III of 
the Comt Fees Act 1S70 on the sticngtU ol the Hst fom 
lines of the judgment in the cise of Collerfot of Kaiia 
\ Chiinilat It ipptais to me ho\\e\ei with due 
defeicnce tint tint judgmint conflicts with the mows 
of joint fimih piipciti theietofou icccpted It was 
said in ■L 2 ) 2 i'nin s tint Vtcoiding to 'the tine 

notion of 'll! undn ided t imih no uidi\ idn vl monihei 
cm piedicate ol the joint and uudi\idcd piopcitj that 
he has a ccit uii definite sliaic and it w is o])sei\ed in 
the case of Jiamchandni \ DamodhaA^'* that each 
CO paicenoi is eiititlnl to i joint hencht in c\ei\ pait 
of the undiMdcd estate It tonld not thcicfoie ho 
said tint t^ eu the Ic ist p iit of the joint tainilj piopeitj 
was held in tiust not bencliciilh at his death hi the 
+estatoi IS jnesciibed in Aune\mo B of Schedulo III of 
tlie Couit 1 ees Act 1S70 

It appeals to me wlnt has to be looked at in such 
cases is the estate actually specified in the w*!!! and not 
the estate wliicli could legally he disposed of bj the 
will It IS an accepted piintiple tint the legal effect of 
the will is not a inattei foi consideiation The factum 
of the Will alone can be established bj inocecdings in 
piobite The cst ite licie specilie I w IS the whole joint 
piopcitx It would not ho admissible to considei 
wlietlei tlio testitoi Ind or Ind not powei to dispose 
of such piopeit\ b\ will He piiipoitcd to do so and 

01 (Ij ) ) 11 140 < (1 04) »a B n Ibl 
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tliose (lesiiing to establish the factum of the ■vmII must 
pa\ the full duty le\ia])lc on such piopeity in tlje 
necessai} pioccetliiigs in inohnte Tlie case might, no 
doubt, hu\c been ditleicnt if the estate specified had 
been not the whole joint pixipcitj but onlj a limited 
intciest m the joint piopcitj — if, foi instance, the estate 
specified had excluded the beneficial inteiests of the 
niombeis of tlic family in the jnopeit}’ and liad stiictly 
been limited to the legal light to paiade as i>ioi)iietoi 
nndei ‘'Uch statntoi\ pio\isions as sections 22 and 23 of 
the Pie'^idmcN Banks Act, 187fi, or sections 30 (2), 33 and 
clauses 21 and 22 of T<ible A of tlie 1st Schedule of the 
Companies Act, 1913 The iiossibilitj. of such a case 
would appeal fiom the loinaiks in tlie case oiBanh of 
Bombay \ Ambalal Saiabhai^'^ That would pcihaps 
haao been tlic appiopiiato m innei of meeting tho 
difficulties piesonted b\ such statutoiy jnoMsions as 
those of the Picsideiic> Banks and Companies Acts 

Bofoie the sud judgments w’cie delncicd, it was 
thought desnable by the Court to hen wliat tho 
Eeaenue AiUUoiities, who had not appealed against the 
decision of the lower Couit, had to say on the point and 
they apiieaied befoie the Coiut tliiough 

Jb; dine (Acting Advocatc-Geneial), with /S' S Pafhni 
(Goveininont Pleadei) 

Bcaaian, J — When we dealt with this case we weie 
undoi the impression that the new which cl]mmendcd 
itself to us was in dnect conflict witli the decision of 
a Division Bencli in CoUcctoi of Kaira a ChiunlaP^ 
ruitheimoie at that tune the Reaeiiue Authoiitics 
weic not lepiesented befoie us We ha\e, theiefoie, 
leconsideied the mattei aftei heaiing tho Advocate- 
Geneial foi the Revenue While adheiing to the view 
we expressed in our former judgment, and dissenting 

(1900) 24 B«m 350 at p 359 
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from Avlnt avc conconed to be tht imiiciple nndcilMiig 
the decision in CoUcctot of Kan a \ ChnmlaP'* 
IS well as in tint of lu the ifootls of Pot tn mull 
^^lllch ippears to Ii i\e bn n ai)j)io\ed 
li\ the Tudgcs who decided Cltumlal •s case ut tlimk 
tint there is a suflitant gioiind of distinction inmeh 
tint in Clitnulafb ca^e the application Ind been for 
letters of administr-ition, here wo aie dealing with 
probate Possiblj different irgiinients ina\ be diawn 
fi*om those premises, but we ftic clearh of opinion that 
wheic the mittci in question is piobato, the paities 
tl iinnng under the will cinnot go behind its tcims oi 
tlum an\ ovcmption whatsoc^el upon allegations 
uttorl\ inconsistent not oiih with the fact of the will 
itself, hut with the cspiess st itemcnts made thcicm 
nor do we concenetlnt thcicisaiu diflicnltj cicated 
b\ the fact that wc luuc ouisehcH been obliged to call 
upon the AdNocntc-Gonoral to piotcct the inteiests of 
the Rcstnuc When the cioss iiqical was l)ofoic us the 
Colkctoi was not a part> to it The matter, theiefore, 
ho fai vs the onlj Bubstantid counter-intoiest was 
toncemed, was entiiclj expaite and it is the business 
of Couits to Bee that the ic\emic is not defiaudcd 
Xow, howevei, InMng called iiiion the Ad\ocate General 
and heard his representations in the mattei which are ^ 
m the nature of an appeal against the order made by 
the Co irt below, we aio clcarlj of opinion that the 
executors must paj full piobatc duty upon the will, 
and we decree accordinglj Costs of Government and 
the executors to come out of the estate 

Full prohate duty to he paid 
O B It 
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Before Str Baul Scott Kt , Chief Jmtice ami J/r Juetice llayvanh 

BALARAM VITHAICIIAVD GUJAR asp othfus (originai Pi \i\TiFts) 
Appellavtr t MARUTI bin PEVJI DUB \L and otheps (oKiriNAL 
Defendants) Rf^pondents® 

Cnd Procedure Coile (Act T’’ of 190S) tecUon -IS^Cnil Procedure Code 
(Act XIV of ISSZ) ttciion SSO^Liaulation Act (IX of 190S) Article 
192 — Decree upon a compromise — Payment by imtalmenls — Default — 
Execution — Minority of the legal representatnet of the judgment cri?(f(/or — 
Step in aid of execution — Erecution barred by the lapse oftieehe years 
An inslMment decree upon i compromise proiidwl that upon default the 
judgment creditor entitleil to |io<!«es«iou of certain properfj The decree 
Mas dated the 20 Hj JhIj 1884 anddefndt jn the piMneut of instalment «as 
made m 1802 Tliercupon the judgment creditor applied for the cwciition of 
the decree He died in 1898 aim the executioa proceedings were continued 
b^liis brotlicr ns hie rcpreacntatnc In Jlarcli 1902 tho brother dsu died 
lewDg minor eon^ On the27tli June 1902 the ginnlian or the next fnend 
of the minors applied ft> have the minora brought on the record as rcprewnting 
tlieir father for continuing the execution proceedings Thi? opphcntioti m as 
rejected in Septemlicr 1902 and the onginal apphcatioTi for execution mImcIi 
Mas presented by the judgroent creditor on default avas also struck, off On 
the let September 1909 a fresh application to execute tl e onginal decree was 
presented bj the minor sons of the judgment creditor e said Irother, one of 
the minore haaing in the meanwhile atwuied inajonta 
The application was met bj the objection tint as it was made after the 
expiration of twelve jears from the date of the default mentioned in the 
consent decree sought to be execoteil it was barreil bj section 48 of the Civil 
Procedure Code (Act V of 1908) 

Meld that the fresh application w is time barred as being made twelve jears 
after the date of the default Article l82 of the Limitation Act {IX of 1908) 
showed that the fresh penods which could be obtained under the provisions 
of that article did not escape the provisions of section 48 of the Civil Procedure 
Code (Act V of 1908) 

Section 48 of the Cml Procedure Code (Act V of 1908) is more extensive 
in its application than secti9D 230 of the Code of 1882 and it is wide enough 
to cover the conipronus-c decree of which execHfion wa« soiiglif 
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^Ecovp npptal tilt (Ucisjonof T W Bilci 

\ctinc Di‘!trict Tiulpt ofSitui it\eisinR: Hk oulci of 
B G Goglc ‘^aboKlin itc Tmlgt of K u id ni ini\ecu 
tioii proccoding 

On till 2 Uh Tiih om \iio Inn J31i i\ iiid is 

Gnpr obt lined i tonipromi’-i dtciet wliuli pioiidcd 
tint the dcfeiuhnts should pi\ to Nnio the suni of 
H*: TOO b\ nnninl instilments of Hs »0 t icli md in 
dcfiult of 'in\ instilnunt tin pi uiiiilf ‘should \\iiit f( t 
foul months mil if tin iliftndinis fiihd to pi^ ^Mthill 
that jicriod of t.iui tin pliintilT \\ is tnlitlcdtoUc 
po cssioii of the pioptitN Difiiilt III till of 

in'tt'ilment ln\ing botii mule m the m-ii Is02 Naio 
ipplicd tocNCCUtc tht dccKt iiid lortcoiti possession 
of the propel Ij \Miik tlu i Mention piotttdings i\eic 
pondins Naio ditil 111 the \t u ISJS md the c\cciUion 
proceedings ^^tlt continued l)\ hisbiothei N^ilnlclnrid 
is Ills represent itiM In MiiehBKii \ilnlcinnd ilso 
died ‘iiulliis minoi sons Biliiam andothcis aiiplied 
on the 27th June 1002 thiongli tlieii gmitliin foi the 
substitution of then mines in the iccoid in lieu of then 
deceased fitliei lliis applicition m is lejectcd in 
September 1902 and the oiigin il dail li ist filed h^ Naio 
foi the execution of the dccicc in the jc ii 1892 e\as also 
stiuek off Subsequentlj Balaiam liaeing attained 
majontj lieandhin hiothus filed i ficsh ipplication 
for the execution of the dctieo on the 1st Septembei 
1909 

The first Court gianted the application and diiected 
that papers bo sent to tlie Collcctoi foi the execution 
of the decree 

On appeal by the defendants the Distiict Judge 
reversed the order and dismissed the application as 
time barred His reasons were as folloees — 
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As to the nspomlents lieing iiunors thej cannot claim the hencfit of 
section C of the I miitftliou Act lecau‘!e time 1 ad legun to run agnm^t tlieir 
father I efore Im ilcath m 1902 

Tlnsis acaie not of ii itnl di abilitj i ut of siih«cqitent ihtj cf Jixarafa 
^ Sahajt \I Homl i> I It p C30 

The minors oiilj 1 ecamc entitled to appl} on the death of tl eir father 
against njiom time 1 id already legiin fo run Though tJio plea of nunonty 
his locn ni ed in the ipphcitioii i is not mcntionel in his order by the 
learned Sul ordmite Til l„e |rtsuinitlj btcanso | c thought there was nothing 
111 It 

The application for execution is tmelarred Their fail er died in 1902 
Tlio present npjlieitioii is 7 jears from tbit dite 

Tho applicants, lepicsentatnes of the original plaint- 
iff, piefcucd a second appeal 

Coyaji, V, ith P D Bhtdc, foi the appellants (icpresent- 
atives of the oiiginal plaintiff) — Oni fresh application 
foi e'iecution tras in time The decision lnt7■^?^a^^ 
docs not apply but that in Loht Molmn ^tssa 

V Janoky Nath Ttoy^ applies Oni disability to apply 

foi execution on account of mmouty aiose before the 
time had begun to lun The minors’ fathei had made 
an application to execute the decree and iiending that 
application he died Then an application "was made on 
behalf of the minors to bung tliem on tho lecord and 
that application was rejected Thns time had not 
begun to lun at the time of the fathei’s death. Moie- 
oiei, the ptoeeedings in execution were stayed till the 
decision of the Suit No 333 of 1899, under section 335 
of the Civil Piocedure Code and the appeal in that suit 
was decided in 1909 Thus the Judge was not right 
in applying Jtvraj v Bahaji'-^^ See Lolit Mohun 
Mtsser v Janoky Nath and Mon Mohttn Buksee 

V Giinga Soondery Dahee^ 


OJ (1904) 29 Bom 68 P) (1893) 20 Cal 714 

<*) (1882) 9 Cal 181 
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The niero fict tint the piCMOus ipplicntioii tocxccuto 
was nude In the guudjin of the minors noulcl not DAUAnAii 

disentitle tlieiu fiom t il mg nl\ mt uc of then ininoiit\ ' 

under the I unit ition Act Mon ]fohiai Bid see ^ i 

Gtinoo Soondri >/ iJahce^^ Inan/haiamci Ai/tjdn a ^Iariti 

Kaitippnnaii hahnfjfttai/cn^ /'aniit IIa<tan \ Sun 
dai'^ 2\otcn(hn A<i//i P(fha)i\ Dhnpendia N'mciin 
7?07'® 

‘Section J30 of the Code of CimI Pioccdnic I8S2 oi 
section JS of the Code of lOOS aio not applicable to the 
eiscofniuiors MrioSailashn \ ^ isaji Baghunctih^*^ 

Jngrd (H \Mih S 7* B(d h/e foi (he lespondents 
(defendants) —The present ipplicition is i ficsh 
ippljcrilion foi oNccmion of a ilccice nhieh is inoic 
thin tmhe mu's old it is therefore hmed undoi 
Reclion of the CimI Ptoccdiue Coelt of 190b flut 
he-clion IS \Mdei in seope thin section 2 0 of the old 
Code of ISS' It coecisthc tisoof i inoi tg ige iloeicc 
ind ill othei electees c\copt a dcciee foi injunction 
Tills the applicUion ticing boNond tweho jcais is 
cleaih lime billed Ailiclc 182 of the Limit ition Act 
cleaih lefeis to section 18 of the CimI Piocednic Code 
nlnch IS e\lnustne and it mentions tlieonlj liimtation 
eontcnipl ited 111 the section itself Minoiit^ is not so 
excepted 

Coi/aji in leplj — fJie Puling in MoioSadashit 
\ I 7?rtr//mnfi//d‘J shows tint mmoiitj is a good 
elefcnce c\tn nndei section 2 0 of the Code of 18S2 
All the inteiNtning appht itions weie steps in aid and 
were continnous pioctedings Pile picMous consent 
dicice bee ime merged in the decice i isscd imdei 
section of tl c Cisil Pioecdnic Code 

( (IKSJ)OCal 181 »(1899)i \1 UO 

(«(lS81)4Mat 119 3 I 

(5) (1801) IG Bon .>36 


1196—10 
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ScoTi, C J —On the 29tli of Julj ISSt, .i tleciee was 
passed ]n favoui of one Naio upon a cominomise, and 
accoiding to its teims, ceitain inst ilments weie pa^ able, 
and upon default, as jiiovided m the deciee, the 
pidgment-cieditoi was entitled to claim possession bf a 
sliaieoi shaieain ceitain piopeit} Default liaMng been 
made in 1892, the jiidgmcnt-cieditoi became entitled 
to apply foi possession and lie, theiefeie, made an apph- 
cation foi execution of the decice In 1898 he died, 
and the execution pioccodings weie earned on theie- 
iftei by his biotlier as lus leplGsentatl^c In Maich 
1902, that biotliei died leaving the piesent appellants, 
Ins inmoi sons On the 27th of June 1902, by then 
guardian, oi noxtfiiend, tliej applied to bo bionght on 
the lecoul as loptesenting then fatlier foi the puipose 
of continuing the execution pioceediiigs, and in r 
Septembei 1902, then application was i ejected, and the 
oiiginal application foi execution which liad boon 
instituted by Naio was stiuck off On the 1st of 
Septembei 1909, a fiesh application to execute the 
oiiginal deciee was piesented on behalf of the 
appellants, one of tliem having attained inajouty 

The objection is taken on behilf of the lespondonts 
that the application being a fiesh apjilication foi execu- 
tion, made aftei the expnation of tW’eUe jeais fiom the 
date of the default mentioned in the consent deciee, in 
lespect of which the applicants sought execution, was 
balled bj section IS of the Code of CimI Pioceduie 

It IS contended bj the appellants that then case 
should succeed if they show that thcie was a fiesh step 
111 aid of execution made undei the Indian Limitation 
Act of 1877, Aiticle 179, oi thcpioscnt Indian Limitation 
Act, Ai tide 182, which giae a fiesh stalling point to 
limitation, and that fiom that stalling point time would 
not iiin igainst them until aftci thoj> ittaincd inajoiit^ 
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Unfortuintch, Iiowcnci foi tint 'iiguniont Aiticlo 182 
of llio Indi m Limitation Act viliicli ^\as in foicc at the 
time of the la's! ippln itimi to exotutc the decree slices 
that the frt '>h jn ii > Is \\ huh toulil he oht lined nndei the 
provisions f t| It \iiuh do lu t estiiethi piovisions 
of Section tS I f th Civil Pi mdiiu Code the vvoids of 
Article 1^2 hun^ I r th< e\< eution of a deeice of anj 
Civil Conit net piovuled foi h\ Aitiele oi by 
section IS of the Code of CimI Pioeoiliue 190S Sec 
tion IScf the jn'cscnt Code is inoic c\tensi\o in its 
ipjilie ition thin the inevions section 230 of the Code 
of 1SS2 iiul It is wide enough to covci the compiomiso 
deette of which c\ctntion is sought in the ]nesent c'l'so 
The fix sh ipjilicition tlieicfoic with which we aic 
coneoiiied being in ule moio than twelve jeais fjom tlio 
d ite (if the def uiU the ippe d must fail T\’^oafnim the 
decision of the lowoi ippclHtc Coiiit and dismiss the 
ippcal with costs 


Appeal (hsmissed 
run 
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The respondents coITJ^ng on business m Mauntius find liavjng separate offices 
m Bombay made nn agreement tor one year " for the purpose of doing busi 
ness in j'artnersliip ” m brown sugar to be shipped from Mauritius to Ilong 
hong, and there disposed ot on toramission sale bj the appellant a Bombay 
meicliant iiith an agency at Hongkong, the profits of the joint venture to le 
shared 1 3 the respondents equally Tlie shipments were to be made jomtl) 
in Miuntuis a half sliarc b 3 t icli of the re«p< nilenfs each one dn«aiig Imndis 
against Ins own half share, aud separate accotiut sales of their respective shares 
to be rendered to tliem b} the appellant who iindertook to arrange for the 
neces«ar 3 credit if the Banks m Mauritius would not discount the hundis drawn 
1)3 {lie respondents , and an endorsement to that effect was nude on f/ie agree 
ment and signed 1} the appellant The terms of tlie agreement were carried 
out and shiiimeiits of sugar were made but in le-pect o£ the Iiuudia drawn by 
cacli respondent against his half share recomse was not had first to tlie Banks 
in Mauritius but the bundis were at once drawn on and accepted b 3 the 
appellant at Bomba) TIic shipments resulted m a loss The first respondent 
had vvJien the liundis diawn by him bccaim. due retired fhciB hut the second 
respondent who liad become insobtnf had not retired the Imndw of which he 
was the drawer vuth the result that the sppellmt whose name was on the 
hundis as acceptor had to retire them In a suit b) the appellant against the 
respondents and the Ofticial Assignee for the money advanced to pay the 
hundis tlie first respondent alone defended U his defence being that ho had 
paid all the hundis drawn by lum, and vras not liable for those draw n h} tlie 
second respondent 

HgM (rev ersing the dccisiou of the Court of Appeal in India) that the agree 
ment created a partncn^lllp between the respondents witlim tlie debnitidn m 
section 239 of the Contract Act (IX of 1672) which governed the case But 
it was a pirtneiibip of a imuted character and consequently liability to be 
enforced against one partner when there was no docimicnt of del t winch on 
its face bound him could on!) be justified if it viaa shown that what he did 
was wnthiH the operations natural to the partnership and for tlie partnership 

On tlie terms of the agreunent the purchase of the sugar under it leenme a 
pm chase for thepiitncrebip and anjone who sold the sugar or advanced inone) 
b) which the sugar was bought w IS crediting tlio partnership vnth goods or 
inone) If either parfj in the ca«c bought «iigar and then re sold it under the 
prov i-jion m the agrienieDt foi resale in Maiintiu-, he could not lefii^o his 
CO adventurer a shire of the profit he made The joint adventure began lut 
when tilt goods were slupped but from the moment the sugar was lou„ht 
The appellant too wa* acquiiutcd with the whole terms and conditions of the 
agreenieni and knew therefore that I j advance of credit lie was helping the 
partm-iNliip in its piiidiosc of augur That credit was not given in the precise 
w aj contpinplated hj (lit agrtcmcnt , bat that the respondents availed them 
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»(■! <-< <'f tl ^ fij i-ilh t i n 1 1 flj I nr ^ t U r 1 n I n tl cm cl c* \\ 1 c 

n 1 1 r 1 cn t nn n V] t 11 p \c nt t e I ll c nc j tor 

o -* n « n t if 1 ft ill tl t it I r Iocs n t 

iiMlf If f ! n j r r li Mor o tl o f iic f t! e 1 rst 
n 1 f n I If p- \ 1 I I 1 ns nil pn 1 

f r H tl 1 Is I II t) n| I n 

\s I ll c cni Tl I 1 sj pi I ll j rl ! f I f cn 1 e rler 

to s 1 tl tr tl Ir I n p rt r-1 | Inn i t o t! e c c 
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Ai PI VI 71 of Rin finni a decicc (17th Tnninij 1910) 
of the Hi^h Comt at Boinlnj in its Appellate Junsdic 
tioii vvhich ttvcr'-cd i dotico (Hlh Apiil 1909) of a 
Tudi?o of tilt ‘‘amt Court in tlit oxtttisc of its Oiigmal 
CimI Tunsditiion 

Tilt suit 4 .iMng ri t to this apptal was bionglit by 
the ipptllaiit to ittovti Rs I11H19 8 9 wliicli ho 
alleged to ho dut to him in icspect of ccitain meicantilo 
tiansattions between himself and Kauinji Jiwanji the 
fust defend int tnd Rashid Alladina and Company, the 
second defendant the mam question foi determination 
being whctliei the fust defendant was liable to the 
plaintiff in lespect of hiindis (bills of exchange) diawn 
upon the plaintiff bj the second defendant s film now 
insolvent 

r/ie fust anif second iTefendanfs who weic sepai ito 
films tallying on business in Mauiitius weie in the 
habit of slapping sugai fiom Mauritius to China toi 
sale theie on commission At the timo of the transac 
tions in suit Bombay was the piincipal place of business 
of the second defendant 8 film and a fiim was opened 

(1810) 12 Fat i'll at P 420 W(176j)^rat Vpp Cis 114 

(3) (1702) 4 T ll 720 W (1853) 15 D 277 

13) (I8C3) 15 C B X b 4C0 (1841) 3 D 334 
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in Bombay also by the first defendant dming the 
coiuse of the tiansactions 

The plaintiff ^as a mei chant in Bombay and caiiying 
on business in Hongkong thiough an agent there He 
had had pievions transactions in sngai ^Mth the second 
defendant whose fiim was then in a good position and 
^\as allowed extensive credit but the plaintiff had not 
had many dealings with tlie first defendant who had 
hitheito employed a film of Talati as his commission 
agent m Hongkong To avoid unueces&aiy competition 
the two defendant films Voia Karimji Jiwanji, and 
Rashid Alladina and Companj, in 1906 agieed to make 
a loint shipment of sugai to Hongkong which was to he 
disposed of theie by the plaintiff as commission agent 
foi both firms The agreement puiported to cieate a 
partnership between the two films for one yeai in 
respect of these paiticular tiansactions only and was 
made ^sith the pinity and co-opeiation of the plaintiff 
who undei took that if the Banks in Hauiitius would 
not discount the hundis to be di awn by the two firms 
against then consignments, he v-ould aiiange foi the 
necessaiy ciedit, and aneudoisement to that effect was 
made on the agreement and signed by the plaintiff 
The agieement fuithei pio\aded in effect that the 
shipments should be made half and half by each of the 
defendant Aims , that each firm should diaw against 
its own half shaie , that separate account sales of then 
lespectne shares should be lendeied to them by the 
plaintiff, and that the piofits of the joint ventuie 
should be divided between them equally 

The teims of the agreement are foi the purposes of 
this repoit sufBcientlj stated in the judgment of the 
Judicial Committee 

In puisuance of the agreement sugar waspuichasecl 
the t^o firms in Ilauiitms, and shipments weie 
made in f^o steameis to Hongkong Of the sngai 
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slnpjKtl tho ! itp^Li qii was piiicliascd bj the fiim 
of Vora KhinijJ liwaiiji, but Risliul Alladiim and 
Comp.iny took <)\oi tlioti stipnlitid share of it, and 
pud Vor-i Khiinjr liw uiji fm it thi actual coiisign- 
inenls being thus in idt h df b\ c itli liiiu with sepuato 
bilN of 1 uling Ml thi n ums of oath 

n ich of the lUfond.inl liims aKo dicw luindis in then 
own n lines agunst then icspcctive hahes of the 
'shipments as ivpicscnted I»y the bills of lading Tlieic 
w.is no spcciil .iguciTunl between the paities as to 
lhc’*e driwings of hniidi*', noi did the plaintiff allege 
that the tii-^t defendant at any tunc specifically agiecd 
to bcMtsponsiliIc foi the hniidis drawn by tlie second 
defendant 

The shipments weie iccened and sold bj the plaintill 
in Hongkong ind s(.p,intt account sales of then 
rcspcctnt h dl -I 11 H.S tluKof, with the name, at the 
Ik. id of i icli iccount, of the tnin wliosc shaic it 
icpic-ciitcil wilt undeicd b> the pkuntift to tho 
defendant iiinis fiom time to tunc nntil the insolvency 
of the second dcfciukint which took place on 01 about 
20th J.inu.ii> 1‘JOS The idamtifl being laigely in\olved 
in tlie insohency, theic.iftei sent instiuctions to his 
Hongkong Inm to make out a ficsh account of the 
whole of the bhipnients with the names of both films 
at tilt head ot it An aeconiit so headed was duly 
made out 111 Hongkong and foiw'aidcd to the plaintiff in 
Bombaj It was pioduced at the healing though 
app iiently not put 111 evidence It aiipcaied fiom it 
that the plaiutilf had another account prepaied coveiing 
the w'hole of tho shiiiments which he sent to the fust 
defendant on 20th July 1908. The fiist defendant 
replied on 2oth Julj 1908 that the account was entirely 
wrong, and refeiied the plaintiff to the pievious 
account sales wdiich compiised only the fiist defendant’s 
shuc of tlie shipments The plaintiff did not reply to 
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that letter, but on 3rd September 1908 he filed the 
present suit in the High Court at Bombay against the 
two defendant films, and the thiid defendant E. D. 
Sethna, the Official Assignee, as assignee of the effects 
of tlie firm of Alladina and Company, claiming the 
sum he alleged to be due on an account embracing the 
whole of the transactions between the parties. 

The first defendant put in a defence denying any 
liability in reqpect of the hiindis diawn by the second 
defendant, and disputing geneially the correctness of 
the account. The second and third defendants did not 
file any defence, nor did they api)ear in the subsequent 
proceedings. 

Issues weio laised of which the natnie of those 
mateiial to this leport appeals in the judgment of 
Bussell, J. before whom the suit came on. He said s — 

“It 19 proved that pnor to the agreemeot the phintjfE had been doing 
bimnese for Eaihid in sugar and other ‘articles v.jth China to a large extent 
It 19 fllao pio'ed that prior to the agreement Kininji had emplojed tlie 
wcllluiott n firm of Taiati a? Ins agents m Hongkong • • *ud there can 

be no doubt that the pKmtifF wa? desu^^us of getting Kanm]! a business, 
and taking it away fiom Talati 

And later on he continued as follows — 

“ I igree with Mr Davor in his argument for tlie plaintiff in reply that 
the most important point to be borne in mind in this CB^e is the fact tint tins 
agreement lias intended to be kept secret not only as regards Tahtis people 
who hod been connected m business with Kanmji as I have above saitl, but 
also with regard to other dealers m the maiket and it inu«t liove been onth 
thot view that separate faundia were drawn and sepirote account soles were 
made out 

“ I heard a very elaboroto orgument from tlie Advocate General to the effect 
that the condition implied by tlie endorsement not being performed, tint 
endorsement did not come into operation But bearing in mind the lanoiis 
documents oilncli I Ime aboie referred to, the question is Is para 7 of the 
plaint estoblislied or not ? Hut saja * All the huiidis aforesaid were so drawn 
in respect of the portnersliip aforesoid of the 1st and 2n(l defendants, and the 
plaiutill paid and adianccd the monicH on the soul hundis for and on account 
of the said pirtnerslnp 
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friAvi \ lV|ontt c 

ll «' I iU 1 f It ll 111 t It I ot I f r tJ c tr 1 t (, I 1 j tl e 
jh (TiT^ liilrtl n ’nx t to tl c i rt r-l j fl e p rt r 1 j 
Cl H 1 t 1 11 i ton I 1 t ll tn ct < ^ r I 1 tl } I 1 Tl e 

m 1 t p on I tl pli T 1 p I ll |n1 r-l j n 1 t t tl e m 

1 ! 1 fn 1 I 1 o j'* It Tl t U g I tl t f e I rt er 

f n t I rf r I III tl I I a 1 1 1 I If t I c o ne 

I 'll tl I r ] rt r t |H rf r tl I 1 1 1 lit t 

II ll It tl ]! t rr I I n I I r lit tlosc t 

In n M ] ir t n 1 1 t 1 f r tl o j rj f p g tl tl r 1 1 1 e 1 1 

And he conclndod 111*5 judgment witli the following 
findings on the in itcml is ncs — 

1 Tl rt 1 j r>l I l t I t n I I 1 fe h tt fr s ua 
till 1 1 » tl J I t 

It! t tl t I 1 1" 1 ll |li tfir J I ll M I t 0 frns 

J 1 a U l! «■ ll J 1 

3 Tl I ! It 1 r Ir l>t!elef lints 

fm n i-oct 1 I r« r I r nt tlat ll j tl ! j I t een 

tl n »l I M k 1 1 t I tl Ir f ll 11 mil of tl e 

I f 1 I I |1 I I 1 I It |ll„ lie 1 1 of lie oiler 

4 Tl [! n-j 1 I 1 J 1 cjH o tie 1 ll for a J on 

a XU t u 1 f r tl 1 1 £ tl j J ( rt Ip 

o III c t tl 1 1 a{ p il B I ord r to cirry o t tl e objects of 

II « J art t>t j acl I r 1 a 1 a tl nlj t | Ic ll c ere 1 1 of tl u oti er 

In the lesult a deciee ■«as made in fwoui of the 
plaintill 1 loin this decision tlic fiist defendant 
prcfeiied in appeal in Inch the othci t\\o defendants 
^^cIc joined as lespondents with the plaintiff Tlie 
appe ll ^^as hcaul bj Sii Basil Scott C J and Batcholoi 
T ^%ho lc^clscd the decision of Russell d and decieed 
the ippeil in fl^oul of the fiist defendant Tlieii 
judgment was as follo>^s — 

Tl c arp p t f Id1 0 at Ij 1 a f r tl p rpo c of keep g tl e 
» te ts f t! tv.u t-l pptr'^ lint fo tic outset p to tl o close ot tUe 

t a act 0 s cx ept i k far ax a to 1 at n bet e n tl c vas Ic able for 

tl I ri HP of B cun ] t »l pmenta an 1 tl e aale of tl e r sugar n Iloug 
kong 

Ac 0 1 n to tie I cs f t! e Ic medJudge tl e cienH confemplited 
u the I la t (f K cn luns cut d d i ot 1 appc It is 1 o e er conteodeJ on 
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beliAlf of tlie plaintiff that they did liappen and that the plaintiff in pursunnee 
of tlie agreement contained in the endorsement opened a credit for tlie sliipperg 
in Miuritim which was ai ailed of bj them 

There can be no doubt that a cieilit wai opened na is evidenced bj 
Exhibits C and C 1 but the first defendants letter Exhibit 17 indicates that 
it was not Hided of bj him as he had no in miking’ Jus oini finm 

cial arnngements m Mauritius He denies the stor) of tlio plaintiff that he 
accoinpinied the second defendant to tie plaintiff and ashed liim to open a 
ciedit on the ground of the refusal of the Sanks in MiiiritiiH to di count fheir 
I ills It appears fiom what happened in connection with the tiro shipments 
from ^laiiritiiis that there was no refusal l\ tlie Btnl s in Miiinfnis to discount 
hills of exchange without a credit being opened hj the plaintiff for while is 
we ha\e pointed out the first defendent had no difficult) m linking his oini 
fimiicnl arrangements with regard to the shipments in tlie Ftljo t ‘t is not 
alleged th it the plaintiff s credit iras in an) w i) araileil of os acceptor in the 
drainng of the bills against the sugar m the Mane' And ns to tins ship 
inent, while the onl) credit alleged ins opened mth the Commercial Bank the 
I ills 11 ere negotiated In the Bank of Mauritius Iloucicr eun jf a credit iras 
availed of as contended by counsel for the plaintiff it iieuM not follow 
that cither shipper w is lial le oo the bills drum b) the otl er This is a ques 
tioii which must be determined from an exainination of the terms of tlie agree 
inent winch was fl e only agreement between the parlies and was formally 
accepted by the plaintiff as constituting the t*oIe ground of las claim From 
such examination we infer that the object of the arnngements contained in 
clause 4 was to enable each shipper to find funds for proiuling 1 is quota 
namel) one moiet) of the assets of the icnture which were to lo realised In 
Hongkong But there w nothing m the agreement which could authorise 
either firm to pledge the other s credit It ma) nNo be ol sen ed tint the first 
defenlants name iiowliere appears ou the bilN which were driwn h) the 
second defendant firm in Ihcir own name and it is not sngge ted that that was 
the name of the com! me 

Treating the question a jiireh a question of liahihti letween the jiartie-- 
to the I ills of exchange jt js manifest that the plaintiff cannot succeed in 
charging the fir^t defendant with Iiabilit) on bills of tin. s(.con 1 defen lint and 
lining regarl to what appears to m to be the orrcct c nstniction cf the 
agreement hetw een the parties we cannot hold that there is am collateral 
agreement h) which one shipper agreed to le liable for the dufauli of t! e otlier 
in not taking up the biDs of exchange drawn b) bun on tlie j lainiiff 

On this appeal, 

Dl Gnujther K C and Hen)y OHarjan foi the 
appellant contended that the law of paitnciship in 
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Indn was coiitaiiud in the Contnet Act (IX of 1S72> 
x\lijch ffONCiiud tliL picscnt ease ind (lie decisions in 
the Knplish Couits Ind no beaiiiig upon md weic not 
ipplicahh to till questions nispd on the appeal oi to 
the Intel j)ia t It K n if tlu iputintiit of 2')th Tnh 1900 
111 It i^iuiimiit in ilTitt 111 itid it w is suhinittcd a 
partnci''hi]> hitwien the two iis]HUKUnt fiiius and 
e\cn thou^rh the i\onts lonttmplattd in the ondoise 
ment l)\ the appellant on the ijriecment did not occni 
jirecmh as t\piotid both Ihi lespondent films 
inpif.tdin ind pioKided with the tiamiction on the 
hi'^n ill »i both if thiui would b( joiiilh liable on all 
the liuiidi'' ill iwn nd on tlie iiiuleistaiuling that thej 
wcit ncciptid uid ii iid b\ the ajipcllant on the ]Oint 
credit ind at the joint uijucst of each of tlic icspondcnt 
firms lUfeitme w IS mull to 'section 239 of the Contract 
Act illusti ition {«) It was a joint \cntnio on the 
part of the iisjoiidints cich of wliom had in such a 
ea^'O aiitliiiits to lU(lf>t tin ciedit of the otheis m 
iin WIN luces - 11 \ in the usual touisc of such business 
and an N Inbilitv -o incuiicd b\ the second icspondent 
turn \N IS to be equ dl\ sliaicd bj the fiist respondent 
bun Sections J49 ind2il of the Contnet Act were 
lefeiicd to The c isc tinned iiid the lights and 
obligations of the pai tits depended cntirelj upon the 
constiuclioii of till agiccmcnt which had not been 
innulled oi iiiicnded see section 2i2 of the Contiact 
Act Rcfeientc w is mule on the constiuction of the 
Act to ^oieiidia NatJi Ho cat n Da’=ii^^ 

ind to Banl of England \ Vagltam 
lefeiicd to in that c isc 

( huison K ( uul G 11 fowndes loi the first 
lespomltnt coiilcndod th it on the juopei constiuction 
of the agieemcnt between the lespondent films which 

(')(lS9r)idCn! sriatn C71 S - «[1801] N C 107 
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had been made witli the pinity of the appellant, each 
of those films was to be ie«ponsible only foi then o^n 
shaie of the joint shipments Tlie agreement did not 
111 law constitute a partnership bet^\een the two 
films in the oidinaiy sense, but only a joint ^entule 
between them, and the appellant was cognizant of the 
limitation of the anthoiity of each firm with lespect to 
the tiansactions It was in cMdence that the woid 
“ majonoo ” was used in lespect of those tiansictions, 
which IS used w'lth legaid to a joint \enfuie , had it 
been a partneislup, the woid “bagidai” would ha%e 
been employed in speaking of the paitiestoit The 
hundis diawn by the second icspondent fiim weie 
diawn in their own mine, and foi then own purposes, 
and theie was no aericemcnt by the fiist lespondent to 
be responsible foi the hiimlis diawn by the second 
respondent Refeience was made to Heap v Dobson^^^ , 
Gibson V Lvpton^^ , and Lindlej on pirtneiship 
SthEd 24r(7tbEd 233) 

Db Gniyther K C, in leply rcfeiied to Gouthwaite 
\ Ducktvoi 

The judgment of then Lordships was deh\eied by 

Lorn? — This action aiises out of tiansic- 

tions connected with a \entuie in blown sugar enteied 
into by the fiist and second lesjiondents The second 
lespoudent IS nowbanUiupt and the thud le^iondent 
IS his official assignee and ncithei of thorn defended 
the action or took pait in the piocecdinga undei appeal 

The first respondent, Kaiimji, and second lespondent, 
Rashid, WGie botli mei chants canning on business m 
Maiiiitius and had foi some time been ll^als in the 
sugai tiade 

n)(lHCS)15C B N S.4C0 (IP 2 ) ini„ -'^7«(| 303. 

l’> (1810) 12 LibI 4n 
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Ra'iliid Ind d! aloiif; iLo Ind a Bomlny house, and 
Kmm \\ IS in the act of setting one up, hut it was not at kvhmah 
the d itc to he prcsciith mentioned jet open AsretLA 

Theappellint Kuinali is a mciclinnt caujing on KAnnrji 


hu'*iiiO'S in Bnmhn ind Hongkong 

K luni uni R I'^lud usohid to ha\t a joint speculation 
in blown sngn to he shipped fiom M.iuiitiiis to Hong- 
Ivong The lernis of the ai i lUigcnioiit thej made 
between themsehes were on 2ith Inly 1906 embodied 
m.istunpcd igHiinent The document is too long to 
•jnote but m i\ be snnimarisMl thus — It begins with a 
pre inibU th It tin pirtu' ‘ foi the pniposc of doing 
busines>« m putnerslup in biown siigai from Mauritius 
to Hongkong agree to act as follows” Then follow the 
tcims Purchases woio to bo made ‘jointly ” at Mauri- 
tius These pui chases were to bo made by both firms 
after consult ition with each other, and after taking 
adMce from tlie Bombay houses Xo limit as to puichase 
IS impo‘‘Cd on cither firm , but as soon as either firm 
buNS, tint firm is to gno a dchaerv older on the Dock 
waichouse for lialf the quantity of the parcel to the 
othei film When sufficient sugar to load a ship has 
been puich ised, then a ship is aftei consultation to be 
chartered, and loaded with the puichased sugar and 
desp itched to Hongkong Invoices of the sugar, made 
out sepal Uely as half and half, were to be sent reapec- 
tl^cl5 to each of tlie Bombay firms At the same time 
Rashid was to draw bills to the valucof the sugar on his 
Bombay house, and Karim on his Bombay house when it 
came to be opened But until that time came he was to 
draw bills on Karmali If the banks at Mauritius 
lefused to discount the bills on the Rashid or Karim 
house, the Bomliay firms were to be infoimed by wiie, in 
winch case it was said that Karmali would come to the 
lescue by inteiposing cicdit accoiding to arrangement 
made with him On. the ship aiiiving at Hongkong the 
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ariangements to sale of the sngai were to be earned 
through by the Bombay bouses Account sales were 
to come fiom Hongkong made upsepaiately half andhalf 
to each Then the imoices weie to be added together 
and the suiplus oi deficit on the entiie tiansaction was 
to be dnided eqiiallj Chaiteiing ^^as to be done in 
eithei one oi both names , but all commissions weie to 
be equally dmded In the event of the Hongkong 
market being bad and theie being an oiipoitiinitj of a 
profit bj leselUngat Mniiiitins, this was to be done 
after peimissioii got fiom Bombay , and suchpiofit on 
all sales was to be equally di\ ided The agieeineiit was 
to lemain good for a jeai fiom date of signing Theie 
is then an addendum to the agreement wiitten and 
signed by the plaintiff, m ^hich he binds himself to 
come to the assistance of the paitneis if the Mainitins 
banks lefiise to disconiittho bills dnwn by tlio Mauritius 
films of the t^^o defendants on their o^^n Bombay films 
respectively 

Following on this agieement a ventuie was commen- 
ced, and the terms of the agieement were literallj 
earned out, except in one particnlai That is to saj, 
sugar was bought, about 36,000 bags b\ Kaiim, and 
about 4,000 by Rashid Deliaeiy oiders weie then 
given by each to each foi half of the sugai pui chased by 
him, and the sugai so diMded on shipment was con- 
signed to the Hongkong fiim of the iilamtifl Tlie one 
psriieufsr sn ijJaeh i2te agr^eaieai uss' aoi 
complied with was that the bills were not diawn bj 
Rashid and Kaiim at Mauritius on Rashid and Kaiim 
in the first instance and then, on lefusal of tlio banks 
to discount, recouise had to the assistance of the plain- 
tiff , but they weie at once diawn on and accepted bj 
the plaintiff s firm at Bombaj The bills weie drawn 
bj Rashid and Kaiim lespectnelj foi sums appioxi* 
matel^ lepiesentiiig the xalue of the sugii slapped 
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upon tlic ‘•cp n“\to iin oice^ of oicli ic ilmnt liaU and 
li ilf — ail c\att Inlf bonv nnitt un \blo on act omit of the 
jncl npc'' in \\liicli the ‘^npat \\'is put up 

The Ml" 11 nintil it Ilonpkoiv mil \\ is sold he the 
plnintilT lo w honi it was « {»n«n^nct! liie \ontnie how 
c\cr tuineil out i fiiluM instead of a sutttss tht 
pncc'' I'cdistd not Ik mir suIIku lit to p:iM i piofit iftt i 
paMiicnt of the piKC of the siipai the ficiprlit and othei 
t 'tppn‘‘C-' 

The plaintifT atioidin^h i used this action wliicli is 
triiU in ittmn of umuntinff i"unst both Rashid and 
Kanin Now wluntlu hills dinwii the twodefend 
lilts hidhiioine dm ind wiie piNablc^to the banks 
whohddthun Kinmhid letiied the hills of which 
ho w IS the (liiwii fnURishid whohulln this time 
hccoinc iiisoIm nt h id not ii tiled the hills of which he 
wisthodiiwci with the icsiilt th It the plaintiir whoso 
11 lino w IS on ihc-i hills is itccx>toi Indtoietiie tliom 
This nccess inL hiou„dit out a considcriblc liilmco on 
the whole ti in^action as due to thcidamtiff Tlio b\nl - 
rapt respondent Risliid ind Ins ofTieiil assignee did 
not oppose judgment being eiitcied against tlicm but 
the hohent p 11 tnci Kaiim oiiposed judgment upon the 
ground th it lie h id p ud ill sums due on hills signed 
In himself ind th it he w is not li ibic m lespect of inj 
monies laisttl on hills to which lie was no pait^ 

The casft deyetubid IviCoec Ro.s.cft.U T ece 
Court at Bomlnj who aftci timl found m faaoui of the 
plaintiff Ihe inateiial gionnd of his judgment maj 
lie efrecti\el^ Huminaiised bj quoting two of las findings 
on the issues which he ineoipoi ited with his judgment 
whieli weie is follows — 

irnl(l) There vas a j irtncraf plctvc 1 n>t a 1 poco il Jefeoda ts 
f nn« (4) Tl e ph t fl p In 1 adv c 1 1 u C} ^ on tl e I n I (I (h) 

for 30 I 0 I account and for tl e cred t of tJ e bi I partnereh p 
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Tile Coart ot Appeal lereisecl tint judgment The 
gist of then judgment may be t-iLen fiom the conchid 
ing pai-agraph thereof, which is as follon s — 


Tn Uifjij Hit <!» ■?« >n pareh a fiueation of Jn! tlity bef veen tlie parties 
t > tho \ ilh of It I roinife t tint tlie j h utiff cinnot succeed in charg 

HU thcUrst deftnlm with h»llt\ oh IiU« of tie seconl defendant and 
li\Mi ’reg^nlti «lutapp«.irx to u« to 1 the correct constniction oftle 
ftL.rei.mcitKtwet.ntht jvirtie^ we -nnnot ItoJl tint there i» an\ collateral 
lUrwn ti t I \ wh ch II e hippi.r i 'netl t K I ill f r tl e default of the other 
mi t t ihuu I { tl I H t f ex I xn~e Imw n la 1 m n t! t plaintiff 


Tltoti LorvKlup-N tre of opinion tint it it> eiroiieous to 
tit it tho <iuc>tion iH pim'It *1 qmstjon of Inbilitj on 
tho hilK In other wonK the\ think the isaiic proposed 
h\ tho U utud trnl Judjie 10 him''elf w'ls right The 
V ivo of the fibit J-'ifi/c Co «eems to h'i\e 

Ku\ \muU piv^Ntd on the Couit b\ the Jeinied counsel 
\h\t tho\a> ftrvtx'utuuoof the judgment of .TninesL J 
nVwv thu lu thxt eiM' theonl\ quofetion xvis whethei 
\\\ \\\u \\ v; t 'X \Mw{ oovxhl K' in xde on the bills alone , 

A sU K '^ 10 ' ot nUmnto lnblht^ weie left 


Ov- 'n' 

Oa NNv 
\ X sSwo\ < V ' 

^/''vW '■ Ox XX 

\oO X ' w Vn n' 

\\ ' A\\\\ X X M \ 

X Ox> * 

0 x'v \ V' X 

\ V ' -OX ' 0 's> 'k ^ 
whKV bx vl x\ ^ 

o x\ I ' v''x \ \ 

UvV'A '''' 

nud^ S a » L> - lu^aiing 

' IhrUvv," U XW'UW IM' "" 


w^vl n' \ jurtncrbhip It is 
■''^c lilt niul it nmplv 

•X, I i^xhip cn cn bv the 
1 ' -N ivrux in tlux ci-e 

c X 1 itc\\ clnMcter nnd 

X \\M X't'xxuxr o 10 jiartcer, 
v' X ^ wlixhon itx fice 
N X i 'N'X'- "-hown thit 
. ’ V X mturxl to the 


O' (iiU' 1 h kxv 


^\X ) I } I 4 l at 1 4.0 
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n «nt<*nicnt of tin critonon wbich m to be applied to 

till pnrtiinlir fict*'of « ah ciM in onlei to ‘•ce \\lict- KAn'tAii 

liertlu trin*-«itn)n m is not i piitiuislnp truis- \inciLi 

nclioii In til It t 1 - It \\ IS soivlit to in ikt Diickwoitli Imrimji 

Inbli for ^ 11 ) is piinliisid t>\ Ihown anil Powil, and 

Ix>nl 1 111 nb innij.ii si\s tins Unit semis 4iIso 

to li i\i b I n s iin. i.Hitnv mii in tins < »st to keej) out 

of ^’i IK nl M« \\ till inttiist \\hith OiRkwoith had in 

tilt ^o Ills til Mtlii r two «l< fi lid nits uiie sent into the 

111 III 1 1 to piin I is I III J.O tds HI which he w is to h i\e 

‘III I'lv in I I h iu,..h tin \ wi te not lU t housed, he s ij s, 

to inn Ills Hill j( nil utuuntof ihc iliitc , \tt if all 

V’t‘ t s|, iii_»idst>bi piinlMscd uul in toiisc- 
cpKiiK tt) It i_i III nt oiu of tin m into the iiniket 
tnd III iki till pii li 1 ( It Is ihi Sinn foi this puipose 
Is if dl tin nnii h 1 1 l> t n iniiuuncid to the scllei, 
and till I fit ill II Itibh lot I he \ able of tlicm ’ Ho 
distinanisli stlitiisi of Santh \ Itobotsou^^ thus 
‘ rill < IS sm tlh \ docs indeed approicli 

\ei\ ncirtoiliis but the distinction between the cases 
IS tint theio cich pirtv bought Ins separate pneel of 
goods which were ifterwaids to be mixed in the 
common aihentuie on boaid the ship, and till that 
ailmixtuie the p uiiieiship m the goods didnotnise ” 
AndBl^levT aftoi desciibing 5111 J/ca' in 

the siine WAA saa •, “But lieic as soon as the goods 
wcie puicli iscil the inteicst of the thiee attached m 
them at the same instant b\ Mitueof the pre\ious 
agreement ” 

All Geoigo Tosepli B^ll in Ins celebiated Commen- 
taries on the Piinciples of Meicantilc Juiispiudence, 
aftci stating that the law of Scotland is the same as the 
law of Engl ind in this mattei, quotes the judgment of 
Loid Ellenboiongh as coiicctlj lajing down the law, 
citing, inter aha, a case of Cunningham \ Kmnear'^'^ 

(1764) 2 Pat App Cas 114 


(1792) 4 T R 720 
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on tlie same lines as Goiithwaiie v Diiclnvoi which 
was affiimed in the House of Loids in 1765, and the 
whole mattei is compiehensively expiessed in his Piin- 
ciples, section 395, in woids which then Loidships 
think accuiately give the lesult of the cases both old 
and modem “Wheie goods aie puichased oi money 
laised foi the 30 int adventuie, and the dealing though 
ostensiblj by an individual is truly and substantiallj 
a dealing of the joint ad\eutiiie, the adventiueis aie 
liable as iMitneis But theie is no such lesiionsibility 
foi goods, i.c , puichased on the ciedit of an individual 
adventuiei pioviously to the contiact though aftei- 
waids biouglit info stock as his contiibutiou . " 

It maj be and often is a difiicult mattei to say on 
which bide of the lino thus indicated the facts of a 
paiticulai case fall, and cases will be found illustiating 
both leaults To the cases alreadj cited may be added 
the case of Seap v Dohsou^^, while in the Scottish 
Com ts may be taken as on the lines of GouthiiciitBS 
case the case of Bnttsh Linen Co v AhxancUi^'^ 
(wdiere the facts aic strikingly similai to the piesent 
case), and on the lines of Saitlle and Heap's caseSy 
White V McIntyre'-*' 

riieir Loidsliipb aie awaie that Lord Lindley, in liis 
caiiacity as an aiithoi but not as a Judge, expiessed 
some doubts is to whethei the case of Gouthiiaite'-- 
Duel iioi could be suppoited Tliey aie ot opinion 
tli.it, whcthei that doubt is sound oi not, it is not a 
ciitici&m on the ciiteiioii of law indicated by Loid 
Dllenboiougli and the othei Judges, but is only an 
indication th it a diffei’ent view might Itavo been taken 
ot the facts of th it paiticulai c ise 


a) (1810) l.> I fi-t 42t all* 420 
m (18G3) IS C D K S 4G0 


oi (1861) 16 I) 277 
W (1841) 3 I) 334 



^ OL XX\I\] nOAIB VY SERIES 277 

Tiirnin£r tJion to tJic cise, tlieii LoidsJjii^s 

linetomolo llio conclu‘'ion tli it the jiulgintnt of tlie Ka! iali 
trnl Tudge nnis ooii*oct The consulcntions ^liich 
lend them to tint lo^ult ue ns follows Karcmji 


It isclen fiom tin tcimsof the igieement tint eithei 
of the two piiiiKi'' l»\ till molt fiet of puitlnsc (nftci 
comultntioii n-^ to pi iii ) eould suhjt et iiu sugii mile 
pendenth of tlu nctioii of the othei to hecoming pnit- 
iiei'ship sugu A puicln^e of sugni thoiofoic becomes 
n puicln‘>e foi the pnitncivhip md nnjone ^^lJO sold 
the siigu oi ul\ uKtd moiie\ li^ \\liieh the sngni ^%ns 
bought n tuiliting tin piilnei''hip \Mtb goods oi 

mono\ This IS fuilhci letciitiutcd lij the pioMSion 
ns to po«'‘«ibk it«dt tii ‘Nfvuiitius itself If eitliei pnity 
in the ca‘-c bought 'lUgii iiul then enme to lesell it in 
Icimsofthit iiIkIi he«ould not lefusc blscond^cn•• 
tuicrishiK of till [iiolit hi in idi Ihesc considci> 
itions mnl ( it imi o«.‘«iltU tosi\ nwisMul clIectiNclj 
111 Sat ilf( \ l^t/h / hi 11^*^ o\ Heap ^ Dohson^^ 
lint the joint uUdituic oiih begnn ^^hen tho goods 
weie shipped n it is tleii tint the joint nd\ontme 
begnii IS loguds oieli pnicel fiom the moment tint 
paicel %vns liought llio lenincd Judges of the Comt 
of Appeal me impicssed with the Meu tint the sgiee- 
ment is ‘ el ibontoh dinwn foi the imiiiose of 1 eoping 
the inteiests of tlic two (>hii>iKis distinct except 
in so fu IS i combination between them was desii- 
iblc foi the pnipose of seeming joint slnjimeuts nnd 
i sale of tlic sugii it Hongkong ihcu Loidsliips 
c innot taki this new It ignoies the ficttlnt not 
witlist Hiding the sopm ite shipment nnd consiguntiou 
documents the sugii wns idinittcdl^ to be accounted 
foi IS pmtneisliip sugu Siijiiiosing tint thopmti- 
cul 11 pm cols tonsigned bj one lind m somewnj 
been detciiointed, eitliei by pciils of the soi, witli- 

tn (17t)‘>) 4 r 1! 720 n (is 3) r c B n S 4C0 

I! 1310—3 
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out insuiance, oi by the development of some intiinsic 
fault, it IS peifectly deal that the other paity would 
have IiacI to beai his share of the loss resulting in the 
whole caigo No doubt the anxious ariangements foi 
shipping and consignation in sepaiate names weiepecu- 
liai But the leason foi them is amplj explained h> the 
fact tliat the paities desiied seciecy, being afraid at 
Mauiitius of the hostile action in bieaking puces of s 
Inal whose astuteness tliey deplonngl^ acknowledged 

Moleo^el, it is cleai not only that the facts as to tlie 
teims of a paitneislup in the sugar shipped are as have 
been stated, but that the plamtifT know the whole 
teims and conditions of the agreement He knew, 
thciefoie, he was lielpmg bj advance of credit the part- 
nership in its pm chase of sugai The learned Appeal 
Judges say that the respondent Kanin did not avail 
himself of the plaintiff’s credit That thatciedit was 
not in tel posed in the piecise way onginally contemplat- 
ed by the 4th aiticle of the agieement is tine But 
that thej did not in fact avail themselves of the plain- 
tiff’s credit is obviously an eiioi The bills speak foi 
themselves Wlicn a diawer discounts an acceptance 
which acceptance IS given ut a time when the acceptoi 
owes no money to the clrawei, it is idle to say that the 
drawei does not avail himself of the acceptoi ’s credit, 
and if anj thing moie was wanted it is to be found in 
the evidence of Kniim liimself, who admits in cioss- 
examniation, ‘Foi the piucliase of all that sugai neitliei 
I noi Rashid paid a mpee , it was all paid for bj hiin- 
dis accepted bj the plaintiff ” 

Then Loidships will, theiefoic, humbly advise His 
Majest> that the appeal should be allowed and the 
judgment of tlie tiial Judge lestored the defendant 
Kaiim pacing costs in tlie Coiuts below and befoie tJiis 
Boaid 
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Solicito)-«, for tliL' sippcllant i^Iessrs. AsJitirst, J\Iorris, 
Cnsp S, Co. 

Solicitois foi tlio (hst ^T'^pomlent • Mcssi'?. 
llm-f. 

A2ypral allotvfd. 

J V. W. 


PRIVY COUNCIL.* 


IIAMAKM FRXMIEL PETIT Dere^^\^T r SECRETARY OF STATE 
ion IMJIA IS COUNCIL Plustuj, 

AND 

MOOS\ IIAJEL IIASSSM, PeFEsowr r SECRETARY OF STATE 
FOR INDI \ IN COUNCIL Plaintiff 

[On «pp»il from ili" c*«irt < t Jiiiluninro nt C<iinba\ ] 

Iltiumjilion'^nt*umpiiiin/ur jiabhc jmrpo$f$ by Gocertimf)Uo/!andyra>ifed 
by Edit India Coinpany — Scheme lo erect di'elltny hoiieee at adequate rent 
/or lA< ««mn>ctIal(on 0 / Ojficiale tn Pombay—ConitrucUoH of 
leaee and laiiad—EnyUth deciiian undn 13 A/is. c. 2 at to efemption/rom 
ratinq — A'o/ice 0 / addreeeeil to one jxirly and eened on ariother— 

Waiter 

In t}ic«e Appeals t!ic Judicial Coimniitec lield (AfTinniii^ (he decisioiiH of tlie 
Courts in Inrlia) that the prosiding nf bousing accoiiiiuodAtion for Goceriimciit 
OffienU hj the trtclicm of ilncUmg liousen for tlicir private rcsulences at 
adcipiate rents, a pul he purpose ” mtbin the meaning of a lease of land 
from thf East Itiilia Compaii) gi'en lu 1654, and a 8<<tiad or Gocomiiient 
Permit of land granted in 1630 hj the Mme Cotnpaiij. wliicli undo Buch hniK 
(situate on Malal ar Hill Romhay) Inhle to TeMJmption for* public purposcR" 
upon (crtam tcruin as to nnfice and tompensition The scheme nas 011 c si Inch 
thnr Lord'lnim agreed with the Coiirtu 1«Ion would undei the cucinnctinces in 
CMdenee redound to piihlic beneht by helping the Goveiimient to inaiiitain the 
efliciency of its sere ants 

Held also (agreeing w ith the Cciirta below) that iIk English decisions which 
construed the words '• public pnrposeA* as «s«l in the Statute 43 Ehz , c 2 
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iMth reference to exemptions fiom ntmg afforded no help ns to the proper 
construction to be put on the noids in the contnetf m ‘■iiit 

Tlie definition of a pitblic pnrpo«e that the phn^e iilntever eJ<e it mai 
mean mu«t include a pmpose that is an cljcctii inn in Inch f) e gu eral 
interest of the c* mmnmtj as opposed to the pirticiihi ii 1 cre>-t of iriclnid nl« 
IS directly and xitsll^ conccmerl ’ approx cd bj llicir I nrd hips of the Judicial 
Committee 

A notice nhirfi thongh vMre^ed to one of the chfentl'ints (n tatator itJo 
x\as dend) xxas serxeil on one of Ins executors and tnistecs also a defenclmt 
and accepted an 1 ic) nox\lcdg«l 1^ Ins aohciit rs xiho coiTe^jinndcd on tliel i^i' 
of it xnfh flic Goxeninici t as to fl o lesiimptnn x\ns held lo 1 e a xnhd mtice 
the irregiihntj liaxing Icon theroix xiaixed 

Appeals 139 and IJO of 1913 fiom jndg-jnenfs and 
deciees (5tli Septembci 2911) of the High Conit at 
Bombay, wJudi afliimcd on appeal two judgments and 
deciees (11th Apiil 1910) of a Judge ol the snme Coiiit 
sitting in the exeicise of the oidinai} ouginnl jniisdit- 
tion of t]ie Couit 

The suits giving use to these two appeals wcie insti- 
tuted in the name of the Secietaiy of State foi India in 
Council (the respondent in the appeals) against the 
respecti\e appellants to icco\ei possession of land 
situate at Ifalabai Hill in the Island of Bombay, and 
for damages foi the wiongfid witliholding of posse’ssioii 
of such land by the api)cllants lesjiectneh 

In appeal 139 tlio land in suit Jiad heen on ISfli Apiil 
1854 leased by tlic East India Comiianj , in w'hoin tljc 
land was then >csted, to one Bachoobai, widow and 
executiix of Fiamji Cowasji Bannji deceased, foi 99 
5 eais, renewable in i>en)ctuity at u small annual icnt, 
and the appellant Hamabai Tiainji Petit was at the date 
of the suit in possession tjicieof undei the lease 

The lease contained a jiioMsion that “in case the 
Company then succcssoisoi assigns shall fm any public 
puiposo bo at anj time dosiious to icsuiuc jjosscsmoii of 
the iiiemisos hcieby granted oi an} part oi jiails 
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thereof, then jt «ihall he lawful for the Comp my, 

their ‘;iKce‘5':oj's .mil a^-iigns *, to icsunic the 1 mil .iftei 
pnin? ‘:i\ month'* nolttoof then intention to do so, 
andonpiMii}; foi .ill Imildiiijjs and iinpioMincnts of 
which povvi..vjon "h ill Ik tikin .ucoidtng toMuhjust 
.mil f.iii N.ilintion i'* nuj he nnde Iw .i commit tee to 
lie .ippomtid 1>\ GoMiniiHnt foi tint pin post 

In .ippeil 1 10 aSundoi Go\eiinnLnt Peinut, h td, on 
(ith Apiil 18."n, been i^-'iied to ont Gtoige King, authoi- 
I'sing him to otciipx the hind in hint, which was to be 
ie''Umihli li\ (loxtinnunt foi public puipo'-os , sub- 
ject 1(>J1 k "unc iciiinicmcnt’' .IS to notice, milpumcnt 
of thc’xN^m of bnildings .'md impioxemcnts as in the 
other ca^'O In tint appeal (liO) the suit was biought 
iig.iinst Jloo'-a II iji II i'".mi, H.ip Ismail Good Jlnliomcd 
(both since deceased) .md the appellant Haji Sidick 
Haji Ebiahim, as the suniMiig c\ccutois 'and tinstoes 
of th6 last will md testament of one Haji Kiunm 
M diomcd Sullcm m decc iscd 

Xoticcs of the mtoutioii of Goxeinment to lesume 
the 1 mds lespectnclj in each case foi public pniposes 
were serxed on the defendants The notice in appeal 
140 while addicssed to Haji Kuiiim Mahomed Snlle- 
man, who was then ilead, was sened on the defindant 
Moosa H iji Hassain, one of Ins cxccntois and tiustecs, 
and was .icknow lodged bj then soliutois who enued 
on the subsefiuent coiicspondence on then behalf with 
refcience to the intended resumption The defendants 
in both casts di dined the offeis of the Goxcinnient, as to 
compensition, and lefused to gixe up possession of 
the lands 

Ihe suits were conseqncntlj instituted, that gixing 
use to Appeal 139 on 18th Noxcinbci 1909, and that m 
Appeal 110 on 28thXo\einbei 1908, the “public pm pose ” 
for which the land was lequned was defined by the 
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Government to be the " providing accommodation for 
Government officers 

Both sets of defendants denied in their written 
statements that “the providing of accommodation for 
Government officers ” was a public purpose within the 
meaning of the lease and the sanad under whicli they 
respectively lield possession of the lands in suit ; anti 
so far as these appeals are concerned that is the only 
question for determination material to this report. 

The Court of First Instance (Beaman, J.) held on tliat 
question that the use and construction of the teiin 
“ public purposes ” in the decisions in England in i.vting 
cases wereirrelevantand that“ what was really intended 
by the Government of Bombay when it reserved to 
itself the right of resuming this land, ‘for a public 
purpose is a question which will have to be considered 
very much as res integra ” and he continued i — 

“ Could tiii3 be ealW a pilvAte purpose ami Rot (he true menning of (he 
words employed by Govenunent, the roeiiung which Go\emnipnt itself intended 
that they ‘-hoitld bear, tint public ptirpooes c<»\er eaera stcpwliidi Oosemnent 
takes as Govomiiient in the intercAfs of tlie general public comrniltetl to its 
care’ Wlieic aa m the present case it i** not fenggeAtcd that Goaemment is 
Actuated by any nnpioper or dishonest niotne, it might, I think, plaiisiM} he 
argued thit my designed nclion of Oo'eniment as Gosernment inu-t h> 
implicdtioji be deemed to be foi a public purpose * « o o a « * 

The more I Invc rclleitcd upon «hxt meins are Available for mmwcniig the 
question what is a public purpose the more I fill in doubt whether unv qiies 
tion reilly can be imde of tlie poMtne declaration of a re«pon«iMe Goverunient 
that it li taking any given atep for a iniblic purpose Subsequent cvciifs night 
prove that thi stvp hoH been miacalciilated, and the aim of Govcniiuciit 
frustrated But so long a** Cmenunent aswrts that what it is doing, h being 
done for a public ptirjKKc, and ao long as in the v ery n iturc of things it cannot 
be acting in any private interest, it docs appear tn me extremely difilcutt 'o 
suggest any adequate reason for a Court to svy, what the Ooveniment profi-’ses 
to do fora public purpose, it is not really doing for n public but for some 
non public purpose Aiuiif we turn to our owm statutes, we find a confirmation 
of this new in the plenary powers conferred by the Land Acquisition Act upcn 
tho Gnvinimcnt Its bare decliration that the land is reqiiireil for a piibh*^ 
purpose IS sufficient So, jii the present esse, it seems to me that the Govern* 



VOL. XXXIX.] BOilBA-Y SERIES. 

mont V oul J liiM* l>e«» fulh witUm pnwtm simI l>C}oml tlic reach of 
challenge m the Courts Iml it 'iniph .‘iiinnum.iil tint it reijiiinil tins laud for a 
I'uhhc puqv.K, avitli'ut fnrthir «lnt tint puhlu. piirpn'i was 

Ilowcacr it Ins k> atim iiikmI thit piirpo^ ami has nidi iMuind to batisfj llie 
Court lint u is a I ut 111 I'urjH't \Miethir it wonhl le bo timsultrLil iii 
EiigHitil I d < til t kti \\ IntihinAri u liiuidnd loiisuUi ili< ii- n liith would he 
ah'iiit III Eugluid I ut II uii im.i f mihli pha in Iiidii 1 nnii the i irlicst ih>!i 
It has alw a\ s Iss u ui ain | ti d pniu i) It of (loitniiiiint th it its piiuiiple i fliiera 
Bhouhl lie priiMilisl wath “lul d It nit< iimu d ilimi \Miirttliit MUlahle nicoui 
iiKshlii ti was lint fi rthii luui^ «s in riinote iiiofii— -il li»trKtsGoMrunient line 
in\ ami K jirot uKsl tin Llm f Ih-frnt Olhttrs with (•mtahli resukutt and at its 
owii ci»t and n inssl fi r tlm w ih olmoiis fo t ike an txtniiii lase supposing 
It wtri IIIH-" ir\ tn I r-t till iidiniiiistralnt Intd of « distntt hi \ phee wlnie 
tliirt was un n-idimi m ul d h Mipja m las MrrMies wire inih«pi.u«il le to the 
etimumdiug jisij k- wi ul<l it hit tlitn l« a | id he piiqui'tw— a purpose m which 
thosL usual Furr< uiidiiig ih'ij hs wi idd hue a Mial iiitiiTst — to provide home 
BCf<iiunodituu for tint adiintu'tratnt « ffinr ^ And the pnncipk iinj wellbe 
rxttiidisl tl ugh til* Cl nditioiis an njiircd t» ll« ca«csof oRicers stationed in 
Bond av f< r wink then, is thin, ti * d< irtli of lioii«is owing to the competition 
Ilf and till, great weilth winch the native mind Hants have Icon enallcd to 
amass midir IS I ilitii Tis f gi» d Ooviniiiicnt inaintainod hv (Uoscvcrj officers 
the nuts di til ludid urc BO wihilmt tint fur all tin iise the) arc to those 
ofHccrathi lioiisi s iiiiglii us will notc'Cisiat all NoptiUlelto tins state of 
affairs tin 1 1 found lu Enghud or imhed m an) conntr) whore the govcnuiig 
and the goveniid arc hoiiii gciieoiis ^^lldc the) are not I think theie ma) he 
Bohil riaH urn ft r 1 cheviiig tint the status in cfficienc) of Goioinment itself 
might he senoii'l) iiii]nin<1 1-0 aionos its oflicids, owing to the Khnnkagc of 
their own ealanis and the inert a*c of wealth alMjut tlicni, for from hcing able to 
maintain a Mipcmr fact into an iiifiniT atotiui to the wedthj chvses of then 
fellow Buhjectii Coii'uli nti ms of tins kind might appear «o foreign to a 
purcl) Engli-h I iw)ir os lianil) to I>e odmissibli in the judgment of the Court 
of law Jievertliihhs till) art. ci iiMderalioiiH, which, no one conversant vvitli 
the actual facts of Govenimcnt m India would think of neglecting ttnd I liave 
ji'J ihiuht tUat Jlujk Arc pn^r toJr wiIirtAmpd J») ji 

respoiiMhlc Guv ernment 111 this conntr), when it is making up its mind vvlicttiei 
purpose of tills kind iiiiir cannot justi) 1>c i died a puhhc purpose In my 
opinion tlie leehmcal defence IIJ10II winch the defendant has relied however 
ingenious it is, is too tccliiiicul It icsts upon analogicH which if the) exist at 
all, are too faint to he of pi letie il iiiipnrtance It is diavni from a S)8teiii of 
C4ve law 111 aimtliir countr) in which the conditions ore wholl) different, a 
BVbtcm of case law, too, fumided upon a particular statute with the strictl) 
liniited application to wlneh no parallel at all exists in InJii And failing that 
defence lean nee iio reason m principle wh) I bIiouIi! say that the purpose 
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wlncli the Go\ernment ha%e lo \iew, is not only nominally Init truly and rcilh 
a public purpo‘!e and a purpose of much public concern 

" Foi these reasons I must decree the phintiffs suit uitli all costs decree m 
terms of piajer A to tlie plaint ” 

An appeal by the defendants was heaid by Chancla- 
varkar and Batchelor JJ. whoaffiimed the decision of 
Beaman J. 

The judgments of the Appellate Higli Couitweieas 
follows : — 

" CiiANDAVABKAn J — I agree with Beaman J from whose decree this 
appeal is preferred that the English decisions, which were cited before him 
and AT Inch have also been cited before us in support of the appellant's confen 
tion ns to the mtaoing of the term * public purposes,' all turned upon its 
meaning with reference to tbe law of rating and cannot be safe guides in the 
present case, where different considerations have to be taken into account 
Those were decisions upon the interpretation of a section in the Poor Belief 

Act ICOl (43 Ehz c 2), according to which the test fo’ detennmiDg whether 

a particular property is liable to the rate theic contemplated is that of beneficial 
occupation No doubt id detcnmniDg what is beneficial occupitionthe Eiigh'!i 
Courts liaie gone on to consider whetlier the occupation is forapubbe purpose 
a term which does not occur m tho section of the Statute But the rule of 
law to he deduced from them os non preitnlmg is that there is no Icnefvi'i 
Occupation for tbe purposes of rating, where property is occupied cither by the 
Crown or by tlie ‘■eraaots of tbe Ciown for Crowu purposes, the occiipatuui of 
tlic latter being in that event occiljRition of the Crown itself Merttij VocU 
a (7ai7iero;iW And tbe reason of the rule is that the Crown, being not named 

in tho Statute, is not bound by it Tliat even upon that test, the decisions an 

not easy to reconcile with one another or with any logical princijilc H apparent 
from tlic remarks of Sargent C J m the judgment of this Court in 
Uiiiieisilyof IJombay ^ The Mumetpal Coinnu$sioiier/or 

of Lord Aherstone C J in the Engbsli case of iriron > and of Lord 

Bramw i 11 in Coomber v Juslicet of Tlie case of II ixon a Thomat'^^ 

H iii‘-(riiLtivo ns showing the present tendency of the English Courts towards 
I inoro liberal interpretation of the fenn public piirjioses ’ even with reference 
l the I iw of rating 

b (HI 4) 11 II L C -lllat pp COl 104 W [lOJi] IK H 4 1 at p fl- 

(H'll) 1C Bom 217 At p 2.>« (18Bt)l» App Cas Cl nt 

p 70 
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■ In the present C3«e that espres«ion occurs in « fwpetinl lease granted by 
the Ea*t India Ccmpan\ in 1854 under whom the appellant chinis subject 
to the condtion that the toiiipanj shoull be entiilc<l to resume tlie land 
* for ana pnllic piiT7>o«o Tlie ei'‘ of Goaenmicnt aaho claim under the 
Compana is that tin. lo «1 of liainc incluhnz lioiise rent Inain? increased 
in the town an! I'hnl <f 11 ml>aa it has 1 ccome tieccssara iti the mfeiests 
of the pul t c ndmn i tration an I the cflii lines of the pul he sera icc to attract 
the alle't of their < fli lals >-cmng m the M< fu'sd to this cita hj proaiJing 
ru table hou«e accoiiiinodati n to il cm on easier terms Ibaa those prcaathng 
III respect of 1 oii«.e rant 1 1 r that purpose Goaemment desire to resume tins 
and ctlier lands on the strength of the con htmn as to resumption above 
m^nticnctl Wliethi-r it is a pul be piirj'ose or i it must depend on the question 
athclhcr the proper h iiising 'if tbiir ufTi lals bv Goaeninient is for the public 
l>en'‘fit or n t Tlu C^tli *e< i n oi the *J(atute 21 and 22 Viet e lOC (1858) 
ba Mctmn 1 tf va Inch the nde 'f ibe Ea«t India Componj aras terminated, 
enacted that * all lands Ac nionoas Ai and other real and personal estate ’ of 
till Compana ‘ siil j -ct to the debts and lial ililiea nlTecting the same ' and * the 
l-cnelitof all contracts Ac an 1 all ngbts to fiu"« penalties and forfeiture", and 
all olbtf f m' JiJioenls nbirii the said Ciinpany sball W acired or possessed of, 
or entitled to at tho tim'” of th« coniminccinent of the Act cacept the 
eafitol st )ch of til'* Catnpanv an I the dividend tbcre'in shall become Tcsteil 
in Her Slajrstv to he applied and disposed of 'subject to the provisions of 
that Act for th" purposes of th* Covcrnm"nt of India ' All property belong- 
ing to tli** Companv at th* time the Act commenced and the beneht of all 
ccniracls entered into I j the Company and enforceable bj it became vested m 
the Crown for t!j»*c latter purposes which in essence arc public purposes The 
Govemin'‘nt of In'lia exists for th* ben-fit of IIis Maj''sty'« Indian subjects 
and w hatev er conduces to that I cnifil must 1 c a public purpose That benefit 
can l>e secured pnmanij onl) Ij an efliiient adniimstralion which means an 
eflicient tfrvK-e Such service must dipeml on thccdiciencj of the men who 
are appoint'd to carrj nit the purposes «f the Govemmint of India and who 
arc therefore tin. senants of the Crown If a state of things comes .about 
which shows that in a City like DomI aj the lest men available frim among 
these servants are reluctant to serve because of the increasing hardness of 
life m point of hou>e nccommoeljtion and bouse rents tlie Government is 
entitled to saj that it raises a sermtis qiiestioo as to Ibc future of the public 
administration, and that tlie [ iil he benefit must suffer if the best officera 
available are compelled to serve as servants of the Crown m the City under 
such hard conditions It is no rcisotiallc answci to tliat consideration that 
the men are bound to sene viherever tin j arc appointed because Government 
never entoged to provide them with bouse acconuiioditiiu on more or less 
easy terms It is true Government ore not bound m tbit respect, but the 
(jucstion 19 not one of legal obbgation but of general expediency and public 
1310—1 
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benefit anfi in tins tonncchon it n a mitenal circumstance di^clo^cfi bj the 
Cml List that it Ins Icon in tins country cnstonuij for Government to 
provide bouse alloivaiice to ita ofDuals vvlien? tint is mits opinion necessary 
in tlie interests of tbe public semee In substance there can be no difftrcnce 
between a bouse allowance and house ncconimodation 

‘ Tliere is no definition of * public purpose' in anj of our legislative 
emetments to afford MS a clue to the me-ining of the term, save one in tbe 
Land Acquisition Act huttbatisapartull^ inclusive not an e’cbaustive definition 
Thoiigb the Legislature has not defined it for general purposes it lias giv en us 
a sufficient indication in the Land Acquisition Act of what it intended tbe term 
bliould convej having regard to the cotl^tltutlon and objects of Government in 
and the special needs of thw conntij Bj clause (3) of section C of tbe Act 
the Legislature has directed tliat a declaration bj Government that a certain 
land IS needtd for a pul he puiposc’ shall lie conclusive evidence’ that it is 
80 needed ^Miat toiild have been the object of the Legislature in making 
Government the sole judge of what is a public purpose under the Act but tins 
that having regard to the conditions m tins coiuitrj tlie iiecdd of sound 
adrmuistration and the public wevl it should not le Innipered bj anj 
icfined distinctions and legil subtleties but iiiunt be left to interpret tbe 
cxpicssuii publn. purpose luawi'c mid uawiidJj Iiltnl sjiint Tlioiigli 
>tnctly speaking this nde of tlic I cpflatiirc does not 1 ind the Court iii 
interpreting the expression where as »i tbe pie«eiit ci«e it occurs in a 
conti ut jet the Court luaj well take the Legislature as its guide m ascertaining 
the meaning of the expressum It w is conceded bj "Mr Sctnhail for tbe 
appellant that if Gov eriiiiieiit liad bought to acquire this verj land under the 
Land Acquisition Act « ii tJit >.n>tui<l that it was needed for building n hmi'-e 
for llie residence of its sm mts !«. could not have quarrelled with tin. dcchra 
tiun that the land vv i9 nccdetl loi i pd In. purpose In tliat case be could m t 
have fairlj argued that Govemmciit were endeavouring to acquire the luid 
nicrelj for a pm ate 1 ciiclit — the beiietit to an indiv idiial or iiubv iduals — in tl e 
guise of a pul lie purpose If that is 8 v\hj should the Court treat this ci-si 
on ditlcrciit considerations if on the pr »ved facts it tiiids that the purpose fur 
wbieh Ooverniiieiit ehim to resume the i iiid involves in its npmiuii the 
element of public beiiclit and therefore of piilhc pim sc in ilen-lniiding tl at 
cspressioii to mean an> object winch secures the goisl < f tlie pul lie 1 } sccuniig 
the cflicKticv of th jse sen ints of the Crown on whose service the juiblic 
matenallj depenils ’ The C« urt wonld uti Icr tlu'C i iriiiinstniitcs defer to the 
■ I chrati in I f (luvcniineiit oil the anal gv of tlie Lan 1 NiipiisilKiii Act iiiiK'S 
the purpose 8t itid was so lligrnit as to HIV Ive onn re is mabk eoiisulcr iti ” 
the element of pul lie Uneht 

It was said however that this element of public purpose, such as it is 
must be lield to vanish in view of the fict that Iho OoveriiMient inlcu le 1 1) 
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cliarfo rent Jo tlic ofli nl wlm wohM |i<> hi tin ImhIiIiiir proposjcl to I’C 

on till® liiil afl<r rpMimptnii Tins cliir^n^ of iJio rent, it is iirgc<l, 
«ill 1 nng jx-cimnn l» ii' fit tn n'lMniiiicnl nn<l tlie 1 mIJing 'ull he occiii'iul 

I I the I 'heiil who M |]| (ii\ the rent not ®c>loIj or t^iln-i^cli in his cnpacity 
«« a i» rMnt of tli (r'«ii \ ®tii>ilir arj^iincnt nis nrpeii in tins Court in 
Tl' 'f D tiifniv \ The I/mmioi/xi/ ConimKtioiifr fir the City of 

Ji Tlie rjiir>»ti 'll thiti svn® TV lietlier Tlic I iin*.r«it» of Ihiiiitns 

*11 in'-titiili'iii f ‘f * olnrin' 1< piir|vs>.* nitil tlitrefivi cntille<I fo exemption from 
Mimietpil tatf' ft « i* argiifyJ f«r the >fiinKJpiI»ft tint the Vmierntj ms 
not an ni'iiinti ‘ii of that c!nrart«r ami tlierefore not cnfifleil to exemption 
l■o^su'(• it •ilfutjo.I nil iiKoiiie frf.iii the foes pul h\ the Minlmts on the 
ooen'ion® of iln I'xaiiiin'iln n® lit 1 1 l»j the | n|\en^ll^ anti tint ' it clem dl a 
rcnniio from th ■ iiiuii m f ihi I iiiMinir® In the jinUmciil of this 
Court ‘s irpctil L I 'hti" « >1 of the Argiiiiit.iit h' p tinting out that the sole 
lest, uni K th' 0 11* V' Miuiu-tyxl t<» \v\< \\h<.Uvr tl»e hmUUng of the 
riincr»iti ■ m» t srlii.ixth '•tii|iM] f r a < Inni i> k piir|^'«c oinl the mere 
iirniin'tstict tint niiil] fi • x lire n i|mri <I fr»iii tin uticlciits ■( fore examining 
tlum whith pr"<I I'-o a rixtinie in'olliei nt to ilefnt the cxpniscs of the 
rnncfit) III Cl I hi ting lli •■‘x < ximinilM ns mil kupiiig up tin nece-sirj 
("■til h.hiiHiit nij'i «hi Ii r< piirtsi 1e i.sH nl |\ *iip| hiiuntcil hj Goicrn 

III lit taiiti't in otir < i innm \ltx« iln x,s., ntnl ihai n-txr of tliv purpose ft r 
vhith tilt. I iiihhiigH an ctinpieH *x xU» ni the pn^iiit ca«c tlie sole teat, 
iitirltr tin I 1“' "lin h xxt art t. iivtnniig i« x\li< thii tin Iniihhng proposed fo 
K trecU'I <n tht land in •ll•putt «fur resumption hj Go'eninient n foi 
•anj puhhe piirp<"-e If llxe clciiniit of that purpose exists tlie mere fact 
tliat OoMriiinerit xmI] elurgc a moileratc rent, not such rent as the letting 
xaliie of tli< property will jieH in tin. nnrktt, cannot alter tlie essential 
character of the building as one ««etl for a public purpO'C lu this connection 
It IS to I>c remarked as a circnmstame of Mime iiiipoitsncc that the expression 
iis(.d in the kase is not ‘ « ptihln purp'»«c ’ hut * ai j public piirpo'-c ' The 
xx ord * an^ ' used to rjualify the piihln. purpo®n imM hx'c, m iny opinion been 
iK'd d<'«igiu 11) to mike clear the intention of the lease that Gox eminent 
rh'iull hi ciiUtkd Co risiniie the hod wlicncscr an) ceniidmtioii or need of 
jitit he I (.nefit of an) hind arises though it iiiij mrohe at the aniiu, time some 
prn ate 1 encfit 

"In arnxing at this conehiHion, I hue not oscrlookcd the mcnning of the 

txprc'Mon • public purpose gncnml/e«*i J/orsW**! There, rel) mg on 
the aiithorit) of Joaolyiic v Meeai)nt^\ Bnice J and that ‘ i plicc used for 
pill lie purposes means, not a plate useil m tht pul Iic interest I iit a plate to 
xxhicli tiie public can deiniinl ndmcssjon or to which the) ore inxitcd to come 
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The learned Judge would appear to ha\e intended that as the colloquial and 
general meaning independcntlj of ita meaning in the particular Statute vrhich 
he had to construe Apart from the fact that the decision in Moses a 
J/ars?<i«cZf'l piotecds on the construction of the Statute and on the principle 
of ejusclem generis and that the observation of Bruce J is so far an oJiter 
dictum a reference iojosolgne\ on which Bruce J and Philhmorc 

J relied shows that m thw latter case the meaning of the oTpression public 
puipose w out on its limited construction as used m an English Statute and on 
the rule of ejusdem generis 

' On these grounds in nij opinion the decree appealed from mu'st bo 
afTirmed n ith costs 

Ourdccision in Appeal No 24 of 1910 governs also Appeal No 25 of 1910 
In this latter appeal two additional points were sought to Ic urged by 
Mr Sotaliad for the appellant at Ik hearing The first was tliat tlierc had 
been no legal nobce of the intention of Gov eninient to resume llie land because 
the actual notice given had been addressed to tlie lessee after he had died and 
not to Ills executors The executors however received flic nonce and replied 
to It and therefore such imgnlanO «« ‘here was wascuredl^ waivcron 
their part Tlie second objectnn was tint Coverninent claimed in the plaint 
a strip of land belonging to the lessee ul ich was iinf covered bj the grant to 
him The Advocate General for Government having eaplaincil the facts vnth 
reference to this point Mr Scfohad admitted tl at ho had urged it under a 
misapprehension The decree in tins appeal too must be confirmed witli 
costs 

BatCueloB j — Bj a lease executed on the iSlli Apnl 1854 the East India 
Company demised the Ian 1 in »mt to the defendant a predecc^aof in title for 
a term of 99 jears at ajearl^ rent of Its 11 2 3 tlie tenii being renewable 
indefinitely on certain prescribed conditions But the lease contains a clause 
declaring tliat in case tl e said Company their fcUccc«sors or assigns shall for 
any public purpose be at any time desirous to resume possession of the preiiiises 

then and from thenceforth it shall be lawful to and for the said Company, 
their successors or assigns into and upon the said hereby deiiiiHd premises or 
any part thereof w the name of the whole to reenter ard the same to 1 ave 
ogam repossess and ciij >y as in their first and former estate 

‘ On the JClli October I'tOS the defcndml was served with a notice from 
the Collect! r of 13 nibay infunning her tliat the plaiiitilT tlie b cretar) of 
State for India in Council was d(.sirous to resume possession of tlie Ian I for 
a public piirpo'i ami calling upon licr to surrender poseision on the I8lh 
April 1909 the plaintiff undertakiag to pay for all buddings and improvemcntJ 
ou tLo land oa a fair valuation Tbo dcfuidant, tiuwevor, dt^dxned tosurresdof 
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Derbij^"^) ; Shown \ Assmment Committee of Chelmeford Viuon'-^) , iml 
Jones N J/erafy Docts^^ I Imc set out these enses en hloe 
beemse I do not think thej deninnd sepinte con^ulention here I Mill accept 
Jlr Setahids position thit despite the actinl decision in Jbiies 'a caae the 
learned Judges’ discussions of the phrist ‘ public purposes ' m the earlier cases 
remain unaffected as indications of the meaning Mhieh that phrase Mas 
constnied to bear , but eacn sn I cannot bring injself to imdorstand hou those 
discussions can possiblj .assist the Court in the icrj different controair*} mIucIi 
has iioM to be detemiined Indeed the icrj reference to these cases is 
I cannot hilt think nn illustration of a pi actict mIiicIi in Punm \ Lecithcm^^^ 
elicited from tlic Hail of Ilalsbnr} I C the folloMang piotcsts — Tlicrc are ' 
paid Ills I ordship two ol st riations which I wish to niiko, and nne is 
that c\ciy jiidgiui nt innat 1 n iiad as iipphinl Ic to tlic paiticnlar ficts prosed 
01 assiinii d to he proifd wmc the geiioialitj of the expressions which maj be 
found llicri are nut luit ndul to I o < xpositioiH of tlic whole law but goacmed 
nnd fpiiihlUd b) tin potuuliu f u la of tbo case in wbieli (.iich expressions are 
lo III foiuul ‘I hi olhei H ill it a <iisi is otil) an aiithonty for what it nctiiallj 
ih I Id' n 1 1 ntiu Ij (h that it c iii l>c ipiotcil for a proposition tint ma} pcem to 
follow toguall) from it In tho case l>efo)C ns 1 cannot nee tliot there is 
t M ji im nppearniiec of logical coi ncction letween the ‘ pul lie purposes of the 
inses decided iiuilcr a particuhr English rating statute and tlie ‘piiilie 
purposes’ of the lease of land in Ilombaj in 1854 For the oiil} ‘pulilic 
purposes Mitli whicli the English Courts were coneenicJ were purposes 
sufficient to negatne sticli beneficial occupation ns would under the statute of 
ElizaUth attract the liabilii) to rating So thconi} question decided in tho«o 
casts was tbe question wlictlier a particular (Xtupaticn was rateable, and the 
casts t uiiiot properlj Ik* quoted ns authont} for more tlian was dicidcil I 
could iiiKlcrstanil tbe n.lraance of an appeal to those decisions if tlic 
txiiittmplited houses being wipposcil to 1 c built and the English Statute 1 ciiig 
inppo«i(l tu be law in Bombaj the qucblioii were wlittbcr the Iioii'M would 
be exempt or rittable and I am prepared to grant that on tliese suppo***'*’"’'' 
the 'noiiscs wmh’i 'k c mealile ScfAierthat 'nowcicr nor nnj filing 'ft 
I loiictiie the question now liefore the Court And if the point need further 
elaboration I would ndi pt the Adiocatt General a illustrntiic instance Under 
the lease in pint GuacnniKiit I Mippnsc could Ctrl iiidj rcsimie tbe Imd f'’r 
pnrposi of I uilding pix n public pcIio 4 or n I ire Bngndi Station ; jtt loth 
of tlitse iiistitutK iis would Ik niteal le under ttie English statute ItwcuM 
M'tm to f< How tlicrtfon that ihi * puMit purposes of the Indun 1< 1*0 are 
wider tliaii tlit ‘public purposes ci nsnleml ni the Fiiglisb ca«es m tontn't 
w ith beneficial occupation 1 woitbl add that in ki king to nj'pl} the ihxi-i' ni 
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able bouses mij exist, but for the purposes of the argument, they are 
pquitalent to no bouses, a proposition which I merely state in passing since 
It has not been suggested before us that the officers of Goiemment shoiiU be 
relegated to such bouses as could at present he found for their occupition 
The case, therefore, is as if Gosemment were proposing to build for officers 
neces'>arily stationed m Bombay houses where no houses existed before, and 
it seems to me certain that that would be a pubhr purpose It would be as 
much a public purpose as the purpose or ob;cct of the officers' appointnipnts 

“ For tliese reasons I am of opinion that the decree under appeal is right, 
and I agree tint the appeal should be dismissed with costs 

“I agree also with what my learned colleague has said in dccivop of the 
nlnted appeal The point as to notice is clearly without sul stance and the 
other point as to (he 6 (np of land was abandoned Xo other point was taben 
before 118 ’’ 

On theso appeals 

De Griajthcr K. C. and Henry A. Mc,Cardie, for the 
appellant in Appeal 139. 

De Gruyther 7C. C and Kemvorthy Brown^ for the 
appellants in Appeal 140. 

Sir H. Eric Rtchards K. C. land G. i?. Bowndes, tot 
the respondents 

For the appellants it was contended that providing: 
IjonsG accommodation for Government officials was 
not a “ public purpose ” for wliicli the respondent was 
entitled to obtain lesumption of the lands sued for. 
The Couits below’ Iiad put a wion^? construction on the 
teims of (he lease and sanad under w’liich the app^l* 
lants lield the lands, and hod not applied to their 
intorpjctation the pioper luJes of law. A purpose 
for the benefit of only a certain class of individuals was 
not a public purpose. The land tlic lespondent was 
desiious of icbunung was not to be used for the pood 
<of, nor ^^onld it bo of any advontape to, tlic pcncral 
public Theio would be no occuji.ition of the building*? 
for tiio pin pose of the public hu‘'inc''S, nor would (hr 
officds of Govcinment, to wliom they were let, u'^i; 
thorn in the discharge of tlich public duties, Tliero 
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would be mere I'C'^uleiitnl *ind domestic occujntion 
for 1 mil'll to be pud to Go\eiiimcnt ind tlicie is 
nothing to picicnt the occuinnts fiom subletting 
It \\ IS onh in i remote uid indiicct minnei tint the 
piopo (.d me of the 1 iml would btncflt the public or be 
of -10% iih to till I iiblit iiMce suth is SLCUiing 

moroefbciint idnunnii ition ind time wis no o\ idence 
tint such benefit oi ul\ intngo would icciue fiom it or 
constitute the piupo-^L i public pniposc Theie wis 
moreoNcr no pioof tint thcie wis in\ need foi the 
proimon of homes foi Goxeimiiciit officnls in Boinbij 
or tint the piesent icconimoditioii wis iiisullicient 
or an uitiblc for the Go\ecnracnt ofTicnK llie 
jnoMSions of the Lind Acquisition Act (I of 1894) weie 
wrouglj ipplicdbvthoCouitsin Iiidii to the ippclhnts 
lease ind sinad in I iheicbj i constiuction was put 
upon thorn which thou toims did not heir namelj 
tint the ineie declii Uion of Goicinmcnt tint the land 
was winted for i public puipose wis sufficient with 
out moie t j entitle them to lesiime the hnd The Act 
was not ipplicible to the intcipietation of tlie docu- 
ments in suit Refeiencc wis mide to the Lind 
Acquisition Act (1 of 1894) section G sub section (3) 
ind Sliast} i Bamchamha \ Ahme^ahail Munici 
pahtu^^ In Appeal 140 it was contended that the notice 
of resumption was not lalid 

The lespondents weie not called upon 

1914 Noiemhei 18th — The judgment of their Lord 
ships was deliveied by 

Lord Du^EDI^ — The same genenl point is laised 
in these two appeals 
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of lesumption in fa\oni of the lessoi if “ the Compiii}, 
tlieu snccessoisoi assigns, shall, foi anj public piupose, 
be at an3 tune demons to lesuine possession of the 
premises gianted ” . . . upon ceitain teims as to 
notice and compensation 

The second appellants aie IioIdei*s of land under 
Goveinment in vntue of a sanad oiigimlly gianted to 
one Geoige King on 6tli Apiil 1839, by the said East 
India Company, wlucli declaies tlie gioiind gI^eIlm 
occupation is to be “at anj' time lesiimable by Go^tln- 
meiit foi public pui poses” upon certain teiins as to 
notice and compensation 

The Goveinment ga%e notice in both cases to lesnme 
foi a public puipose On being challenged as to what 
that public puipose was, tliey explained tint tliej 
wished foi the giound in oidei to eiectd^selling houses, 
which they could offei to Government ofRcinls at 
adequate rents foi then private losidcnco Suitable 
houses foi Goveinment senants aic not easily obtain- 
able in Bombay , but it is not said that obtaining 
qiiaiteis of some Kind is an impossibility The whole 
question, tlieiofoic, n is such a scheme a “public 
piii*pose ” within meaning of the contnets contained 
in the lease and the saiiad ® 

The leaiaied Judge of Fust Instance in the High 
Couit of Judicatnie at Boinbaj and the Appeal Coni t 
of the same Conit have both held that it is The 
learned Judges in the Couits below have, in defeicnco 
to citations made before them, clnboiatolj consuleied 
manj of the decisions winch constiucd tlie words 
“public puipo^'cs, ” as used in the Statute of Eli/aboth 
with lefeience to exemptions from rating In the end, 
howevei, they came to the conclusion that tliosc 
decisions afCoidcd no help as to the piopci constiuction 
to bo put on tlic words of these coiitiacts • and in that 
conclusion their Loidships uiihcsita(uigl> agi-ee 
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The argument of the appellants is leallj lestcd upon 
the ^le^^ tint tlieie cninot be a public pmimse ” in 
t \king I incl if tint 1 md when taken is not in some 
oi oilier made u ulalile to tlic public at laigc Then 
JvonJslji])', do not igixo nith this Men TJicj tliink the 
true Men is well expiesscd b\ Batcbeloi J in the 
first case nhenhesi\s — 

General il lit ti n« an I Uuik rat! er lo I e tt»o led here tl e atoidance 
i« po« itle and I mike no atte i pt to d fine preci«t1> t1 c extent of t1 e plira«o 
p i1 lie p irpiixos in tl e 1 I'l. it i« eno igli f » 8i> tl at 1 1 inj opinion tl e 
pVa e wl at icr el it t la mea i m i t inel i Ic a | urpo«e l! it is nn object 
ir aim in hI Ii il gi ril iitir«t of tl c coi im in t\ os opposed to t1 e 
j art cular It t re*t of niailnl i 1 recib and titilb c neernel 

That being so ill that lemains is to deteimmo 
asUethcr the puiposc hcie is a puipose m wliicli the 
general interest of the communiU is concerned Pi imd 
/rtctc the Go\ornim.nt nc goo<l judges of that They aio 
not ibsolute judges Thc> cannot saj Sic loloaic 
jiihco but at le ist i Couit ^ould not casilj hold them 
to he ^MOJlg But htie so f u fiom holding them to bo 
^^rong tlie whole of the learned Judges who me 
thoroiighlj conscisant with the conditions of Indian 
life, saj that thej aic satisfied that the sclieme is one 
winch ^Ml) ledound to public benefit by helping the 
Go\ eminent to maintain the efficiency of its seivants 
From such a conclusion then Lordshiiis would be slow 
to diffei, and upon its o^n statement it commends 
itself to their judgment 

Then Lordships aio theiefoie of opinion that 
on the geneial point the mcw of the Couits below as 
light 

A special point was taken m the second case as to 
sufficiency of notice It is enough to say that the 
\iew of the Courts below was clcaily right in this 
mattei 
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Their Lordships will ImmWy advise His Slajestj’ to 
dismiss the appeals, but there will be no costs to eitlier 
pai’tj' before tliis Board. 

Solicitois for the appellant in Appeal 139 : Messis. 
T. L. iVilson 4 Co. 

Solicitors for the appellants in Appeal IJO : Messis. 
Lattcys and Hart. 

Solicitor for respondent in both appeals : Solicitor, 
India Office. 

Axypeals dismissed. 

J. T. w. 


PRIVY COUNCIL.* 


JCHAA'Gin DADaBHOY (PfimeaTs j 4 Ad ") i KAIKIimu JTAVA- 
SIIA (Peaietjff) and otuers (Deffndants 3 and 4) 
fOn appenf from (he High Court of Jiithi-ntiire Rt Bonihft^.J 
iri/t— C<»«(rKC/io/j 0 / tetll of Paru-^Dinet to itco song m ei^ual #/io»t4 — 
Gift oier to Bon of elder g0ii if he thould hate one — (jfnittle ise>‘e to 
elder eon — Protision foi adopt etl son on failure if » i/inal gon~^Ailoplionafer 
testator « death and accaiihng to Purm eu^tom Ihiee diiye afei death of father— 
Gift oter to giamJsvn on ntiainimj mafonly— Cider >< n aun mug leetatoi'— 
Succession ict (X of ISOo) eecUonlU 

A Farsi ha\ uig o sons p and J niidc n "di in J*'Eljin Ihe IclJouin;. 
terms — Clause 2 statid "The said tHo ’'nn-* arc jirKpriitiTs fnff aiuf hilf alike 
and in equal (shares) of inj «lioJe estate, outstandings, di 1 ts, title and intercd, 
and both the hurs hung logithcr an. didj to enjo) the blhtice nbich lua^ 
remain after the Sarkar’s Bssc-siueiit In llii-t te'-tninctifnr) "ruing I the 
testator base appointed inj two sons ns (mj))itir5 Chn«e G jrn.l tint 
•' P. the eWur son being rn A confttwJ state of ifUfrr/ the ftnnagcnienC of the 
estate "08 ontnisted to the joimgcrwn .1 1*^ bis mio and pure intcgntj, and 

both tbe bcire art to equally whole t slate "itli 

cquaniniit} «itli in;- eUtr son I*, inencli « waj us itot to injure ins (P/s) ngl.ts 
At prc»ciit in; cldvfsonP has im male i-sue vf Ins lisl; (fh) lias onl; a 


I'rtttnt I.Ord Piimsliii, I «ifil Shiw. bsr John uini .Mr. Atnwr Ah 



VOL. XXXTX.] BOrBAY SERIES. 


297 


T]jcn f rc if iin clil r “on I* pjcts n ni'lc I'oiic liilf of the estate 19 
to !>i* mnil<' n\<r to Inni «iii In-* (ittUMiiiR In^ full arc ” Clime 11, after prolit 
1 tins am alictnln n of til jir'inrli iontimicil 'If luj aon P iloca not get 
a son J K tci p\e n\M\ Ills ► .11 1- P (or adopUd 6on) All the clauses 

of this will jri. api Ii iMt. t i tin Mid iid ipud aon If ft boti be Lorn of the 
1 m« 1\ of P In (^ll till . II Ml timiig (hii) full agi 1 1 tlu ownir of a lialf share of 
the whole of til ]tiiiiio\< il It and iix v< it It t state 1 clongltig to nie all 

the clause-* wnlttn in this «ill an m | tu «l»k to tlit said eon of (Ins hodj) ” 

Tlie IC'tator di(d in Jlrt .\iigns| leiCC Icaaing Ins two aerna nod J entered 
upon the managiinint < f t!i<. c't itehaxiug ol lamed probate of the will in 1867 
P. wa« twice iinmi.sl I ill had nn son lie iIkiI in 1897 leaxTog a wndow 
and c tlier rcprosoiitaiM es hii litira according to the Pan-i Intestate Succession 
Act iSAI < f lPr,j) who 1 rc light a »«it ii> a'cirtoin the iglifs and interests of 
the parties in ll • i-talc and f* r j tniiiiin baling their claim on P ’s nght as 
the owner ol oir half of the i«tati from the date of the Usfalor s death The 
defendai ts wtre J aiillusson D who w a* fix clears old at the death of the 
testator, and who it xxas alkgcd lad he«.n, IIiomrIi not in the testator s life time, 
adopted as thx j-ahl son of p and as the defendants contended, succeeded 
under the x* ill in tlic hilf eh ire of the istatewhuhP had enjoj ed tliough on 
the terms of the will u had n xir xtMcd i«i P 

Held (aflinnm^ tin. decisions of thi Courts below) tliat the proper interpreta- 
tion of the will in th * Milts that bad happened was that the date of distnbu 
tion was the J ath uf tin (otator at xe Inch date one half of the estate vested 
in P The destiiiatniii oxer to a eon xxho should take upon attaining majonty 
would he ii'ing lanjniagf appropnafe to the exents of the death of P during 
the life time of t!ic testator and of Ins haxing left a son — the situation also 
being proxided fc r of liiat sot) not having at that time attuned majontj. But 
xxhen P liiinsilf eurxixcd the tcMalor there were no words in the wall sufficient 
to cut down the right of P tu one lalf the (stato, to a tenanej for life, or a 
le'S penod tliercin according to the apicllanta contention On the contrary 
the word', eiiipl ijed appeared BUifabJc to the cose of the entire estate being on 
the testator a <!' ath dixiikd into two portions, and of each portion then becom- 
ing the ah'!o)inf pr'pirl^ nl one of the tno eoni ot the testator 

The same result was arrived at bj the application of section 11 1 of the Indian 
Succes'ion Act winch th'if Loid-lups njnred with the Courts below was 
applicable 

Appeal 78 of 1913 from a Judgment and deciee (9tli 
Decembci 1910) whicli aflirmcd a Judgment and deciee 
(2nd Aitnl 1910) of the Couit of the Subordinate Judge 
of Thanu, 
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THE INDIAN LAW DEPORTS. [VOL. XXXIX 

The principal questions for cleteimination on tins 
appeal i elated to the construction and effect of a ^\iIl 
dated 8t]i August 1S66 by one Dadabhoy Byiauip 

The facts and the inateiial clauses of the will aie 
snPiciently stated in the judgment of the High Couit 
(Batchelor and Rao, JJ.) now on appeal, which was 
as follows — 

“ One Dadibljoj B3ramji a Tarsi inlialut'int of Tarapiir, died on 21st August 
186G after lining innde a will in the Gnjantln lingungc on 8th Angus* 18GC 
He loft two sons Palloiiji ami Jchnigir]i (defendant Xo 1) Pnlloiiji tlit 
elder son was a person of weak intellect ^nIl iiinlle to look ifttr Iiis iffatf* 
Jelnngirji entered upon the manigenient of flic w-hole eshtc unracdinfcl) nflir 
1»5 fatlieri) death He obtained probate of bis will in 1867 Uh son 
BjraMjji (defendiDt 2) was about 5 years cUl at the time c£ the tahtor'i* 
death 

Pallonji died in 1897 leanng a avidow Cooacrbai (defendant 3) )ii« son in 
Jaw JfaMslm husbanrl of a prwleceased daughter (defciidiut 4 ) find IiH 
daughter 6 son Kaikliusni (plaintdT) Pallonji was twice nmrried but had no 
son lorn to luin Pallonji was lining with bn brother Jeliangirji up to Lh 
death 

' On 7th March 1906 tlicplaiiitilT as the con^titiifid attonii^ of Coourlu 
applied for letters of Admini-lration to Pallonji s (‘•tatc On J2iid Di-cind’er 
1909 Icttciu of admimstnitioii were groiitcil to tlit plaiiitiir 

On Ctli Apnl 1909 the | Iniitift tin j rodent suit j rising (i«/mil«n) f< f 
tile following reliefs (o) lint dcfciuljiit 1 rid to mci iiiit for Ins nianagi 

inent of the estntis of DadaJ boj nml I'alluiiji (1) that tin rif.ht'* iin I inti rr-^ts 
of pluntiff nnd ilefewlanli 3 and 4 in tliccHtntin nfurcsaidli nMuriait.pJ 
declared nnd awarded to ibem and (r) that partition It innilc of tlic j ropcrtiw 
jsfP.tiJ.Uwvw SAW? xlr/wwlaul J amoi^t Uio/wrties entitled then. to in nccordiiici. 
with llictr re^pcctiic wlereit- 

‘ Dcfiiidiiits 1 and 2 coiittndcd (tuUr Ql^a)(a) that under tin will of 
Daclalhoj the inoictj of the properta liequeatliid to Pallonji pav^d on his 
death to dtfendnit 2 a* ihc/xi/af jjif/ni of Palbuiji (i>) timt difiniLant 1 dnj 
not manage the propcrlj as « tru«le«. f»r Pidlinji and (e) that the Miit was 
1 imd 113 limitation 

The Siilonlinate Jiilgc b<1J that ii|" n tin. inic i-on*tnittirn of Didal Im^'a 
will 1,11 fons Pallonji aiidJibaiipirji tofk an aWIiite infcrC't in erjiial abares 
m tbe rc«i hiar} estate , tliat Jtliangirji managid Palbnjisbalf sbare in the 
t‘ti(c nx a tni-tia fi r Palb igi . that Il3nni3i (di fendant 2) di I not take nrg 
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II tfrr»-t tin l r Pi li 1% n « ill iliii tli Miit in tiiiio Riiltliit Pillmijis 

1 1 «» il til lii« .! nil t • 1 1 « I urv — I tiinlifT an I i{ r«ii Initi 1 ntil4, thir 
»Iian-s 1-tiii;r < n null i» tlurl nnltw ninllii n.'^IKXtnth 

Til nliini. Ill 1^ j -M I « ) nlmiunn tl trt a{] tiiitiiu <i i' nmiH 
M n<r ii liki an i^-iiint f lU |r>|Hrt> f Pihih \ uliicli l uiil into 

ilrftn iaiit 1 I* p >sv,-» in i n Pi til I > h tl itli an 1 r«j rt ns t i wliat fiiinl 

nioicnl t IS «t.ll js in m \ il 1 « i-. n w 1% nhl K f« r «|i%tril iilii n ami tlie 

Ii irs 1 f Pall IIJ1 tin iKr i il ft n lints I an I i nj pciI to tins Court 

It iscontml tl < II islnlf ftlio'iikftiidants tint im Ur DkIiMioj’h will Pal 
J iijiililn ttakenual Iiift iM>in<t mtht n> hf> nftliecsfilpgivrji loJimi, Dial 
lit lia lot K an>.httocnj i tin mo met ftliem ict\ liIlliMn-itiirilliurn s >n ittamcil 
tlie ape t f nnj nt\ an I tint « ti tlic Inj penin" of lint cmhI tlicson would bo 
intilleil to nki p-mscsm n of ilie iti i t\ It was ftnllicr contended tint ns 
ni Kin was Is ni t Pall nji nvrauiji (dcftiidint 2) was picn as a j>alal son 
to PalJonji an I ns »(k Ii « as » ntitlnt t«> the « l« k of PjW iiijt s half share in the 
wiint waa an] iii tin sam n iiliti >ns ns Ins inlurilliim son if lie In Inn/ 
LastU It wjis c<Titini<.si tint dvftu Imt I hit n I l■ecn in nnnapeincnt of 
I'allonjt s share as an express tni lee nii 1 that the suit was therefore goiernid 
1^ \rtifle 120 null) tl\ seition 10 of the Lmntation Act W of 1877 At 
an earlr stapi f the arffiini nt we oxpres e I our opinion that the suit was net 
larrrsl la hinitati ii ns I hanpirji was not onl\ an exoeiilor but also a trustee 

III whotii A in lets f the estate was acsitsl in express triM for the I cncAt of 
I'alloiiji HU 1 th It till (.ase fill within the | iiraicw of section 10 of the LImita* 
II II \et 

file lase ciitiri.1) turns on the ion Iniction of Duhhhoyswill Ilie 
iiatenal port! ns f the will lH?armg on the ipicstions nt issue are clauses 2 3 
5 8 an 11 1 

Pie first ijiicstj n to lx. iktinuinal H what intirest does PdlJoiyi take jii 
the projicrt^ l>e»iuealh(.d to liim ’ 

Clause 2 proaides — the nariie of the elder «in is pall inji tlic name of 
thejouii„ r son IS Itliangirji Tlic nail two Bins are propnetnrs half find 
half alike an 1 in i<|iial shares if ni^ whole estate ontstaii lings cIlMs title 
ain't mtiresl \i lor tins clause it is perfecllj clear that Panonji took an 
flliRolufe estate m one irioictj of tJ c testat th fropnit^ Section 82 of the 
Iniliaii Siicces'-ioii Act pron les — \\ here prupertj is hci|iicathc 1 to anj person 
he 18 entitled to the whole mtenst of the testat r thcicin unless it appears 
from tlie will tint only a rcsCnctetl iiitirist wras intendcil for him Tins is 
al«) the rule laid down in the case of Ganemha Uohai Tiigore \ Jaltmlra 
lfti7a« Tajorel*) whore their Lordships of the Pn\} Council ob«ene that 
(» (1872) L P. I A. Sup VoJ 47 at p 65 9 Ben L It 377 ntp 395 
18 W R 359 at p 365 
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‘ If an estate wer6 given to a man aimph intlioiit express Morils of inhen 
tance it would in the -il sence of a conflicting context carrj bj Hindu Law 
(ns luuler llie present btite of hw it do«* In will iii Fiiglinl) an estate of 
uilierituice Applying this pnnciplc to tlie present case tlicrc is lu iuubt 
wliatevcr tliat Pnllonji took an absclute interest in tlic propeit^ gnen to liim bj 
clause 2 of tlic will Is there instiling m the rc<t of the will to control or restrict 
tins absolute interest ? Clause 3 provides — none of inj heirs have power in 
aiij waj to mortgage or sell or give in gift or in chant} etc ci to di pose 
of in nil} otlicr wa} whatsoever the immovea! Ic and moveable estate belonging 
tome the testator which there is or nia} be accorling to (my) books and 
according to the partition etc the Iialf share of the Inam Khoti \\atao 
village of Velgani appertaining to my share Hotli the heirs ore to take care 
of the said estate and look after it and both the heirs living together are duly 
to ciijo} the balance which maj remain after pa}mcnt of the Government 
assessment Clau«c 8 further prov ides — If an} of in} heirs after m} death 
caiT} on an} trade or business of an} nature whatsoever and if a loss or 
deficiency occur therein the risk < n account tlier'of («hall) I e on the heir (so) 
trading The claims or demands of the creditors in regard to the same shall 
not avail at all against my estate The whole of m} estate is given Ir me 
for the mamtenanco of lu} heirs and their descend uits 

These clauses undoubtedly place re«trictions on the powers of enjoyment 
alienation and disposal of the property given to both Palionji ami Jehangrji 
But such restrictions being repugnant to the al volute gift already made under 
clause 2 of the will ore invalid and ui perativo and opposed to law In 
Aaltutoah Dutt v Doorga Churn Chatlerjte^^^ the testatrix iv her wall 
provided mfrr aim as foil wh This property of mine will i ot I c liable for 
the debts of any person None wall be vbk t transfer it None will have the 
rights of gift and sale The Pnvj C un d hvl 1 tbit tl cat restrictions on 
ftlieiiation being inconsistent with the interest given weri, wh fly levond f er 
power and must be rejected as liavang no operation Air Sliali contends tliat 
reading clause 5 with clauses 3 ami 8 it was the intention of the testator not to 
confer an absolute estate ou Pallonji but to give him only a nglit to enjoy the in 
come of one lialf of theestate sal^ect tothe control and management of his } oung 
er brother Jehingirji It is urged that lie must live with his brothernnd enjoy 
the income but has no nglit to separate possession enjoyment and partition of 
his share In support of this contention Mr Shah relies on the words in 
clause 6 — ‘ Doth the hens are to take care of the said estate and look after it and 
both the heirs living ti^ether are duly to enjoy the balance which may remain 
after payonent of the Sarkar a assessment * and in clause 8— The whole of 
my estate is given by me the testator for the maintenance of my liars and 
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thtir de<«nt!intV , m clauses 6 * Tliorcfore he (Jchanpirjs) i< tocarrj on ficcortl 
ing to ni} tcstameiitin (wnting) the nhole inanageincnt lij his true and 
pure I^tcg^t^, an IKth the heirs arc eqinllj toenjo} lull ami half nhhe the 
aaliolc estate avith imanimitN aaith 1113 ellcr eon Pallonji in such n way as not 
to injure his (Pallonji s) nglits It a] |H^ars to ino tliat these (hrectioiia nl out 
tlie mode of injij-niciit of the iropcrta pven to Pallonji and Jcliangirji are 
incoii‘i‘tiiil with tlie a! ■‘olute gift to loth niul thcnforc aoid imler section 
IJj nf the Indian S icce-'uin Act toeaKo //a/<&urto;i a Tht A({num$tratiir 
General of HrwynKtJ Lata 7?aByci'‘aM Lai \ Dal AVwrC*) and Rai 
htJon Dattv Dehen Iranalh Strear^^l 

" It w as next argued for the defendants 1 and 2 that whateaer interest 
Pallonji took iindir the will it was lialk to be d<.fcated when a son 
aras bom to him and attaincil the age of inajont} or failing the natural 
l-otn sun when a son wjs given t him In cither of these con 

ttnpeiicies itwas urged a ni letv f the i«tate would pa* either to the 
natural b< m son ortotlm/mMI i-m tlohaiHC was platcil on the follow 
ing 1 a sages in the will — Tlierefort if inv cl hr m n gets male issue half of 
the estate is to I>c ma I uv i.r to him on I is nllasiiin. full age (ilau»c 5) If 
a !< Ill l>e 1 om of the I'O'lv 'f Piltnnji lu (shall) on Ins alt lining Ins full age 
l« the nimcr nf a half shar in ibe wb I <f the iitnnoveai le and inovealle 
estate Klongiiig t in Mv hiir(anl) lukil ( 1 cxKiitor) Ichangirji or his 
heirs Khali rai n I jiiti n t (.iv Inin the share If Ihej raise any 

■ Ijcction th r sp ||.|I lilt) arisnih tinrcfroin is on their heads Vll the 
chiws wntten 111 ti is will ire afphcalle to (In. sail siii of (Ins) bod) 
(clause 11) TIiitc nil i L no doiil t tint the elTict of thfsc passages is to make 
II e abKoliitc gift to Pall nji dcfoisd k in the event of his having a son and 
that Kon attaining niaj nt) But as tint event did not occur the absolute 
gift I ecaine indefeasible Tint being lie case Pallonji a lalf sliaie of the 
estate w» ii! 1 pass on his death to his heirs nnd next of km 
But it IS urgel that Bvraniji was given as apalal eon to Pillonji on the 
third la) after Ins death an I that aii aiieh he is entitle 1 un ler ehusc 11 of the 
will to till Kame rightK as the natural I oni non It is contended that the jialal 
stands on II Kaniefi ting as the natural lorn son and that tlie executorv 
devise in favour if B)rainji tc k eiTeet on Pallonji a deatli In support of Ins 
e nfention Mr Shah relies >n the following passage — If in) son PdlJouji does 
n t get a won nij eon fchiiigirji is to give Ins son aa Pallonji s jiofaf All the 
elausos of the will are applical le to the sail jxikif son In this passage there 
IS no doubt a direction to Jehangirji to make Ins son a j>alal son to PaDonji 
But there iH no expre s pft Pitliei to Bjraniji «r to the palal eon in this 

Pl (1R91) 21 Cal 4«8 t») (1897)24 Cal 40fl 

‘5' (1887) lOCal 409 Ii R I9I A 37 
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passage or Jii flti^ otiici put of the wi» \ gift is sought to be spilt out of the 
iionls ‘All tilt cljiiMHof the will arc nppltcahle to the Raidp^/ai son ’ Tliese 
words are 111 tho first plate too sigiit to he MiscepliHo of tlio interpretatnn 
put upon them fho sitne noids arc Used in rcspeit of tht mturil born sin 
It IS difliciilt to sa\ w ith piccisioii w hit the test itor really meant b) those \i onb 
Blit nn eTplaintion is offered bj Mr Tiii|»orcwali foi tlie respondents who Ins 
argued tlic case with great ciit niid ability, that these words lefei to therestnt 
tne clauses 3 and 3 It appears from tlic will rend ns a whole that the 
doiiiiiiaut idea in the testator ti mind was that his estate should go down to Ins 
descend ints unimpaired nnd iiiidiniinished and free from nil claims on the 
part of his relatives or strangers to the fuiulj For this purpose he places 
e\cr> possible restriction on the jiower of alienation nnd enjojuient of the 
properta nnd these reslnclions applj not onl} to liis eons and heirs but also to 
Pallonji’H wife ihiighter oranj other person chiming lliroiigh Pallonp It is 
therefore reasonable to suppose that ho intendid that PilIonji’» son whether 
untural bom oi ;xifa/ should lie placed under tlic same restrictions Bit 
wliateior be the precise meaning of these words it is difUciilt to infer from 
tliem that an} gift was madi to the s m It mi} he that the testator 
intended tn make a gift to the jMilai sm but In lias nut nitl so 'The 
(pte'tion IS AS LordWendcadile ol sorses in Bill loch \ Doiciie^^^i not svhat 
the testator meant but wbal is the meaning of the wnrls used This is the 
estahhshed rule of eonsfruction There are iiu wonls tile found in the 
will to indicate a gift to the j)atat &hi ntnmji s iiune is n t e\ on mentioned 
I nm theicfoic of ( pimoii tint tlien IS no Icgiies gueiitn B}Tfimji cither ss n 
peuniia denfiiiata oi is i /xi/a/ s u 

Esen assiinmig tint tliere « is ah cci ntim 1 1 luesi t Ovi imji as n pulal 
•oil the bequest w oitld I e tin I uii In • iti n 111 of tlic Indian Succession Act 
Tlie I ecjucst to the palal, son !• t«» take ifliil n tin hnpj emu-, nt an iinceitaiii 
eieiit iianiel} il no son was bom to PUlouji No tmii is menti mci m ihewill 
for the occurrence of tills e'cnt Tlie l*cqiiest would flierctiie bo loid unless 
such event liappcncil licfon the penoil of tlio pajaneiit nr distnbiition of the 
fund bequeathed Sto Jong ns PalJoiiji was ahie there was a possibihtj of liis 
InMng male issue and niitil bis death without male issue tliere was no chance of 
BjTamji becoming n palah aon It foUow^ tlmeforo that the e\ cut on the hap 
pening of whicli the Jegac} loBjrAinji was to tike effect did not occur befort the 
testator’s deith wlucli would ordinanl} le the period of pajineiit or 
distribution of the fund bequcatheil But Mi Shah rcIiiR on rihcanh ' 
Edicanh^l and 0 Mahoney \ Buuletl^^l anl uontends that the period of 
distiibutioii ui the present case svould 1 e cither the tune when the iintiiral born 
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*- K « f Tall iiji < f r llio •! nil « f wlitii Ihniiiiji miI' iiiuk 

- ni li il II f* I' I" il'rvttl tint aw the i-(.ioii(l ruk 

hilit wii III nlitiii^ It i\iciUi>r% le]iiistH Mith is 
«<- an. oni-i I ni _ II ili piv^ 1 1 «. fx ml iftir«irls nf)inii<.i1 1) tlic IIiii'i. 
if LonN m O Va/ 'i/ ^ ihi t tinl < ti nlitcli (lic^ifc omfis to take 

i.(Tfi.l iui\ lini~ii It iii\ tun iitlurl f n r ift r tin Ustators ikitli This 

mil. IS II >t 1 1 ] tisl I V til III li m Ia.O'l>tiin in si ti n 111 it tin Siiccissnn 

\i.t T.\s'riliii^ t nhnii l! i utm^«in.\ imist nttiir 1cf<ri tlic pcnoil of 

ili'tnl iiti 1 ) tsliili I. iitiiil tint ii lli< |rt.s<.iit case the jicrioil of 

(Ii'lnkiiti >>1 ^Ii iilil Ik. tiViii to Ik tin time • f I’lll lijix ilcitli Iic najit that 
tlioivk Umiiiji MIS in f II t «s /MxtaL < ii the Ini cin nltir Palloiijis 

ikilli Ills nglil' nl itc IwLk t itlmhli « f I'lII nji " I itli No iiithontj iscitcd 
III s 1 ] l> rt 1 r tl I' I r ixsiti II ni I u n cm U ft mil I am of o] tniou that 

HI tilts c I'c tl i^risl f li tril itti n »lionl I Ik. liken to le the dcitli of tlie 

t -stat r *s.s \ ifiitni \nlk Sirmr \ Aa «hcrc their 

Imlhiis of ill I'rn V k iikiI I -ent — To Kirch an I aitt tliL Imps 

1 r CIS'"' i n \\ ills M III h 1 iiiiiIk r ir I n^li h I >w Inj ots in « nkr ti) iimlerbtniiil 
mil iiiti.r)irit Mill f leijk >•( ikiii^ n lilT rent tongue triincd m 

ilifTin. 1 1 I al It' f tl iijit tn I I r u,.lil n) ■■mli.r tlilfcrcnt comljtioiis of life 
Msijisii1in i i1 ur I III iIk Sill rliiiUC uni 1 lulu such u jiutiu if 

{•iniiiltisl M all u on,. Iitigui ■ mil It ilk nml cmlkss arguments 

11 1 It Inn 1 1^1 1 t ir I n well 1 1 ' il i „l I it I itlu in certain ciets to 

iiltl ill 1 I ti ' r \ U j nil til ciiuni \t i«j late in ngiril to 

contnuent r e\ < n u I j n ts the b i ec' luii ket |H(,5 lius hi 1 ilowii a 
liifliiilfi t rule Mliitli mil tJi lulled Mlicieeir it is applical Ic uitlioiit 
spetuhtnig i II tl c mteiiti n of ^Tie to«t it r 

1 th rtfore lio! 1 that eUii a'Smiimg tint there MIS n gift to Bjinmji ns a 
jialal sui It Mould I e soi I tin I r 'cctiui 1 1 1 i f the In hin Sucre siun Act 
Tills Umg til ei'c I uii of I pint 11 tint on tho pioiiei eoiislnictioii oh the 

Mill of Dald lioj IJjraiiiji Ins i. u I’allouji took an il solute mtcicst in the 
nioiet) f the rcRi hnij e'l ite m 1 lint on hii deitli it jwssc I to his Icgil heirs 
uii Icr tin I’ai'i *suctissi ii \et 

I «n(1 1 theul R c iitiiiii flic ekiixe of the S(cl inliuate Jmlgc anil ilnumss 
the apjK'al «iih u t‘ 

On this appeal, 

DcGi ui/lhtr K (J tlioeippellauts 

contenikd that atcouliiig to the tine inteipietatiou of 


t'l (I85J)15Deai 357 « (1874) L 15 7 11 L 388 

<31 (180G)->3Cal 5G3atl' 67i LI -'31 A 18 at i JG 
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the will Pallonjidid not tahe an absolute inteiest undei 
its inoMhions, bnt only an inteiest that was defeasible, 
and that in the e\eiits which had happened the inteiest 
taken linn passed on his death to the second appel- 
lant who had been adopted as Pallon]i’sj;«?fl/ 

The Couits in India weiewiong m holding that Byninji 
did not acquiie any inteiest iindci the will Tlie inten 
tion of the tcstatoi was the icry usual and natnial one 
that the pioiieity should be kept in his family, and 
that object he cndeavonied to seciiie b> leaving it to a 
nituiat son of PallonjTs if tlieie should be one, and if 
thcie was not one h\ making a gift to a son to be 
adopted to Pallonp who would take the place of a 
natuialson If the plopclty•\^Dnt to the lespondents 
that would be, it was submitted, contiaiy to the 
intention of the tcstatoi, and not in fact undei 
tlie will but accoiding to the Paisi Succession Act 
(XXI of 1805) applicable to intestate estates As to 
tlie constiuction of wills of Indians, lefeience wu 
made to Hitnoomcmjyeisaml PmuJay v Mussumaf 
Bahooec Mumaj Koonweiee^'* Chitmlal Panati- 
-ihankai v Bat Samiath^^ ^v'and Naiaswihct ^ 
Pa) thasat [Lord Dunedin — Youi difficultj 

IS th it theie is no clcai gift in the Avill to 
the palah sou] Bj clause II if Pillonji does not 
get a son, his biothei Jeliangiiji is to give Ins sou 
as a palak (adopted son) ’ As Pallonji left no natuial 
son, Bjiamji was giaen as xtiHx(aL son, and he took, it 
was submitted, just as the natural son would have 
taken The Com ts in India lelied upon section 111 of the 
Succession Act (X of 1865) That section was taken 
fiom one of the rules laid down in Edwards a 
Edtvai a mle which was not appio\ ed of in O'Mah- 

W (1856) 6 Moo I A 393 at p W (1913) 37 Mad 199atp 221 
411 L R 41 I A 51 it pp 70 71 

n (1314) 38 Dom 399 (1852) 15 Bea\ 357 at p 361 
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ojiry y. DhkJcH^K and on the .nltho^lt^ of the last- 

n lined ca«:o It was contended that the ffift o\ei was to Jliusuii 
take place on the deith of Palloiiji ‘at anj time,” 
whether bofouMii after the dt ilh of the Icst.itoi and Iwimii'Rl 
the recent i iso of f'hninhtl Pan (th'>fiaii/rni v Bai 
.Sam/ a//d** \\.i*» ri fi 1 1 *. il In as adopting tint constinc- 
tion. [Lord Dinldin — Ho\\ do jou get iid of 
yoremha Xafli Bn car \ JCanialha’am Da6i^'‘, 
which IS against \on’] In tho piescnt case 
to decide in accordance with that decision ^\ollld be 
contran to the testatoi s intention whicli must bo 
coiisideied ind see Tannin on Wills, Gth Ed 452, 
and 2209 p.irigiaph 7 It was also contended that tho 
suit so far as tho iiwcablc piopcity was concctnctl was 
biircdbj Aiticle 120 of Scliednle II of tho Limitation 
Act (XV of lb77), :[i\(X Mahomed Piasaf All \ Basin 
Bantd*"^ was lefeirod to 

So li Finlai/ A' C amt G H Lonndcb, foi the 
respondents calletl on as to whethci nndei the wnll 
thoie was a gift ovoi to the second appellant, the iiafa/f 
son of Palloiiji, contended that thcie was not, and e^en 
if theie weie, such a gift ovci would bo \oid undei 
section 111 of the Succession Act That section applied 
toallpiopeity w’hcthei immoveable oi moveable, and 
to all contingent bequests whethci substituted oi not, 
see Noicndra Nath Si? car v Kamalbasint pel 

Loid Macnaghten Refeiencc was made to Sieemutti/ 

Sooi jeemonee Dossce v Denohundoo Mulhcl ; and 
Maj lie’s Hindu Law, 7th Ed , 557, paiagraph 420 What 
was in the mind of the testatoi, as to an .idoiited son, 
w’as an adoption in the life time of Pallonji if he had 

U) (1874) L R 7 II L 388 W (1893) 21 Oil 157 L R JO 

P) (1914) 38 Bom 399 I A 155 

0/ (1896) 23 Cal 5G3 I I J3 W (1896) J3 Cil 5C3 nt p 572 
I A 18 L R 23 r A 18 at p 27 

(e}(1862)9 AIoo I A 123 at p 135 
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no son , such an adoijtion was alleged but not pioved 
JFHVNom that was the whole of the appellants’ case as to 
Dvi>adho\ adoption in then wiitten statement In the e\ents 
K uKULhiiu that had happened Pallonji’s shoie in the estate of the 
testatoi passed on Pallonji’s death to the lespondentsas 
his liens 

De GnnjOiet K C icplicd 

19]-i JVoiemher 26fh — The judgment of tlieii Loid- 
ships was deliveied by 

Loud Shaw — Tins is an appeal fiom a deeiec of t)ic 
High Couit of Jiidicatuic at Bombay, dated the 9th 
Decembei 1910 The High Coint afiiiined a deciee of 
the Suboidiuate Tudge of Than.i, dated the 2nd 
Apiil 1910 

The case lias lofeicace to tlie toiisti action ot a will 
executed by one Dadablio^ Byiainji on 8th August 
18GG tins mil the testatoi nairated that of his 

tliiec sons then living be hasgnen one in adoption to 
a paternal uncle His otJiei two sons weie named 
Pallonji and Jehaiignji The mateiial poitions of the 
will disposing of the ‘estate’ aie these — 

llic >jiil Htfiw art Hopntlor* lull iiid lulf iJikt luiI iii cijuil 
(•jb-ircs) of no "liolc fJtntt oiiS-tandin^ dibt^ title ui d iiiteic t 
llotli tlie litiix ire to take cire of tlic sW estate and look ^ftl^ it in I b tl 
the licirs liMiig togcthei nrc dulj to enjoy the I nlaiico whicli mij remain 
after injmtnt of tlic Sark-ira a«*«r>iiMcut In tliw inj testaineiitan 

ivnlmo X tiiL to tntor 1 ntc appouitcd iny two attis us (mj) heirs 

The Will then states that Pallonji, the eldei, a man 
then of about thiity-nme j-eaisof ago, was in a confused 
• state of mind, anti that the otliei son Jehaugnji ^as 
accoidingly eutiusted with the management of the 
“ estate ” 

by hi9 true and pure inte jity, and botli the heirs arc to erjuallj enjoy half an I 
half alike the whole estate* with nnaninuly with my cider son Pallonji m 
such 1 way as not to iiijint. his (Pallotiji’e) nghts 
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Upto tliiti point in tlic will tlioto cnn l»e no ilonI>t 
wli;il«ocvor that tlio jnopoily of tlic estate w.is c/Teot- 
nally and equally divided between these two sons. 
There then follow, however, the clauses which aie said 
to create dinicnlty They are the^e — 

“ .\t present iii\ {!>! r mui iiinic of tiii Lixl} (IIi) Ii'-* 

oiiU a iliiislitcr Tlicrcfon if iii\ (M<r nm PilKniji {'(!•■ a tinli is<iu« Inlf nf 
ttip * e'tdtir ' 14 tn ma'li.* o\ rr lo Inm nii Iih Attaitiing (l>i') full ago " 

And it may ho proper that the 11th danse of the will 
should be quoted in full. It ivads thus : — 

"I tlio tf>.fitor lii\< 111 the nH-oml clni'i* of lliM wilMj'pomttil III) Iwo 
mn* Pallonji «inl Miaiigirji as iii\ Uon* Tin wife of PiUonji llie eKler of 
tlifin. 111' now pom to lur f-itJiwV l»oiis<‘ On Iwr ntiini if kIip I') lintigiitmp 
lur litislran'l or !•) on) (< tlicr "i)) cause 1 1 tnortpagoil xoM gi\iiiiii pft. 
cli&nt), ‘tc or Uisi>o'<vl of wlntsiH Mr tn aii\ w»> to ni) one aii) linmote 
nlile aii't inoscvUli «.i« aj'jwTt vmiup t> tlio Itvlf Klmv. ilwring lUe 

liMiiiie of iM\ roil PilloiijT iir ^ftir ius <i ilh wintli Ooil forlucl, iji) son 
Pillittji or Ins wife or ihiutii.r oi ant (..Unr) i»on«on (rJi-tll) b« stnfetl in tlie 
tliinl thus. Ilf tins willliivi no ntt |wiwi r ami ngl't "o to du If 
MM Pallotiji (Iks III I ,.tt a Bioi 111 % win Ichmgtrji is !«» gi'C nwa% Ins son ns 
Pilloiiji s (‘ r Ills 1(1 jt.il son) All ilie thiisCH of tins Will arc npjiliealile 
t > tlu sai‘l ailopli <1 {s 111 ) If 1 SOM be lH>ni of the Inwl) of Pnllunji lie (sliill) 
II Ins ittiimnp (Ins) full opt be tin. ownei of lnlf Klitie m tlic 'ilmlo of flic 
iiniiio%r i1 Ic and tiio\4.%l I< esi il< ' l•eloll^l)p to me V) licir (and) \aktl (nr 
LTeviitor) Jolniigirji, oi Ins Ijein. kIiiH rtise no objection to pi\c bun tin, slnri. 
If lliej raise an% objc-cti m tlie rcspoi>s|b|]it% msinp tbcrcfioin is on tliiii 
lietds .Ml Jli<* chiis(s. wiiUcn in tins will in niijdictble tn t!io kikI sou of 
(liisbodO 

Tlic niateiKil facts of the t»tse aie that the testator 
having exctutetl tins will on Sth August ISGfJ died 
within a foitniglit theieaftci, rt^., on 2lst August ISGG 
lie was siuvived by his two hons. Pallonji, the elder, 
was of weak intellect as the will indictdes Jeliangiijl 
enteiod upon the management of the whole estate, 
liaving obtained piohatc of the will ni 1867. This state 
ol mattcis lasted foi thiity ycais till 1897, when 
Pallonji died. Pallonji was twice man ied but had no 
son. He left a widow and othei lepiesentativcs who 
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lespondents in this appeal and aie his lieiis accord- 

D^'o^Bnoy Pal si Intestate Succession Act The nature 

^ of the suit bj these heirs is foi an account, foi an 

ivAiKiiisRtr asceitaininenfc of the lights and interests of the parties 
ICanasiia ^ 

m the estate and foi partition, and the claim is 

grounded on the light of Pallonji as, it is contended, 
the ownei of one-half of the estate from the date of the 
testator Dadabhoy’s death 

One othei fact may now be mentioned, , that it is 
alleged, that on 3id Decembex 1886 Pallonji adopted, 
as liisjjfl?cf^, Byiamji hia nephew, and son of Jehangirji 
Jehangiiji and his son Byrnmji losist the suit, main- 
taining that Byramji as palalc, oi adopted son of 
Pallonji, succeeds m teims of the settlement to the half 
of the estate which Pallonji so long enjojed It is 
of course, also inaintnined that undei the teims of the 
settlement Pallonji novel uas ownei of the one-half of 
the estate, oi, as it would be expiessed in English 
lihraseologj , the teims of the ■vmII weie such as to 
pl6^ent ^ostmg in Pallonji 

The learned Judges of the Com t below hai c not only 
dealt with this question but with ceitam others, in- 
cluding the special situation of Bjiamji as pctlcik of 
lua uncle The points among otheis discussed were 
(1) whetliei siicli a pala/ could evei take undei the 
will, looking to tlie fact tint it lemained unceitam 
until Pallonjfs death tint the coudAnm tA ti pnluh 
taking could e\ ei be puiified, i is , that Pallonji should 
die Without a son, .and (2) the peculiai point as to the 
office of a palak to a P.aisi becoming effectual only 
thiee dajs after the adoptne fithei’s death (5) A 
fuithei question was keenlj argued, 1 , whethei the 
will contained in itself sufficient woids of grant or gih 
to the pai/a/c 

In the Mcw taken of this case bj then LoiclshiP‘’ 
these questions, howeiei inteiesting are not necessar.\ 
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for the decision about to bo pronounced. Foi tlieii 
Lordships aio cleailj of opinion that iindci the teims Jhianoir 
of Dadabhoj Bji-ainji’s \mU one-liilf of the estate D-'pahhoi 
con\ejcd vested m Palloiiji a moj/r testatous The hAiKiiusne 
re^sult of the aifruiiient piescnted would be that if 
Pallonji had had a sou vvlio leached tv\ent}-onc during 
his father Palloiijis life, then iii that event that son 
would have taken so as to cut out Pallonji fiom all 
rights undei this will The light of P.illonji would 
.iccgialniglv be lestiicted to that of enjoj inent, not even 
foi lift, Imt until the majoiitv of his own sou Then 
Loialship'i cannot agiec with such a constiiiction 

The destination ovoi to a son, who should take upon 
.ittaining tvventj-ono yoal'^ of age, would appeal to 
llieii I.«oidships to bo language appiopiiatc to the events 
of the death of Pallonji duting the lifetime of the 
tostatoi and of his hav mg left a son — the situation also 
being piovided Coi of that sou being at that pci lod of 
time undei tvventj-onc 

But when the fathci Pallonji himself survived tlio 
teslatoi, It docs not aj^ieai to then Loidsliips that theie 
aie anj woids in the will suflicient to cut down the 
light of Pallonji to one half of the estate to a tenancy 
foi life theiein, oi foi a less peiiod, accoiding to the 
aigument On the contiaiy, the woids emjilojcd seem 
to ht the esse of the entiic estate being on the testatoi’s 
death divided into two poitions, and of each poition 
becoming then the absofnte piopeifj of one of the 
two sons 

While these aie tlie geneial pimciples which would 
be applicable in the constiuction of such a will, in then 
Lordships’ opinion the same lesult IS preciselj leached 
by the application of section 111 of the Indian Succes- 
sion Act Then Lordships agiee with the view that 
has been taken as to the applxcabilitj of that section m 
II 1310—7 
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the Couits below No fiiithei question, this being so, 
need be dealt with 

Then Loidships will liumbly advise His Majesty tbit 
the appeal should be dismissed, and that the appellants 
will pay the costs 

Solicitois foi the appellants Messis T L Wihon 
^ Co 

Solicitois foi the fiist and second respondents 
Messis Hanhen Foul, Ford ^ Clie<ifer 

Aiypeal dismissed 
J T w 


CRIMINAL REFERENCE 


Bt/ore ^fr Justice Ileaion at Mi JuUiceSlah 
EMPEROR t \ARA\AN GA\PA\A HA\MK® 

Cri nual Pioiiihire Coth {Aft I of t89S) lection 19 :> ( 1 ) (ey^Sa letioii to 
pinuctte — Vai hldars Court — L guiiffi to Rtcordof R glU — MamUtdars 
CotrttsReie f Coirt — La I Retet e C te {Boilaj Act J of ISIO) 
C) npter XII 

A Mamhtdar holding an enquiry relating to Record of Rights under 
Chapter XII of tl e Land Reiemie Code (Bond ij \ct 1 of 187D) is a Revenue 
Court v\dl in the meaning of section 195 (1) (c) of tl e Cnmiml Piocedi re Co le 
(Act V of 1898) 

This was a leferencc made by V. M Ferieis, Sessions 
Judge of Kanaia 

The facts weie as follows The accused claiming 
iiiidei a document puipoiting to he the will of one 
Bidie Tamanna, applied (o the Mimlatdai pinjing tbit 


Cnuuii l ItcfiKPce ^o 47 of 1**14 



VOL XXXIX ] BOilBAY SERIES 


311 


certain cntiio^' Miouhl he m.ulc in the Recoid of Rights, 

pioMiled in (he amU \\hicli lie inodnccd hefoic the Emifuor 
J lamhitdai Tlie Mainlattlai made the iiinuiiy iindoi > 

^ ^ iNARAYAN 

Chaptti Xlloftht Boiiibaj L md Re^ emie Code (Bombay Ganpaya 

Act V of IST'J) A inie to the conclusion that the will >^as 
a ‘'U‘«picious ilocuimnt, and declined to make any 
mutations in the Recoid of Rights 

The SuIkDix isional Jlagistrato then took up the case 
undci ‘Jectioii 100, clause (c) of the Ciiminal Piocedure 
Code, and h.iMng come to the conclusion that the will 
was foiged, committed the accused to take Instiiul 
befoi*e the Coui t of fcessiou 

The Sessions .Intlgo being of opinion that the commit- 
ment was illegal, lefcued the case to the High Couit foi 
qiiaslnng the oidei of commitment, on tlie following 
giounds — 

It i« { ru>td-<l I > K dull 10t> Cniiiinal rioccilnrcCode, Uiat No Court eIioII 
I lUc t< t Iteiipc ikhtnl t I in Kcitioii 463 wlitn such oflenco Ins 

Uiii t Mimittc<t ly I lift) t any |>rccccdiiig in any Court .except with 
tho prcMuiii eaiiitiun < r on tlic ium|>hint of t.uoli Court 

Now It lA not di'putej by the Ieanie<l Public Prosecutor that the offence 
which he alleges comcH Aiithm fine derinition and tliat tho Court luwhicliit 
wai committed was tlie Court o£ the Assistant Collector It la prcBiimed tliat 
tlie inquiry whu.li that officer was comliicting was of ouch a nature that hi» 

I (lite IS to be detined a Ci'il Court m accordance with section 196 of the 
Bombay Land Ke\enuo Code 

Tile Court tl crefuri ivliove rsiicli ii or coiiiphiut la required is tlio Court of 
the Af 1 taut Collector 

Now tlicre is iiotliiiig on llic recoid winch purports to be a sanction or 
complaint by tint officer The Sub Dnisional Magistrate lias taken up fie 
ca^e on I is knowledge or sii«piann Tlie poii t winch requires decision is 
<ne of a \ery tcci meal kind luf in point of law, the defence appears to I e 
rit,ht III contending that this Court cmnot take cogmasnee of this case 

The Bub Dicisional Magistrate was certainly not acting upon the complaint 
if tlie Assist silt Cohi itor s Court lie cxpici-sly states that be was not acting 
iipou complaint 
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Nor does it appear tliat lie liad tlic sviction of that Court before be tool; 
cognizance of the case Tlie serj piper on nliicli tlie Public Prosecutor 
relics IS in Itself tlio net of a Migi>trate 8 Court niid such a Court coulJ not 
in siicli a CISC as this piss sucli an order lutlioiit inteccdeiit sanction 

It does not appear tint 1 ccitise a Alagistnte Inj pens also to 1 c i rciei uc 
odiccr, lie IS dispensed from the rcstnctions of section 195 or tint be can in 
bis Jligisterial capacitj tike cognizance mtlioiit sanction or complaint of an 
olfcnce committed in the Ilevcnue Court in which also he happens to preside 

Tlie obstacle thus thrown m the wij of tins Court being of a purelj formal 
kind searcli was made in section 637 for an outlet Tliat section applies 
liowcvcT exclusively to proceedings in confirmation teMsion or appeal 
Tnal bj Court of Session is ncitber confirmation rension nor appeal 

The contention fbat tlicrc is in this ci*« neither the complaint nor the 
sanction of the Assistant Collector s Court and that therefore the order made 
in the Sub Divisionil Magistnte’b Court on 2C 2 1014 and the subsequent 
proceedings arc without junsdiction appears to 1 e in aecordincc with the 
letter of the hw 

If the Court of the Assistant Collector and the Court of the Sub Di«sioiial 
Magistrate are regarded as one and the same tlie ci«e bhould hue leenseiit 
elsewhere for tml in accordance mtli section 476 

Hut if there be two distinct Courts then the Court of the Sub Diusionil 
^Iigistrite has no jurisdiction until the Court of Assistant Colletlor has made 
or sanctioned a complaint 

The lefeience was Iteaitl 

T It Desaiy foi tlie accused — TJio Sub-Divisional 
Magistiate who committed the case Imd no authoiity to 
take cogni7ance in absence of a sanction the Mamlat- 
dai The Mamlatdai wlio lield the inquiiy nndei 
Ohaptei XII of the Land Revenue Code (Bombay Act V 
of 1879) was a “ Conit ” within the meaning of that term 
as used in section 195 of the Cuminal Proced me Code 
Tlie tern “ Court ” has been given a -u idc intei’pi etation 
See Queen-Empi ess v Shetti^^ , Itayhoohuns 

Sahoy v. Kokil Smgh^ t\nd In rc Piinaynchami 
Maueklal^^^. 

m (1900) 24 Mad 121 (1890) 17 Cal 872 

O) (1914) 38 Doin 642 
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.S .S’ Pa// , C;o\cimiicnt Plculei, loi the Ciown — iii4 
The Miinl iHlii i)iocce(lcil nnilei section 1*^0 oJ the L\n(l Lvjti on 

Re\ciineCoiU He is not a CimI Conit noi wns lie ,, ' 

, , , Nakayan 

.1 Rc\imu Cmiit 1 hi tisecime to the notice of tlie GisrAYA 

Snl>-DiMsinn il Mif»istiiti SIi Mlv^vcll as Assistmt 
Collector anil hi w is entitled to complain to his Couit 
as a Fust Class Migistmtc 

Hfvton, .T — The Sessions Jugde of Kanaia Ins 
lefeiied to ns a case, ^^hlch has been committed to him, 
on the gi-onnd that the comniifment was illcgtal and 
ought to be qu islicd 

YTliat liad happened is this aftoi the death of a 
cci tarn pci son anotlici poison put foi waul a will which, 
he said, had been made b> the deceased, and in Mituo 
of this ■'a ill he claimed a change in the cntiics m the 
Record of Rights This claim became a disputed claim 
winch, under uiles made 1a the Go\tinmcnt, had to bo 
onquiicd into b\ the Mamlatdai The Maralatdai made 
his enquiij he saw the tmU pioduccd bcfoio him He 
came to the conclusion that thcio was gi.aae suspicion 
attaching to the will and he declined to lecogni^e it as a 
basis foi anj change m the Rccoid of Rights Eaeiit- 
ually the case was talcen up b> a Sub-Divisional Magis 
tratc, undci clause (c) of section 190 of the Ciiminal 
Pioceduie Code, and was inqiiiied into bj him as a 
Slagistiate and finally was committed to the Couit of 
Session As I mention his piocecdings, I would like 
tosij this that tliej ha\e been conducted in the most 
painstaking and thoiougli wa^ and the mistake which 
has occuiied IS one which, at anj’ latc, c<ists no leflec- 
tion whatevei on the mannei in which ho conducts 
magisteiial woik The mistake is this if tlio Mam- 
latdiU in making his enqnii j was a “ Comt ” within the 
meaning of that woid as used in clause (c) of section 195, 
then a sanction or complaint was leqniied as provided 
by section 195, liefoie tins case could pioceed Wehaae 
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Nor doM it flppeir that he Ind the sinction of that Court before he looli 
cognizance o£ the case Tlie ver) ptper on winch the Public Pro'ceutor 
relies js in itself the act of a Magistrate g Court , niid such a Court coul 1 not 
III Biicli n case as this piss such an order Mithuiit antecedent sanction 

It docs not appear that heeaiise a Magistrate happens al o to le a revenue 
ollicer lie IS dispcnscil from the restrictions of section 195 or tint lie can m 
his Magistenal capacity lake cognizance wathoiit sanction or complaint of an 
olTcnce coinimlted in the Revenue Court in vv Inch also he happens to preside 

The obstacle thus thrown iii the waj of this Court being of a purelj* formal 
kind search was made in section 537 for an outlet That section applies 
however exclusively to proceedings m confirmation revision or appeal 
Tnal bj Court of Session is neither confirmation revasion nor appeal 

The contention that there is m this case neither the complaint nor the 
sanction of the Assistant Collector a Court and that therefore tlie order made 
ID the Sub Divisional Magistrate's Coiut on 2C S 1914 and the subseiiuent 
proceedings are without junsdiction appears to be in accordtnoe with tie 
letter of the law 

If the Court of the Assistant Collector and tlic Court of the Sub Dnasioruil 
Magistrate are regarded as one and the eonie the case shoulil have been sent 
elscwliorJ for trial in accordance with section 47G 

But if there be two distinet Coiwts then the Court of the Sub Dm mnal 
Magistrate has no jiuisdiction until the Court of Assiitant Collector I as nude 
or sanctioned a complaint 

The lefeicncc was Jicaul 

T 2? Desai, foi tlie accused — The Sub-Divisional 
Magistiate who committed the case had no antlioiity to 
take cognizance in absence of a sanction hy the Jramlat- 
dai Tlie Hamlatdai ^lio Jicld the inquuy undei 
Chaptei XII of the Land Revenue Code (Bombay Act V 
of 1879) was a “ Court ” within the meaning of that term 
as used in section 195 of the Ciiimnal Procedure Code 
The teim “ Couit ” has been given a wide intei-pietation 
See Qneen-E'n^press v Mimda Shetti^^ , Raghoohuns 
Sahoy v. Koktl Stngh'^^ and In rc Pttnamchand 
Maneldal'^^'^ 

05 (1900) 24 Mad 121 (i890) 17 Cal 872 

05 (1914) 38 Bom 842 
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5 tS Pad nr (lOM^rnincnt Pleulci, foi tlio Ciown. — 

The Manil.itil u pioi ended nndei section 10(» of the Lind Lvutiioit 

I^e^cnue Code He \a.is not a CimI Couit . noi was liu ' 

Narayan 

.1 Re\cmu Cunit 1 he ease cunc to tlic notice of the GexrA^e 


SnlnDn ision d Ma^nvliate* 111 Ma\.uell tis Assistant 
Collcctoi and he w.is miitled to complain to lus Couit 
as a Class Ma^isti-ate 

Hevton, .7 — The Sessions .Tiip[dc of Kaiiaia has 
refeiied to ns a case, ^^luch has Im cn committed to him, 
on the giound that the comiiiitmcnt was illegal and 
ought to be quashed 

What had happeneel is tins aftci tlic death of a 
certain person, another peisonput foiwaul a will which, 
he said, had been made hj the deceased, and in Mitue 
of this will he churned a change in the entries in the 
Record of Rights This claim became a disputed claim 
which, under ndes made b\ the Go\emmcnt, had to be 
enquired into bj the Mamlatdai TJie Mamlatdai made 
his cnqnirj he saw the will pioduced befoic liim He 
came to the conclusion that theie was gia\D suspicion 
attaching to the will and he declined to lecogni/e it as a 
basis foi auj change m the Recoid of Riglits E\ont- 
ually the case was taken up b^ a Sub-Divisional Magis- 
trate, undei danse (c) of section 190 of the Ciiminal 
Proceduie Code, and was inqniied into by liim as a 
Magistiate and finally w’as committed to the Couit of 
Session As I mention his piocecdings I would like 
to saj’ this that they ha\e been conducted in the most 
painstaking and thoiough w*a> and the mistake wdiidi 
has occuired is one winch, at any late, casts no leflec- 
tion wdiatever on the mannei in which lie conducts 
raagisteiial woik The mistake is this if the Mam- 
latdai in making his enquny w'ns a “ Couit ” witliin the 
meaning of that woid as used in danse (c) of section 195, 
then a sanction 01 complaint was lequiied as piovided 
by section 195, hefoie this c.\se could pioceed. Webave 
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come to the conclusion that the Mamlatdar in malving 
this enquiry was a " Couit ” I should desciibe him as 
a “ Revenue Com t” but it matteis veiy little whethei 
you desciibe him in that T\ay oi as a “Ci\il Comt’ 
Tlie judicial lesult IS piecisel> the same in a inattei of 
this kind I say that he was a “Comt” foi these 
leasons he had pouer to summon witnesses, to take 
e\idence, although it may be not to administei an oatJi, 
to considei the CMdciice and to make a final oidei which 
might be, as in this case, an oidei of gieat impoitance 
and would be final unless changed bj his supeiior on 
levision 01 appeal until theie had been a decision of a 
Civil Couit which conflicted vith it It seems to me 
that theie aie all the ingiedients lequiied foi a Court, 
in these matters that I ha^e stated Tlieiefoic, I thiuK 
that a sanction was nccessai^ in this case But I think 
it IS moie tlian a mcielj tcclmical defect that theie is 
not a sanction and foi tins leason Supposing that t 
peison aggiieved Imd applied to the Mamlntdai foi 
sanction and supposing tlie Mamlatclai had, as he 
liropeily ought to do, called on these accused peisons to 
show cause vhj sanction should not be gnen, and 
supposing then that tlie^ said ‘ s uictiou should not he 
given because we aio about to applj. foi piobate of this 
will’ if that weie tlieii lejily, then I saj it would be 
a monstious thing foi a Couit foithwith to gi\e the 
sanction It might say “ I will allow joii a month or 
two months ”oi whatever peiiod might be reasonable 
within which to apply foi piobate “ and if witliin that 
time you have not applied, then I shall giant a sanc- 
tion ” That Mew of the case shows, I think, verj' 
cleaily that in a mattei of this kind a^heie thote has 
been no inquiiy into the genuineness of the will by a 
Couit of Piobate or bj a Civil Comt, the conducting of 
a piosecution without a sanction amounts to \eiy much 
more than a meie technical defect 
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AVe think that the pioiior ortlci foi us to make in this 
ca’^e IS to qin>'h the Older of commitment and the whole 
of the proceedings bcfoic the Magistiate And if it is 
deteiinined, tint this piosecution should take place, 

It must tike pl.iee wuh th.it foundation and beginning 
which the l.u% leqiuus 

SllAH, J — I .am of the same opinion The inquiiy 
made bj the Mamlatdai in this case was one which he 
avas legallj’ empowered to make nudoi the lules relating 
to the Record of Rights In conducting the enquuy he 
could oxciciso the powcis icfencd to m Chaptei XII — 
paiticul.uh in sections ISD and 197 — of the Land Re\enue 
Code He summoned tlic paitj iiiteiested and lecoided 
cMdonce before making his oidci lelating to the disput- 
ed enti^j in the Recoid of Rights Section IPG of the 
Land Reienue Code lias no appIic<ation to this inquiiy 
ns it ife neithei foinuil noi summaiy undei the Act It 
ma\ be, thoiefoio, tint the Mamlatdai cannot be deemed 
.iCiMlCouit foi the puiposes of tlio inqiin’j But I 
feel cleat tint the Mamkitdai liolding an inquiij as 
piOMded in Cliaptei XII of the Land Revenue Code is 
<i Rc^enuo Couit witlun the meaning of section 195, sub- 
section (1), clause (c) of the Ciiminal Pioceduie Code 
As the offence m question is in lespcct of a document 
pioduced before the Mamlatdai in the inquiiy made by 
him, and as tlieie is no sanction oi complaint of the 
Mamlatdii oi of anj othci Revenue Couit to which 
he is suboidinite, it is clcai that tlio Magistiate had 
no luiisdiction to take cognizance of the offence 

Oi lie) sef asule 
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THE INDIAN LAW EEPOKTS. [VOL XXXIX 
ORIGINAL CIVIL 

Before Sir Basil Scott, Kt Chief Justice ami Vr Justice Daxar 
\ES1I\^ANT \JSHNU NENE Appellant and Plaintiff, v KESHAl 
RAO BIIAIJI AND OTBBKS RecPONDFNTS AND DCFENDANTS 

Fa-emhri lenute — Sub lease by a Fazendar 

Tlie jilaiutiiT cliDiniu" under tLe ongimJ Fizendir siildei ccrtiiii land to 
tlie defendants predeces'sor Tlie egreemcnt, after reciting (nfera/m) that 
tlic siili tenant tool, the land on Fazendm tenure continued — 

I k 1 all Inc then, till tlio Midi remama m 3 oiir pi 'ae-^Mnn IftlicWah 
cca‘>Ci to 1 e in j i nr poaseaaion and if the hnd he requned jnn are to pi) 
me the \ aluation of the taid lit Use Mliatcaei the fciiinc maj tome to 

llehl ontlieficta that cm the Inie c< iistnictJOn i f the Wa c tie plaintiff 
as IS nut entitled to eject the iKfendants 
Tl 0 meaning of the word tn^ndan nhen it oectirs in a asntteii ilociiiiient 
embodying the conirict between the paities conaidcrc 1 and the ronniks of 
Farran J in Parmfinniida* ^cictwhi* a AuMur FramjA^'* oppruacd 

This suit \\as filed bj tlie plfiintill foi the ieco\ei^ of 
tlie possession of ceifain land occupied by tlie defeiiclants 
Thelowei Couit (Beaman J) dismissed the one 
of the giounds of dismissal being that the oiigmal 
lessoi (undci whom the plamtilT claimed), IiaMUg held 
the land in i elation to Goa eminent ns a Fazendar and 
theicfoie in petpetmtj liad Iiimstlf leased it in pei- 
petuity to the defendants' piedccessoi-in-title by leasing 
it on • Fazcndaii tenme ’ Tltc iilaintiff appealed 

The tciras of the agieement undei winch the paities 
claimed and the i'icl's oi the enso npi>eai swftieientty set 
out in the judgment of the Appeal Couit 
Setaliad, with Inni Vesat, appealed foi the appellant 
/Cdiif/a, with him Jardine (acting Advocate-General), 
appealed foi the icspondeiita 
Scott, C J —This is an ejectment suit in which the 

plaintift lepic^ents the landioKl undoi two agiccments 
® Origiinl Suit ^o 74 of 1913 Appeil ^o 9 of 1914 
a> (ISgej Suit Ao 2C3 of 1883 See n lU an {> 330 
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of .111(1 18(10 .111(1 till* (lefondants lepicsent the 

(einiit uniUi tho-e .(''un'inents 

Tho (jiK slum is w lu*(htM the iil.iiiitilt is ontitlod at 
.my time to deteiiimie tlit lenaucN \Nhich h.is been 
siilisisiitij; siiiie the d.ife of those agieeiuents 

Now, the til si of them, E\ A, is tinted' the .')th of 
Maich 1.S51) and the tenant theio agiecs as lollows — 

■ Tlicre ts jniir Waili 1% mine Cl)^ml sitintc rtn llie soihliire I liavo 
taken llie Ian 1 Fa?, lulw (or on Fnrcmtan »» as Partnidw) t cing n portion of 
tins W sih ni tin .• iitlieni kmI f< r ImiMing a CkIj tn Uoii«e . ... Uii tins 
hill 1 ►lull 1 ml 1 \ li 11' It in\ to't uilliin Ri 60 The ground rent m 
rc~pK:t of iIk Mini, i* tued (it Rs C |>(.r Qiiiimn uliicli J will continue to jnj 
fnitii Ntir 1 1 v< ir I will pav tin. I ill of n«M<«mcnt omi if at any time joit 
l>e m iietal of tin. grumul npidlaimng (<> iIih 1ivii-.o I nni to gi\etlie »>aiil 
gromil to you an I aou are t > pn mv Rs 50 I' ing the lalintion tlieriof 
agrccdl U to wli\t la wnttoi almae 

At that tune the intention was to build a Cadjan 
house of tlio \altio (it <ml\ Ks *»0 and the ten.'int ngiecd 
togi\e up Kiound whono\ei it w.is icfjuiied bv the 
Lindloi d 

In the following \eai, an ngueiiicnt, soniewliat 
dillcient in teinis, was entcied into It lecitQs that the 
tenant li.is tahen on Fa/eiidaii land in the Wadi foi the 
puiposo of building a Cadjan house theienn Tlie 
agieeiuciit tlion continues — 

I i-liall I uild a lioii'c in tJie 'aiilWali at iny owMCO't TIio Farenchri 
rent III u«pi.Lt (lien if is Rxod it Rs 9 per annum avhicli I will continue to pay 
to you frimijeir lu year Slioulil assCHsincnt I c rcf\tned t) bepiiii 

111 rc-pfct (ftlic Slid liou'C I Will pay it wlnleier tJic same niiy conic to I 
liliall build a luiiisr un this hnd and Incin it peacitully I Rinll Iiic there 
till the W aUi rilnaiiis inyonr posscssii u Ifthc W’ldiceises to be myoiir 
possc'sun aiil if tlie hndlc leqinnd, you are to piy me the \aliiation of the 
Raid house winicaer the eanie may come to Olheniisc I Khali pull down niy 
house anil remo\e it ’ 

It IS to be obsened that tlie value of the house is not 
stated 111 that agieeiiiont, but the lent is raised fifty 
pel cent fioni Rs 6 to 9 and the condition as to 
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Before Str Basil Scott Kt Chip/ Justice ami T/r Justice Baiar 
1014 ^ESHWAKT VISHNU NEIvE Appellant and Plaintiff,! KESHAN 

August 14 BHAIJI avd otheb% Bespondents and Defendams® 

Fazemlart tentiie-~Sitb lease hy a. Faiwlar 

The plaintiff chimuig under tlie onginal rnrcndir siillet certiin land to 
riie defend'into predecessor Tlie agreement after reciting olia) tliat 
tlic stib tenant took, the land on Fazendin tenure continued 

I “slnll lj\c then- till tlie Uadi remains m jtiir po“«c''Sioti IftliclTil' 
tcisea to 1 e in jntir possession and if the hn<l le reqinied joii aie to p'') 
iiie the %a!intioii < f the said Inxi e wlntcser the sii le mij ct me to 

Held on the fact" that on the true constrnttir ii < f tlie lei'-c tlie phmt’ff 
^\^'j not entitied to eject tin. defeiid'ints 
llie incming of tlic word Pucndnri «hen it cccui-s iin mitten ilociimeit 
(.mhodjing the contnet bctucciithe parties c(i iloicd an 1 tie rcniails of 
[arranl in Pamaiioudt* Jnamhia \ Ardeslm appro%el 

This stut u'as filed bi the pJainfj/T foi the recoiei.i of 
tlic po&session of cei tarn land occupied by the clefcndmts 
The lowei Coiut (Beaman J) tlibinibsed the suit, one 
of the gioiinds of dismiss i! being that the oiigHial 
lossoi (iindoi whom the plainiilT claimed), li.iMng 
the land 111 lelatioii to Go\einiueiit as a ra 7 entlai and 
theiefoie m pcipetiuty hid Juuiaelf Ictsed it in pei- 
petuity to the defendants’ piedecessoi in-titlc by Ic ismg 
it on ‘ F«tzendaii tenuie ’ TJie plaintiff appealed 

The tei ms of the agi cement iimlei which the pathos 
claimed and the facts of the case appeal siiflicientl^N set 
out in the judgment of the Apjieal Ooiut 

Setaliad, with him Desat, appealed foi the appellant 
/iTaiifio, with him Jcuiline (acting AdNocate-Geneml), 
.ijipeaied foi the iesjioiidcnt& 

Scott, C J — This is mi ojectmenl suit in winch the 

plaintiff lepicseiits the limUoid undoi two ngiecmeiits 
” Original Suit No 74 of 1913 Appeal No 9 of 1914 
C) (188&) Suit No 2G3 i f 1883 Set n )tt on p 320 
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Til re H jour \\a<ti J\ nimt CliamiMtu'te on the m.i Mi ic I lia\D 
tak«ii tlic hill Fireiilin (or < ii Fizcn hnrr F ireiidir) 1 ciiig n purtion of 
lhi'«^\ftli on tlip - iitlicni ri 1 for bml hug n C-t Ijiii In iw On tlii' 

hill I Mnll I ml I t 1 ii <. it mj within Ih 50 Tlie gnuiiul rent in 
revpi-ct of ili>.>iiii< istixcl Jt IN C per -tmiiiui ninth 1 Will continiiD to 
frnn u ir t xur I will pi\ tht I ill < f «««' meiit mnl if it niij time \oii 
I*e m iiecdif tlitt.r<iinl npi crtaiiiing l<» thi'< htii'O I aiii to pi\elht b-iil 
frruiiiil tu jon mil jni art l> p-it Pi 50 (iiiij. tlic xaluiii n tliere<f 
xgreealh towlnt h wntttii al o\t 

At that time tlio mienlioti \vas to Imikl ti Cadjnn 
hou‘^e of the ^•llu( ot o^ll^ IN '»0aiul the tenant agicetl 
topriNc np giouiul \\h«ne\ti ii w is lOfjinied h\ tlie 
hnuUoul 

In the following >c.u, an agutment, somewhat 
difroient in teims, uasonteitd into It lecito*' tliat llie 
tenant has taken on Fa/entlaii hind in the Wadi foi the 
puipose of hnilding a Cadjan house thoieon The 
agieeinent tlicn continues — 

I i‘li'ill I luld T In u'.c III the nid W idi at inj onneo*-f The tnrcmhn 
rent III ri peut there f ii fixe 1 nt Ih 9 per annum which I will continue (o j aj 
tijon from j ear In \ ear Shouhl aavcssmeiit I e re jiiireil to be pai I 

III rexpett of the ^ II I lio ixc I will piy it whatever the «aiiie imj c me to I 
ehall I ml 1 a lull c on tlii'i hii I an l live in it peicefullj I Mnll h\G tlierc 
till the Wadireimiis in jour j oxacsMoii If the Wachccixcs to 1 e injoiir 
posscxxioti an 1 if the lanlle repitred jouaretopav me tlie vahiition of the 
s-iid Iioii'c w Inf ev cr the same may conic to Oil erw lae I sh ill p til dow ii my 
house and remove it 

It is to he ol)sti\ed (lint tlie \aluc of the limiso is not 
stated in that .igicenient, Init the lent is laised fifty 
pci cent fioin Rs G to 9 and the condition as to 
II 1310—8 


of ISV) .mtl ISiid and the defend nits ujneseiit the 
ten ml iimlci Iho-t' agieonients 

The qm stiMii is wh< thei the phunliir is tnlitlod at 
an\ time to diUimtiR the ttnniics wliicli h.is been 
snb"isting siiKi tin il ite of (hose agietmeiits 

Xow, the fiist of tliein, li\ A, is dated’ the ith of 
Maich 585G and the tciunt tlicie agioos as follows — 
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sin rendei IS wouled quite difEeiently The tenant is to 
"iESHWANT live m the Wadi so long as it lemams in the possession 
■\isnNr of the landlord He is to be paid the valuation of the 

ivEsiiAVRAo house wlien the Wadi ceases to be m the landlouls 

liobsession and the laud is lequiied Theiefoie Ins 
possession vnll not cease meiely upon the vish of the 
landloid Foi instance, if the landloid lemains in 
possession and wishes him to \cicate, he would not In^e 
to vacate accoiding to the condition in the second 
agieement 

Now, we tliiiilc that the landloid whose possession is 
contemijlated theie must include both the landloid and 
his assigns and in the same wa> the tenant would 
include his assigns Heie we have a suit in which the 
landlord sues to eject accoiding to the teims of the 
agieement while he lemains in possession of the Wadi 
and the land is not leqiined by aiij one else It 
appears to us that undei the teims of the agieement he 
has no light in such cncnmstances to eject the tenant 
That disposes of the suit and tJie deciee of the lowei 
Court dismissing the suit must be affiiinect 

It must not be supposed, ho^e\ei that no accept the 
view of the lowGi Couit with regaid to the me ining of 
Fazendaii when it occuis m a \Mitten document 
embodying the contiact between the paities On tint 
point, we entiiely agiee with the reraaiks of Mi Justice 
Faiiaii in Paimanandas Jwandas v Aicleshu 
Framji^'^ 

We also do not agiee with the leained Judge in hold- 
ing that the plaintiff’s suit is bailed bj limitation In 
the lettei of the 7th of July 1871, the tenants, who weie 
then Atmai-am Bhikaji and Bhai Lahshmanji, piedeees- 
sois-in-title of the piesent defendants, instiucted tlieii 


0(1880) Slit No 263 of 18fl3 5«noteoiii 3’0 
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attoiuc\sto ‘J'ly that they did not lecogiii/e Rainn.ith 
Dadaji, pi e(lcce''‘'Oi of thepicsent plaintifT as the Tazen- 
dai of the pi-cmi‘'es ami conldnot see wlnt light he had 
to mtcifoie Uiilc'>s theiefoie, Ramnath showed them 
th It he was the razeiitl.u the\ would complete piiicliase 
without leg.iid to the thieats contained in his letter. 
Thou oil the lOtli of JuU,aftei having been lufoimed o£ 
tlie title of Ramnath Dailaji, tlieattoineis of Atmniain 
Bhikaji and Bhai Likshmanji stated that they wcie 
iead\ and willing to pa\ lent at the late of Rs Opel 
annum if R.ininath iomo\''d tlic foundation of the Mali 
which lie li.ul laid in fiont of then clients’ house and 
allowed the use of the ohi pn'y 

Theie is, thciofoio, no denial of the title of Ramnath 
Dailaji as the lamUoid of this gioiind, ami, altliongli 
theie IS no OMiIonce th it lent m as paid betMeon 1871 and 
1901, the meic non-pa\incnt of icntbj a tenant, if the 
tenancy is not doteimmcd, does not gne him a light to 
the piopcitN as against his laiidloul Tlien it appeals 
that 111 1901 the plaiiiti/T sued the dcfcndniits foi lent 
accoidmg to the teims of the agieement of 18C0, and, 
aftei evidence liad been given by the plaintiff, the 
defendants agieed to a dccice foi the amount of rent 
prayed, on condition tliat tlie summons in the suit Mas 
amended b\ the nisei tion of tlic Moid “Fazcndaii ” as 
imlicntiiig the natuie of the icnt We aie of opinion 
that that mouI, e\en though agiecd upon as indicating 
the natuie of the lent, does not decide the toims upon 
Mliich the defendant held and still holds foi his tenuie 
must depend upon the tcimsof the agieement of 18G0 
Upon the teims of that agreement, Mcaicof opinion, 
foi the loisoiis all e.idy stated, that in the ciicnmstances 
winch h lie been ostablislied in this case, the plaintiff 
has no iiglit of ejectment 

AVe, tliciefoie, nfliim the deciee of the Iomci Coiut 
and dismiss the appeal M'ltli costs 
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Attorneys foi the appellant : Messis Dikslnt and 

Pm'ushotfami’ai. 

Attorneys foi the lespoiidents : Messis Judah and 
Solomon. 

Ajypeal dismissed. 

K. Jicl. K 

Note — The following js the matenal portion of the judgment delivered by 
Farran J m Parmanandas JnaiiJai v Ardeshn Fiamji, on tlie 2nd December 
188G 

J ARBAv d — The plaintiff in this «tHit chuttn to eject the defcmlant from and 
to recover po‘>'»e‘iMon of a piece of lind at Bhimdirwira Hill in the Island of 
Boinhaj idmeastiring C75M|inic jaixK lie ilso chtms diinagcs from flic 
dofendint on account of Ins wrongful occupition of the hnd 

Tho (lefendiut ag to al out &7f> aijnare jauK of the Isnd claimccl 1} the 
pi iintiff denies the right of the pi tintiff to eject Inin tlierefrom, and chinis to 
liold tlic same from tiic phmtilT upon a l-a/eiidari tenure which gius liim the 
right to remain in pos'C'sion of the hml upon payment of a fixed nnmtal leiitil 
of anins tw o pti Hijnnie j -inl go long is the pi mitiff k title to the Blmndam irs 
Ihll continues An to the residue of tho fiTfi K^uare \ 'itds tho defendant 1 ij b 
no ihim thereto uml sijg tint he is not in actinl occupation thereof 

It IS not demtd tint Iht phiwfiff is the holder under Goxem'Mut of the 
BhiuiJinv iri Hill of winch the pieces of lind tlio siilject matter of tins suit, 
ff nil pait Dy mileiitnrc of ItiM, icinng date the li-t Octolcr A D 1794 the 
I 1st Imln Company deim^eil the BImndxiw M i Hill to one II Bhchforil 
Jor Jiiiity lime years from the dite of the hasp nt in annual rental of 
I’s 324 4 0 and a preminin or fine of onepAflin of 4/iflt nt the ispimtion of 
every twenty one years of the tenn Tlie Icim. nUo tontiiiicd n coveinnt by 
tilt List Indii Coriipiny that they woiitl, upon the txpiration of the tenn, niul 
lijwm tlie ipi'hcafiojj of the htim ctetutonv admimstratora of the Jisvee, re 
^niit ind renew the f-aid leise on the name tenns and conditions upon Ihcir 
J iving to the lessor an iddilionil finu or I rcimiiin of Its 90 for such renew i! 
and it w Is furtlar provileil tint if the md leiscs should not he renewed, the 
Jt.s irs would pay f > the rTpitscutalnis of iJie les^tj Jnlf iJu real value of tho 
1 uilihngs and I'lmtitii ns wliidi shi iihl thtii 1e m the hnd <1 utiscd Tlie 
lease tliereforc unless renewed by the phiiitifT vmH esjure iipui the 1st of 
October 1893 

The 1 hintiff is novr the assignee **f fhis hi'c Dv vinous mcsiio assign 
iiieiits which hive not liccti pit in cMiknrc it pi'sp 1 to Cinjrp Cliattoor, llic 
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p-iii'l fillicr«f til ihiiiliff t iHjtt. (.InlltHr «1 miI iu 

liN I'n-'jKrtj incliiiliiip tlic niuiiihru'»r» Hill In 1 ih IIiiiHlionhi* Ciiiji-C 

Jiwanih* Cnijt-t .Iiwnnfli* CnnjM <hoil mti'-lttc on the 2tirl Mircli 1899 
lii'iiipilK rhii tiff llini n iitini'r In-. oi)l> mii IlmKliouhn Cnnjce ili«l 
>»itliont i«-iu 111 tin foir l< ixinp n mil Unriiip (litL ilio 12tli M-i^ 1899, 
l>x x'liicli, Milijixt to lemiti lx'<|i«-l'« be piirportid to .111(1 licqiip till the 

vliok ol the I rojKrtj hfth\ Cinjn thUtoor to tlieihintifT Tin-* will >ens 
provcnl on the 30tli June 189'^ In l.ahhmitlis Daniji. Blianihliii Dwnrkidas 
and JivTaj Clnmp'i thne of the e\ci«tors» nimed m tt On the 4lh 5fa> 1870, 
the cTcciitor' made ox<r the i'roj>ert% tompri'^ed in the will of their testitor to 
the phintilT, he hiMtig then nltiiwd the ope of iipliteen }cir» The nhoxc is 
the intiire < f the ttiii’n upon which the Bliniid inrnn Ildl propertj is liehl hj 
tlio 1 liintifT nil 1 ( f the j I nntifl s titK t.. it 


^IxilWAVT 
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r 
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I proceed to coti^iikr how the defindint Kenuii n tenant upon llit piopcrt^ 
The nature and meiduits uf that Unmex nre the ijueMions t<> he delertumed m 
tills ^juit P and M I’e'tonji were the iivsipiees of the leiM* of tlie Ilill m 
1890 The earliest deuni'iit eoniie-cted with the defetidints title is a 
cemneate (hted the J4tli Iniuiie 1890 I e whieli L> niid M Bebtonji eeitifj 
* tint one MamVhai h id tin ii |>eriiii'>'i n t« tuuld lui h< use upon tlaii gionnil 
1 art ( f Bhuiidani ar i ilill — t‘4hiioTh\o t‘» «f prouinl rent for wlnth she 
pat s to us protiiiil r( lit So fiirilur desen| tie>u e>f the laixl is given in tlie 
eertilicatc In tlie tiist di emueiit in the 1 iiiidle Lt Q whieh was produced 
hj the. (kfendant and pm lu h^ ll"- ikiiiiitF Mnickliai was the sister of the 
defendant a father 


Tlic next dotiiiiiciit in order of dntc is Ex D Tlie plaintiff sajs that lie 
received it from the exceutoia of Itniitliordw Canjce m 1870 It heais date 
tlie 20th Slarch 1890 It piirpoifs to 1 c in indenture of lease between D niid 
>[. Pevtonji of the die part and Manckbii of the, other part wherch} the 
hs-.nrK eknii'e to llinekhai all tint piett or pwel of luid on Bhundirw.ira 
llill more laitieiil ill) de'entied ni the plan annexed xvhercon tt is colomcd red 
and wlueh coiitniis 18‘J mjuiic jards m thireahouto, to have mid to hold tlie 
xame unto MincU \i her execiitoix, tic, fiom the Ist Jiinnrj 1850, as a 
inonthl) teinnt jiclilmg and pijing Ihercfoi on the first elij of ever) innntU 
the lentorsiiiu nf Its 1 15 g, md wlierchj Maiicklni coveninfs vnth tlie 
hssnrstopav the mi I in< nth!) r«iit ind that she will, it an) tunc vMthiii one 
inontli next after 111 ) rintii e in willing given to her, quit ind deliver up the 
deimsecl premi'es to the hs^ois ind tint iJie will not assign or pirt with her 
interest in the fcaul (himsed piciiiii'es or iii any part thereof without llic consent 
111 writing of the lessors first hid And it is provided tint m case of the rent 
being III arreirs for ten da)» aftei demand, or if the lessee attempt to assj^ or 
eball not deliver up possession to tlio leasois after notice, the lessors uia) re 
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cuter, and that the lessee shall be Inblc to paj Bs 5 per diem for every day 
she shall lemam on the premises nfter the cxpintion of the notice to quit 

This document purjiorts to be signed and sealed hy Maneklii l»o correa 
ponding document execiitcil by the lessors is produced by the defendant an I lie 
say s that lie iici cr saw or hcnnl of such » document 

There is no ground for doubting the genuineness of Ex B It is more tl in 
tlnrty years old and came from the proper custody From the fir<t rent receipt 
produced by tbc defendant it appears that Manekbai paid Es 23 10 as a years 
ground rent for 189 square yards at Bhutidanvara to llie trustees of D and M 
Pestonji for the year ending 31st December 1850 see Ex G2 In tliat year 
at all eients Ex B may be presumed to Inve been acted on and to Inve con 
timed tlie terms upon Inch Manckbii bold tlie 189 sjunre yards of lanl 
dimi'cd bi it 

In the next year 1851 Cmjec Cbnttoor becuni, tlie assignee of Die leise of 
Blmndnunra Ildl He sd j ted tlie piiiitcd foim of lease n^ed by lus prele 
tcssois 111 title elnngmg only the names of the lessoft to lus own ami the 
phintifl produces a document in such pnnted form bearing date the 8tli Dcccni 
lier 1851 oontsnnng terms tlit sirne ss those in Ev B By it Canjee Chatto r 
purports to Icise to Mind I ii 208 sqmre yards of I md at Dljiiiidaiwnia IIill fl'' 
a monthly tciniit at the rental of ?■< 2 2 Spermontlifiom the 1st January 1851 
This also purports to be executed 1y Minekbsi sec hx C Liilcr tins Jci«o 
Stniiokl si paid rent foi 1851 for tl c defend uit prodtites a rccoq t in her fi' our 
signed by Canjee Chattooi fu a ycJi s ground rent from ]^t Jniin'O 1®^^ 

31st Dceciiil er of that year of i spot at BhmidarMara Hill contaiiing I08 
square sards “ice Ex 03 ho reecipt is prodiiLtal for tlic rent payallc fir 
this year under Lx B 

The defendant pioduccs n receipt wgned by Ciigcc Chattooi m fnoiir of 
JInnckbai for the rent of 344 'square janis of aacant ground situated nt 
Blinndarwara Hill No 28 for one year from 1st January to 31st DeccinUr 
1852 Bs 43 Deduct as allow cd Its 9=Rupee8 34 SccEx 04 No 28 is 
the number I oi no I y the Icn*^ Lx C 

The aggregateof the land leased liy Ex Band Ex C is 397 Fiuaro yanN 
(189 + 208) and docs not corrcaponl aaitli the amount of land iiicnlioiicd in this 
receipt, Ex G4 Tlic rental reneneil ly Lx B nmomits to Es 23 10 per 
nnniim niid that by Ex C to ll*> 2 C“= Total Its 49 10 

llic rcccijit produced by the defciilint for 1853 is for ainrly rent of the 
vacant ground Hituated at Bhuiidamara otxuj ic<l by Manckl ai from 1st January 
to Slst Deccmlcr 1853 measuring 344 square yanls rent Its 43 see Lx G5 

The receipt produccil by the defendant for 1854 is ft r the annual rent of the 
vacant ground situated at Bhundarwara occupietl by you from Ist January to 
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•‘To niiiount of r.izcn<hn rent of 247 sinnre janln of gremm! Mtinfccl nt KE«iti^RAO 
nimnihrwara Hill, Mixogn n for ot»c jmr fnin let .Fintnrj to 31*1 December IThaiji 
ISj'i IN 30 14. Hoinl ij l»t JniiMtr\ IR16 K E flml contents rocotAccl 
(‘^ignoil CniijfC Cliittrsir) ■ ft7 Tbe ui>i\ < ral rtukiKx mliliiml iliwn to the 
jsnisl of tcni) IS lint <if till iKfttHhnt who saak tint Ik Imt knew flicliml m 
1855 , lint then, was tlien n inn&oni^ ImtlJnig it winch w is nt tint tniic 
alKiiit file Jean iiM Tliw, I consxhr, liiiist Ime I eon on tlie I ind refcrrnl to 
III the reocijit Ex (17 

rmin the fongf iiig I nni .nsKul In the I'hintifT tcniriw the coin liHions — 

(1) Tliat the 247 ►'imre janls ofliml rtfcrf««l to tci the receipt Ex G7 nrc 
the sjktnc hnd as the land Ex R and I't C together or foini pirt of 

the same luid which nmountid to 397 eijiurc jskU 
(i) That the land referred to in the receipt Ex G7 cuiitiniKiI to be held upon 
thetemiiofEx R and Et C at tJie rlate of Ex («7 and after tint <hti 
Tlitro IS no devcnption of the I »n<l h wd I x Ex R other tinii tli it contained 
111 the 1 Ian annexed In it wliuh »lio«s tint it l>\ to ihe West of I.awrenco Do 
Lima Strict Tliciu is no diMription of the Imd dciniscil l'> Ex C other tlnn 
tliat It wus in Rliinidarwara Udt hut. as Mjiickh')! built a hutisc heforc 1855 
oil the hnd cotnpri»c J in receipt Ex 07 and as it hc» to the \\ ext of EawTeiice 
Dt Linix Street and .is it is not -illegal that she held anj land at Bhiindanvrra 
Hill other than the 1 inds m icsiKct of winch the defend int prodtitcs the iciit. 
rixripts and As the number in 07 cc^espomls with the miiulHrmEx C and ax 
no ^ug.^l^tl0^ has been made to the contrary, I consider tlixl I am justified in 
assuniing that the 247 wquare jards of hnd nfcircd to in Ex G7 foimed 
portion of Ihe 397 Bijuare jarda leased hy Ex. B and Ex C taken togetlier 
Tliere IS of course a strong presumption that land once tliown to be held 
under a wTitten instrument of lease continues to he held under it ns long as it is 
wtupjfd bj the. ssjnp tetunt, f»tii iwdfss the rontruy is show n b,\ ei idence of 
a cogent mtiire, a jiirj would be directed to driw an afliiinstne inference to 
that effect 

The following circumstances rosj 1* urged in this case as reluilting tint 
prci-miiplKiii — 

(a) Tint the land held 1.} Jl'uiekhai in 1855 « is less hi 150 sepnre sards 
thin the land leased to her h) Lx B and Ex C 

( 0 ) The general iinpiobabilitj of aii^ pnulcnt |lel^oIl hiiildin.f upon land lieM 
under tlie Ktrlngeiit coiKbtions confaineil in the liases Ex B and Ex C and on 
llio precarious tenure created bj these lease* 
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(c) That in 1855 the foiin of the rent hill «cnt to Maneklni was altered I>> 
tlie introduction of the woid ‘ rizeudm ” Lcfoie tlic ivord “ rent " 

Tlie reduction in the «|iniitil 3 of land held h} Mineklui H not n mitfer <t 
vveijjlit The luid \\i'» held npou a inontlil^ tciiiiii. Fait of the extra 
qmntitj tikeii up m 1851 was probahly necessary for her when engaged in 
building licr house which she would naturallj give up when her house was 
completed Slio ipparentl) gaveit upat the end of tlie3earl851 That of 
itself would not alkr the tenun, of the le'^idiic or mi«o fln> prenimpfi m 
tending in that diiettioii 

The apparent inipnidcncc of Maiiekbai building upon land held upon such a 
frail teniiie IS not of great mipoitincc inismiich as the biukhijg certificate of 
1850 and her having hiull or eoniiiienced to build in that jear slicir that sli' 
must have consideied the terms of Ex Bauch as to justify her m lajing out hef 
moiiev upon the hnd held under it Laud was lev valuable then tlian it n 
now and she | robahl> rehcil upon the honour of D and Pe«toiiji anil of 
Cdnjee Chattooi, foigctling tint their shcccvhoiv iii title might not posse's or 
inherit the pime feelings ^ 

There rennins the introduction of the word ‘ Fizcndin ” into the rent bill" 

The ciuumstances existing at the time tlin was done do bot fivour the 
contention that Che tenure was then altered 

Theieiit was tontiniicil it the same latc As 2 per sqiniejard per aiiiimn 
It IS luilikth the Icsvm w nild hivt abaiKlc)ne*l the advantages he po"e'-'td 
under the lea'<ti B and C w iiinnit obi uinng mhiic torre'Puiidmg adv aiitage m the 
shape of mi inciemd liutil M iiickbai k iu n-u^ hid bun llien long coiiiplctcd 
There waa no change HI owmi'hip wli> then a change ot (tniire ’ The tmi>‘ 
when Mamktiai commcntcillo huild would pioiunnHy I l the tunc when shi. 
would have taken steps to strengthen her tenure niicl nut when her house had 
been completed and Bhc lud no means of comiicllitig her landlonl to accede f> 
her wnsbes 

At this time Canjec Clmttoor was granting lei'es lu the simc form as Ex B 
and apparentlj for building pur|>o«cs Sec Ex 11 nnd I put iii a« 
specimens One of tbeso isn monthl>, and the other is n jaiarlj tenancy B® 
has not been shown to have Icascsl aiij land upon a more permanent tenuro 

IE such a verj important change wssoffeeted in 1855 iii Jlaneklni a fin'ire 
it mu«t bav c liccu of design on Manekbai’s part and at her request Won! I 
she not have obtained some writing evidencing tlie cbinge, and not restd 
content with a mere change of wonhng in her rent bills ^ 

The mIkiJc thoi>r^ of a change of tmiini rests Ihcnfuru upon the lutiiMiiiction 
of the word ‘ Fazciidin * into the tent bills, and thn leads to a coii'ideration of 
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wlnt i« tlic peiKra!!} nci-ci'lcd nuMiMi.j of Hint word No eniKncc has heen 
fnitn «)vni tins jxiint M\ (.njicripncc is tint it is use 1 mill reftrence to 
teiiints h hlnig uii kr a j mate hndlifl kr to indicate koinctinu!:. an indefeasible 
ng-ht to hoi 1 in jurp^tmti < n pamunt of a small quit or grorinil rent and 
MJiii turns ain kin 1 of tenure .agnul upon I itwccu thi. pirtics 

Ptrrv C J III X> !■ (/ Dorob)i \ Bishop of Bombay*-^) tints hij& that 
the true meaning < f I i/mdari hiil is land not leloiigiiig to Goitrnintnt 
A Kazendir octiipimg itui linl liinistlf and paj mg a tixcil itnt to 

(lOi eminent , or < ne making loutmits with tenants to occupy the Kiiiendan 
Union tcmis to t« ogre*. 11 ctniiii them or one incrtlj leceiiing a ceitain 
fixe<l ftmi hi Mrtiie of ancient ii'age arc all Fazendam in the 05 e of Goicrn 
imnt an 1 in the i>opiilir Uugni^e of the Bazir But 111 thcsi, lliree persons 
we jercciie tlinc ilill>.n.tii ihirntters with whoIK different legal leUtions 
attachal U to them an 1 for the most part cipmaknt to our English notions of a 
tenant in fes. 'iini le iioMing < f 1 supunor lor«l hj rent scmce a landlord 
iknii'ing at rack r*.nt no I a partj s^«(. | of an ancient rent issiung out of the 
Uul Cut as tins anil iguit) is contained 10 tlie wordFa^eular we must be 
cautujuo how we apph p<.u«ral propositions to the term 1*1 ^ardlcy J at 
j ig*. fiOS of (he report attaches siniiUi meanings to the term hazendar in 
Fazi ndan tenure 

The word being thus iiiihi^iious it wotikl >c diiigerous to assign to its 
intniduction into a rent I ill an iiidic itson that (be parties Itiereb} intended that 
a monthly tenanej sliuul 1 be c ms trt* d into a perpetual one In tins case the 
framers of the rent bills produced b> the defendant have \aried tlie language in 
^ il scribing the rent paid b> the holder of the land id question from time to tune 
The description Is general]) inaccurate In in) judgment the introduction of 
theword Farendan into the rent bills may indicate a eliaugo m the pcieon of 
the Engh'h wnter who drew them out for Canjec Chattoorora desire on tlie 
part of that gentlemen to liaie the title of Fazeiidir attached to lus name just 
as much as a change in the tenure under which the land was held Tlie title of 
Fazindar as it was used to descril»e the plaintiff in the case of Doe d Dorahjt 
V Buhop of UoMiayW was quite inapplicable to Ganjee Chattoor who lield 
under the leases from Ooscriiuicntof which he was assignee 

Fortliese reasons I am unable to hold that there is any pioof that Manekbii a 
tenure of the laml she held was of a pennanent charaelcr such las is desenheal 
as a Fazendari tenure in tlie more limited unse 
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CRIMINAL APPELLATE 

liefore 3lr Juttice Heaiott ami ili Justice SI ah 
rilPEROIl t ISMAIL ALI BHAI “ 

Practice — Seuhnce — Prexioua eoniteiimi — Selerancy of jneiiou^ couiiction 
for the purpose of tJetermu mg extent of sentence — Indian Penal Code {Act Ail 
of 1 SCO") section “lo — Indian EiiJenee Act of i872) sections 5i 165 
The jroof of t prcMous comiction not contemphted hy section 75 of the 
Imlinn Peml Code nay he ndduced after tl e accused is found guilt} ii an 
element to he taken into considcntion m avarding puaislunent 
Pei Shah J — Tlic proof of a previous connction not contemplated by 
section 76 of the Indian Penal Code may be adduced provided tlie previous 
comiction is lelevant under the Indian Evidence Act The iiholo que«tion 
therefore is iihethcr tlic previous conviction m question is relevant under the 
Act It IS certainly relevant with reference to the question whether the 
provisions of section 5C2 of the Code of Cruniml Procedure would apply to 
this case and lit seems to me to be otherwise relevant on the question of 
punisimient , 

Appeal fiom conviction anti sentence lecoitled bj 
A H S Aston, Cliief Pi esi(lenc\ Mngistiato of Bombay 
The accused -vias tiicd foi an oflence punishable nntlci 
section 353 of the Indian Penal Code, in that ho as- 
saulted an Ahkaii seiioy 

Theie was a jiicvious coD-Mction against liim foi as- 
saulting an AbKaii sepoy in 1905 

The tiy ing Magjstiate beaid tlio evidence and came 
to the conclusion that the accused had committed the 
offence He tlien let in proof of the piev ions con% ictioii 
against tlio accused and bentenced the accused to suffei 
iigojous impiifeonment foi nine months 
The accused appealed to the High Comt 
7V7/«/ a/’jW’ithH y i?c^t,foi thoacciised — Sectional 
of the Indian EMdence Act, bcfoic its amendment by 
section C of Act III of lb9I, inn as follows “ In Ci iminal 


Cnininal Appeal Ni 35-4 of 1914 
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procccdmfT'J tlicfict tlnttliLicciiRotlliisbocn picMOUsl} lOl-i 
ci>nMC{ttl of ln^ offence IS icJo xnt !)ut flic fict tint he E^f^EROR 
Ins 1 1) ul elm ittti IS luoicA xiit unless cMdtncc Ins , . 

IS}I\IL At 

l)tcn frnen tli it he Ins n ^ood tlnnctci, in \vliich case Bim 
it btconit'' uk\snt In Qtuen Enipic'^s \ Kai lid 
CUximhi which \\ \s decided undei the old 

section »1 'ilullBincli of the Cileutt i Iligli Com t held 
tint *1 pioMous coiiMction w'ls in ill tises idimssible 
inoMdtnte igiinst in icensod peisoii This led to in 
imendment of the section ind the Lcgislituie excluded 
tMdence of picMOUS tom ictions except in ctitiin cises 
mentioned in the section In the section is it stands 
now the tciins pitMoiis comittion ind the fact 
th it the icciistd his 1 bid elm letci iie tieitcd is 
B^non^mous Hence pioof of incxions comiction cm 
now be gnoii onlj undti ttitiin ciiciimstincea. 

Section 7i of the Indmi Penil Code does not ipplj to 
the piesent cist Section ^Id of the Cumin il Piottdme 
Code Ins itfcionte wlictc i cln>,,»t undci section 7o of 
the Indi in Pi n il Code is one ol the clnigcs in the 
indictment M> contention denies snppoitfiom the 
teiras of section 311 of the Ciiminil Piocedme Code 
ivhich pioiides tint eiidcnce of picMous conviction 
mij liegiien if the fiet of the pieiious comiction is 
iclcxant untlei the pioMsions of the Indian Exidenco 
Act See also Emperoi x Duming^ 

S S Pail at Govcimnent Pleidei foi the Cioxxii — 

Theie IS no illegilitj in illowing the comiction to be 
jnoxed Seifjiui oJ oi tin Jxnbuji JD\jdii)ic Act Ins no 
application i he Migistiite Ins to decide foi himself 
xxliit punishment he will inflict One of tlie ciicum 
stinees to guide him is the intecedents of the iccnscd 
Heato 2 s J — This IS in ippcil igimst i conxiction 
foi using crimiml foice to detei a public soix mt fiom 
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proceed I njT'' tlie f »cl lint tloouise, the* preMoii'' touMotion, 
coiiMctnl ofnii\ ofTiner into account, must bo piosetl to the ljulkob 
h IS .1 Ind cli iru It r I'Couit and m tlic maltoi of pioving , . 

iHon gnt n lli il ln.^t the pioviaions of the Ituiiaii IX'idence Biixr 
it Ik conn ' nli*] do not \ms1i to cxpicss !in\ opinion on 
ChiDlilri I)q 

‘'cctioiia^ljjjg, ( 1 ,^. jiiovioiis conxiction, I think 

‘\*tMt the sentence imposed in this case is appiopiiate 
to the ofTcnce and I would ihsmiss the appeal and 
confirm the conMction and sentence 
Shah,.! — I ague that the coiiMction and sentence 
must be confiimod in this case The con\iction is 
nndoubtedlN right ^Ve took time to consulei the 
(jnestion of sontoiuo It is atgued bj Ml Yelinkai that 
the eenteuco must be based upon inatciials winch aio 
icle\antnndu the Indian II\ idem e Act, and tint the 
jiioMOUs coiniction which is taken into consideiation 
by tlie lowei Coiiit is nrekxant undci section 54 of 
that Act 

The ptesioiis conviction is used in tins c iso not foi 
the pnipose of atfecting tin punishment to wdnch the 
accused is legalU liable, but inoiclj to influence tlie 
1 Couit in detei mining the amount of punishment, which 
it should awaid Tlie conviction m this case is undei 
section 3 j 3 of the Imlian Penal Code, and the pievioiis 
' conMction in question w is fot assaulting an Abkan 
sepoj on tin 5tlj August IMOi — nppaiently under 
section 551 ot tin Indiiii Penal Code I think that 
undci section lOi of the Imlian Kvidence Act the judg- 
ment must be based upon lacts declaied b> the Act to 
be ielc\ant and dul^ pioved Uiidei the Ciiminal 
Pi ocedure Code the judgment oi the paiticulais to be 
lecorded b} a Piesidenc> Magistiate would include 
the punishment, to which the accused is sentenced It 
is deal tliat the sentence must In bistd upon facts 
which are lelevant nmUi the Iiidim Evidence Act I 
) H H10— 10 
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am, howe\ei, unable to accept Mi Velmk^i's .u^riiment 
that unflei section 51 a previous conviction is iirele\ant 
just as tlie fact that the accused peison Ins a bul 
chaiaotei i& nielevant His contention in effect is that 
the expiessions ** bad charactoi ” and “ previous convic- 
tion ” are mutually convertible teims withm the mean- 
ing of section 54 If the section, as it is now and as it 
was before the Amending Act III of 1801, bo caiefully 
read, it seems to me clear that these e'jpiessions cannot 
be tieated as having exactly the same meaning and 
scope Though the fact of bad charactei is inelegant 
except as pi ovidcd in the section itself it does not 
follov that a prcMoiis conviction is sunilail> 
urele\aut 

The CISC of i7m^e»o/ \ v.hich is idled 

upon bj Ml VeUnkai in support of Jus contention, is 
ically not lu pomk Theie the cMdence of a previous 
conMCtion was admitted befoio the conMCtion of the 
accused of the offence charged, and the obse^^atlons 
inthejudgmcnt have lelation to that fact The question 
laieed in this appeal, M7 , whether aftei conMction the 
pioof of a prtMons conMction not co%eied by section 7i 
of the Indnu Pend Codt can be guen, did not aiise 
and could not h.ue been consukutd in tij tt case 

I luno also cowsideied the piOMsious of Rccfion 318 
of the Code of Ciiniin d Proceduio m connection with 
tins point fn mj opinion the section does not' touch 
the point that h is been argued m this appeal 

It follows that the proof of a picMons conMction not 
contemplated b> section 75 of the Indun Penal Code 
may bo adduced proaideil the picMons conMction is 
rclc\ant undci the Indian EMdcnco Act Tlio whole 
question, therofoic, is whether the picMous conviction 
in question IS jclcxant under the Act It is ceitainL 
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reloNaiit with rcfcunct' to tlip question N^hellicr the 
jiroM'-Kii'. (if ‘^(clion ."02 of llic Code of Ciiminal 
rioccduio to tins c.i^o, and It seems to me 

to I e othoiw 1-0 u lc\ant on the question of punishment 
Tholox\ci Comi was jnstifieil m taking It into considei- 
ation in dccidnig the question of punishment aftei the 
accu'-od was found giiiltx 1 do not sa\ that any 
jircMoiis con\Ktinn iifit toMied l>\ section 75, Indian 
Ptnal Cod( is i(Io\uu lo the question of sentence 
But the qiu -tioii of 11 K \ ini \ of a picMons conMCtion 
not f illing iiikU 1 -(ttion7"> Indi.iii Penal Code, must 
ho cons\dcKd md deuded lu i \tl» case as it aiiscs witli 
lefercnce to the ciuumsiances of that case 

OHhi acconUnghi 
n B 
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A minor raoy be a member of a company under the Indian Companies Act 
(\I of 1882) 

Appeal fiom a decision of Macleod J in Chambeis in 
liquidation pioceedings 

On 8tli Jammy 39J0 one Fazulbhoy Jaffer, a minor, 
applied for and T\as allotted 50 sliaies in the Ciedit 
Bank of Indi«i, Limited, and theieaftei leceived the 
dnidends paid fiom time to time In oi about 
Augugt 1912 he attuned lus majoiitj, and continued to 
receive dnidends up to the date ^\hen the Court 
oidcied tlie ^Mnding up of the said Bank He was 
duly included in the list of contiibutoiies made out by 
the official Uquidatoi, but applied to Inac his name 
stiuck off the list on the giound tint lie was a minoi at 
the date of puicliase and tlieiefoie not liable 

His application was lefused on the following 
grounds — 

Macleod, J —This IS an application by ashnie-lioldei 
tto be stiuck off the list of contubntoues on the giound 
that he was an infant at the time ho applied foi fho 
shares and that, thciefoi'c, his contiact with the 
Company was \ Old Tlic ipplicantmij be consideied 
to be in the siinc position as a shaze-lioldei whose name 
has been put upon tlic logistei citlicr T\ithout lus 
consent oi without aiij application on his pait As 
soon as he becomes aw iic of the fact he may lefnse to 
accept the owncislup of the shaies v ithin a loason ible 
time but if he allows Jus name to loiinin on the legistci 
Without doing anything he must be taken to ha\c 
acquiesced In UbOetfs* a ininoi made a siinilai 

application, and GilTaid L J leinarkcd ‘ IdonotiLh 
on the tnnsfci whicJi lie e\ccutod, but on the giound 
tliat he acquiesced foi a Icngtliencd pcuod in being ou 
the rcgistei ” 
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Vgam in lie Yeolaml Con’ioh Limited the 1914 

applicant \%as put upon the legistei ^lien a minoi iazolb ioy 
w ithoul an\ application on his pait On an application Jafper 
to ronio\o his n imc fiom the list of contiibutoiies on the Tue 
\Mnilin" up Stnliii" J «:aiil Being on the legistti of b\\k^of 
thoCompiiu foi the shaics he IS /otrf/afic entitled to 
them Shaics iro piopeit\ which jna\ tuin out to bo 
valuable ind maj on the othei hand tiiin out to ciiij 
with thorn onl\ i ^el^ soiious liability The law 
a 'Slimes tli it whcic piopoil\ is assigned to a peison the 
I'-signce acccjits It blit he in i\ ictu&c to iccept it li 
he does so withm i u sjuble tune The picsent 
applic uit 1 now hew is on the shaies 

Iioai hi coming of ige in Juh oi August 1912 till the 
w ludinc up oulci w s in hK in \o\enibei 191o he must 
be taken to hi\e 1 nown thu his iiunt was on the 
rcgistei and binet. he ehose lo allow liis n ime to lemain 
ihcio without doing anxihing it cannot now be 
icmovcd 

The applicant appealed 

Kanfja appealed foi the appellant 

The Official Liquidatoi appealed in peison 

Scott, C J — The appellant appeals fiom an oidei of 
the Chambei Judge including Jiim iii the list of contii 
bitoiies in the Ciedit Bulk of Iiidi i i limited 
Companj now being wound up b^ the Couit The 
appellant ipplied foi iift> sh lies in this Comi uij which 
weie allotted to him on tlie 8tli of J luuai} 1910 on 
pajmentofUs 10 pei shiie the nominal \ lUie being 
11s aO If he has bten rightU included among the 
contiibutoiies lie will be li ible foi Rs 40 iti shaie 
He contests las liabilitj on the giouiid tli it he was a 
minoi at the date of the dlotment It is not disputed 
that he attained mijoiit> in August 912 He has 


(u (1888)68 L T 9 : 



334 


1914 


FAZDLBHOi 

JAFfER 

V 

The 
Ckedit 
Bank of 
India 
Ltd 


THE INDIAN LAW EEPOKTS [VOL XXXIX 

leceived dividends at the late ot six pei cent 
pel annum on the sums jiaul upon his slmies t^\lce in 
each of the 19J1, 1912, and 1913, and he has lanecl 
no objection to his name being included in the legister 
of membeis until Januai} 1914 Undei these ciicniii- 
stances it cannot be doubted that he Ins intentionall) 
peiimtfcd the Comp inj to beIle^e him to be a sliau- 
liol^ei and in tliat belief to pay him diMdends on his 
shales since he attained majoiit^ He is theicfoie 
estopped now b\ his conduct wJuIe a peison sut 
tioin denying as between himself and the Company 
lepiesentatnc that he is a sliaie-lioldei 

Tina IS suthcient to disi>ose of tlie tippeal , but we wdl 
expiess oiu opinion upon the j)oint made in the 
excellent argument of Ml Kangii His contention was 
that the mattei must be decided accoiding to the law 
contained in the Contiact Act nndei which a minoi is 
not coinpetoiit to coutiact and theiefoie it cannot ho 
said that lu* has agiecd with the Company to become a 
inembei w Inch isoneoftlic conditions of ineiuheralni* 
undei the Companies Act of 1382, section 4^ 
aigiunent would bt moio coin incing if the woids used 
in section 4> weie lins conti icted witli the Coinpain,” 
foi undei theCoutmt Act it is not c\ti^ ngiceinonf 
tliat IS a contiact Moieo\ei, it appiais fiom the 
Statutoi^ Aiticlc45 m Table A of the Companies Act 
that a iniJioi may be u mcmbei of a Company iindci 
that Act.* 

It has been settled law in England foi many NCars 
that a legibteicd Iioldei of sJuies m a Statutoij. 
Compan> is a peison with u xested iiitoicst in piopeit) 
which ina> bo buidcncd with an obligation to p i\ calls 
in the fntuie The legisteicd meiidiei ‘ c.innot htcji 

®Notc— In tin. Imtiin Coinj iliicn ^ct ^lf of 1913 S' iio<t ilo ] Table 
^rtJclp C2 «hi 1) cvrre«I>on«l< to \rticJt 45 of Tnlle A in tl e act of 1882 *11 
refmiKt to ininoM i< on iitctl [tlitorj - 
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the intcio-'t and i>u*\ont the Company fiom having it, 
anti deihii" with it ai thou own, witliont being bound 
to buai llio buitlieii attached to it** London and Xorfh- 
H>s/rnj Tinihiitii ('mitpant/ \ M Mnhacl^^ 

This\ji\\ of till iioNitionof a shaie-holdei pleading 
ininoril\ w lien legi'.teu d was taken by ‘stilling J in 
liL Ycuhiud Consols Lnni/td f Xo and the learned 

Chamboi Judge has we think, lightly adopted it in the 
pu-ent (as(‘ The s une principle mideilies section 248 
of the Contrail Vet Qm scn/i/ roinntodnni senine 
dihel tt ooi/s 

AttojjKWs foi till' appellant Messis Jthanrjir, 
Hniaiy Mxnodohei and Hnata! 

Attornev foi the icspondeiits MesM^? Paifiir and 
Co 

{j/pial disini'ssid 

K MlI K 
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lifffire Sir JuttiCf I’faman und l/r /u$lice Ilaywon! 

SUBAPPA LIN SIILM5 MILI’J’A NAD0At,l)\ (uRIblNAL PLOSTIFfr) 
AppE/i-avt r \LNKAPI’A iiis GOLAPPA akd (iTiirns (oiuginai. 
DctfMJANTs) llf'i iXDtM''® 

Ltmiliitivn in IX / IVOS) iilnirs HJ lil — Suit /or jKiursHivii — 

D fj t potfei^ioii iilh ilrffiulant — llattltu of pro f 

i\ here itic pi iiiitift ajk/n-s pOHHcsii n t Jjnil mil it i> f»unl lint put of 
the land o full iii jO' i-.xi u « I the tliliiLtil the e-i-rt. 1 ilh iiiider 
Article l4i am! ii t \rtu.le 144 < f Sehid ik II to the Iiiiiitii Limit itioii \et 
(IX of l''0i) I Mrj 6Lit fi r |> '•VI N 1 II uf iiiiiii X lilt proptrtx iiiMliichthe 
llaiiitiPf all jjfs that lit Ins li3<! [ sfisun uiiwttill iin Itr Xitick 14J It la 
oiilj xxLcie the 1 laiiitilT does II it alltKc tl at hi has i\tr lieoi ui |c 't aion 
fliat the east will till uiirki XrtiJ 144 In the f riuo d»ss of cises the 
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plamtiff 13 bound to show that the dispossession or discontinuance of possession 
which give's nse to the starting point of limitation wns within twelve jears of 
the date of the suit 

Second appeal fiom the decision of D S Sapie, First 
Class Saboidinate Judge at Bijapui, modifying the 
deciee passed by K G Sliiiah, Suboidinate Judge at 
Mucldebihal 

Suit to lecovci possession of land 

Tlie plaintiff let the laud in dispute to defendant 
No 1 in 1900 foi a peiiod of nmo jeais He alleged 
that lie Mas lequested by his tenant at the end of the 
teim, to piolong tlie tenancy but as lie declined to 
accede to the lequest, defendant No 1 colluded witli de- 
fendants Nos 2 and 3 and got a poition of the land 
tiansfetied to then names in the Becoid of Rights 
The defendant No 1 having declined to deli\ci posses- 
sion of the land, tlie plaintiff sued to lecover its posses- 
sion 

The defendant No 1 admitted the tenancy, hiit 
expieased Ins unwillingness to delner possession of th? 
land a'l the teim ot the least liad not c\pned 

Defendants Nos 2 and 3 coulerided <///<> nf<a tliat the) 
were all along in pos^jcssioa of a poition Ino^sull^g 
9 acics of the land that the sunt Mas aw.uded to tliein 
foi inainti nance as i)UitiUll h b/iatibandhs and that 
they had become OMiicis of the 1 ind by their ad^ClS£‘ 

The Conit of iiist instniite hold that the plaintiff m.t^ 
the OMiier of tlie land in suit , that tlie pl.untiff Mas in 
possesMon of the sime Mithm 12 ) c us hefoie the date 
of the suit . and tint the suit Ma** in time The suit 
M IS tliciofore deciecd _ 

On appeal, (he Iomci appellate Conit held tint dc' 
feiidnnts Nos 2 and 3 had in idc out then title (o 9 ncics 
of tlio l.ind . and that the iffaintiff Mas not in possession 
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of tint portion \Mtliin 12 \Lir^ bcfoii the elite of the 1914 
‘^uit Tilt (kcice of the lowci Couit ims theiefoie stn\ i 
inoihfinl l)N itlc the nine icics fioni its opeiition ^EShtn 
The 1)1 unliir ippi ikil to the High Couit 
Baptt la with S 1 Ba] hale foi the ippellmt 
P D hhule foi u <;poniknts Nos 2 and 1 

Bevman J — lilt pi untifThionght this suit to reco\er 
ccrfim I'lnd fioin the possession of dofeiul int \o 1 who 
he illc^ttl w IS his ttimit Ht appeals to h'i\e joined 
defend lilts 2 ind 1 titt itisi m tolhision is he sijs 
with defend mt No 1 the name of diftndint No 2 had 
been tnicied as owiiei of this 1 iiul oi pait of it in the 
Record of Rights 

llioli lined Tudgi offiut appeal has biol en up the 
1 uid into two p u ts in icspi.ct of out ol which he has 
decreed the pi intiff s el uni in full holdinj» that tbit 
land w IS in tl ». josstssi »n ol defendmt No 1 as tcnint 
of the pi iintifT In it pect ut the othei poitioa of the 
land in suit the It lined Judge ol lust appeal ii)peii& 
to haac come to the conclusion that that land was <?e 
facto in pos ession of the delendints and theiefoie 
that the plaintill c suit fell undoi Aiticlc 142 of the 
second schedule to the Limitation Act Accoiclinglj 
beheld that the plaintiff hid been unable to piove 
pos ession of this po»’tion of the plaint lind within 
twche \ t us t f the suit as itqiiiied hj th it Aiticle and 
so m effect dismissed 1 IS suit as ag mst these defend 
ants in respect of the land so found m then possession 
It has been contended heie that the plaintiffs suit 
ag iinst defend ints Nos 2 and 3 leallj fell undei Arti 
clel41 and not iindei Ai tide 142 The wiitton state- 
ment of these defendants ceitamlj appeals to set up a 
claim bj ad\ei&e possession as well as on a title w’hich 
the Courts below found was not pioaed Having 
legaid howevei to the fact that in lespect of all the 
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land the lilaintifl lias ceitainly alleged possession, and 
SrnArrx still alleges possession, we thiiiL that ns soon as any 
^ land IS found to ho de facto in the possession 

of othei iiei sons against whom a suit is bionght, the 
case must nccessaiilj fall nndei Aiticle 112, and not 
iindei Ai tide 114 It is quite cleai fiom the -voiding 
of tliose Ai tides that cveiy suit foi possession of im* 
mo\<ible piopcit^ in which the plaintiff alleges tint 
he has had possession iiiiist fall undei Aiticlc 142 It is 
only wheie the plaintiff does not allege that he Ins c^el 
been in possession that the case will fall nndei Aiticlt 
144 In the loiinei class ot cases the plamtifC is bound to 

show that the dispossession oi dncontinnanco of posses- 
sion which gi\es use to the stalling point of liinitation 
was within tw’ehe ^eais of the date of the suit Tlic 
learned Judge below lias found, and tlie finding is a 
finding of fact, that the plaintiff has not pl 0 ^cd liis 
possession withm twehc jeais of suit of the land in the 
piesent actual possession of the defendants 2 and 3 
Indeed the leained Judge has gone much fiuthei,nnd 
upon the oMdcncc appeals to ]ia\c found that these 
defendants ha\e satisfactoiiL J^^o^ed ad\ci so possession 
for nioie than twche \c us Ixloie suit It would not 
theicfoie, be a luattei of much imijoitaiut now undoi 
which Aiticle of the Liiintation Act tins Kuit falls lo be 
classed Undei cithei Aiticle we nie bound In the 
findings of fact of the Ic lined Judge of fust appeal, and 
tho>c findings sufllicicnth dispo'ie of the plaintiffs case 
We must, (heiefore dismiss fins apped with all costs 

Appeal di^nm^scd 
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V'f rf 5r /*!«»/ •/ Kl Cl ff Jii*lief Mr Justice Heaton Vi Jii^hre 

V trie wl 1/r Ji •/» f .^/ if I III Ml J ^Ure Itayieanl 
CHWMMSW \M1 .m M HP \s\\ \MI RLDIU\IM\TII vsd ANoTurn 
{ iwL Diflm WIN 1 wr. _*) AipniwTs t (»\NG \l)IIAn VPPA r,ue^(l 
«nw SG\1T\ us B\SL]\b\PP\ M AOI ND\rrI asp cthfbs October V, 

(n I iML Pi siMirrs) I’r t mistv® 

(.r.lPi el re C U {et \ f UO^i ^eliii ‘IT— Pith deKce— 

l/Z'-i/— <» illittilHlI rre/ui tile qufili li 

V '1 i i 11 I I f t\ I til 1 1 iiiinn ii] II I I ulmiiii IIS (I fsiiti. tint tin, 

II itl r> HI il 1 tl u t 1 I ii". II ik ill jm-l tim f Cim! Gsiurts 

■ [ A II It I II uiit I I (ii I imt « s I K til i nil, till 1 1 s I I 111 >l •• cli m 07 

■ ft! liMl Pro liirs (. I ( \ I \ r 1JU8) 

^ r mil, D! nlhr \ f? i k*/ f.« „/l) s u.ili I 
\iriiii Dilln.l Ir ,,,t r G/a/i Ml iil i fi. n. 

‘nrcovd iipi)( il iiyiiiist till <k*(.iNioii <»f E H Legatt, 

DistiK t Jtul.''c ul l)h tf tt'.ii, K sem/u'’ the (leciee of V V 
Kal\tiupiiiU II '^iilioitliii ite Jiid^o of Hnl)h 

The plaintiil's sikhI toi .m mjuiictioD lestiaming 
defeiKlaiits 1 .uul 2 tioni \\oi-,liipping delondants 3 anil 4 

III the RiuUa\uii ith aiul its i.iid, fot an injunction 
le^tiaining defendant d fi om tnlei Jiig upon thepiemises 
ot the math .uid paiadiiig in a Psilkhi in .i diess 
assuming the 'ivmboK of Paiaslma and to lestiaiii 
defend int 4 fiom woishipjnug the tomb in the inatli 

The deknd lilts coiiteiideil iitffii fi/in tint tlie Civil 
Conit had no pii isilu tion to ti^ the suit as it lusohed 
a c istc (jiustjim 

The Suboidnuti Judge found on tin ptelaninay 
issue that Jus Coiiit liail jniisdittion to ti^ tlie suit 
notwithstanding tin. 1 ict that tin. question svliethei the 

^ S <. I. M| I II \ JKU 
0 ) ( 191-0 37 11 I (H 
U W — !2 
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acts complained of conbtitnte pollution or not may 
depend eiitiiely on the decifeion of questions as to 
religions tenets and rites 

The said finding having been embodied in a deciee 
the defendants appealed and the lespondents-plaintilL 
took the ineliminaiy objection that no appeal lay 
The Distiict Judge allowed the pieliminary objection 
and dismissed the apiical. The following weie some 
of his reasons : — 

A "Decree” meins the foninl expression of nn ndjtulicatioii winch si> ftr 
as rcgiids tlic Court expressing it conclusncly cletenmneN the nglits of tl*’ 
parties with reginl to nil or ait} of the matters in control ers} in tlio *'iit sol 
maj be either pieliimnar} oi final n«<I it isexpios*!} einctcil tint on i rd r 
of dismissal for default is not a decree 

Now the order that the Court Im jiinsdiction eertam!} detcrininos tl« 
question whether plaiutifi can hnng the enit, but is tint matter in ci iitroiers} 
in the glut* 1 think it is not It is a matter which must be consKhml ml 
dccuUil before the suit is begun If tbe decision be tint tht hint will lie tin 
Court will then proceed to hear the suit, if it I c that tlio suit will nut lie the Court 
will then proceed to di»ini'>s the suit In mitlier case will there 1 e »ii' 
from the detision that the snit will or will not ho for in laitlicr ca«t h Hut a 
matter in controsersj m the smt But when the coiiscqutiitc of the ileeisio” is 
that tlie suit h diMnissed there h a to grant to pbmtilt the rtlnf wlueh 

he seeks in the suit and ihenforc an adjudioition on a matter which i^ i“ 
ccintrosers} in the suit nsmcl} pljiutifTs nglit to n litf I think it follows 
from this tint when the suit h 4hspus<.<i of on n prilmim ir} pi int an nj'ls il 
will he from the decree di-inissiiig the suit but wlitn tlic «mt is not ihsj> vo,l 
of but merely proccwls no oppexi will lie from tiio irder on the jinliminif} 
point 

1 ’know on'ij ot two cases xvtnAi AciA Aireett} xirfn t'liis point aiiia Via 
new Code of Cinl Procedure, 1908 came into force In Knthnaji \ J/iirvh 
(12 Bom L B p 7C2) it was held tint the foninl expressi ni of an orchr tint 
the plaintifTs ore pgriculliirists is a decree The deeisiim dal not then cImjx'w 
of the Pint, but as the quc»tioii was ilcxrh a nnlti r in eontriwcrxe m the til 
that nihng does not oppi} G«k*-s the Mill is to jirocitd it does not mdir' 
111 the hast whetlicr the pitmtiffs an. ognciiltiiri-tii i r not 

In On* s Chiditnhanim Cheittar {I L 1* 33 5hrl p 220 ) bim nhrdi«nii' tiz 
on inter plead r suit as not MMxiiial It was lie! I to 1>e a dunt That niho.? 
was nndi.r the oil Ccak and so olsi dxs uot npj !} I uC 1 tlnnk Ilut tir 
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f( ninl cx] r i ti i f >u 1i tii «nl r \ioiIl >till Kid crio tlinu£»Ii the 1014 
f ninl ( \pn i » i f ■•x Ii nti *'rl r t1>il the Miit was Ic \\ oiil 1 not (^hwmm 

Kid-cn.1 s\\ vjii 

III til jr'-it ti'L til <1 Li I Ik of the Kwr Court wn tint it Ind f.wckDntR 
j in h ti II mil tint tin -mt w niM he In m> mcw this i-. not i inntter m vnA 


lontr kfr-k 1 1 O e « if in 1 tlnrif n tli formil t\i ro «i n f tint nrlcr is not 
1 il Kn-o It !•> Ill t 1 lint in ippeil will he fr< m it is nn Older 

<*r I p. refit in^ t > « t i i k in onl r of «h'»mi-»'*il for definit or on failure 
ti fnnii li « ninti for cots etc arc now male ippeihllc is or Icr^ under 
Onkr \I III I iile 1 an I the fjiic lion no longer in»es witli reginl to them 
In the pri ent ct- I mu t hoi 1 tint nn nppeil he« 

Defcnd'tnts 1 and 2 piefeucd a ‘>ccond appeal 

The second appcxl uas ougnially Iieaid by a DiMbion 
Bench consisting of Beaman and Hajwaid JJ, who, 
m icfouing the question inxohcd in the case to the 
dtcision of rv rail Bench, delivcied tlie following 
judgments — 

Beaman*, T — We tltmk that in the piosent state ot 
the authoiities, the gcneial question, wli tt is and wliat 
IS not a inoliininiij dociee, needs to be consideied by 
a riill Bench Wo aie sensible of the dilTiculty of 
stating the question in a sufficiently cleai cut and 
definite foim But this Couit appeals to ha\e held 
that decisions on Naiious points aic pichmiiiaiy deciees, 
and x\e feel giavc doubts not only whcthei the paiti- 
culai ilecisions aie light, hut much moie, ^hethoi the 
leason uiideiljing them is not c ipable ol extension so 
as to covei a tiial Coin t s lulmg upon e\ciy disputed 
point aiising dnung the tiial I find foi example 
tint I was myself a paity to a luling of this Couit 
111 Sidhanath DhonOdev v Gnnesh Goimd^^^ which 
ceitunlj seems to have held that the finding of 
an oiiginal Court upon tlucc points — (1) Misjoindei, 
(2) Limitation, (3) Juix&diction — 'waa in each case a 
picliminaiy dccicc Upon fnithci leflection, a caitful 
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cximiintion of the cases beaiiiig on tlie iioint nnil 
the definition of detiee in the Code along Mitli 
c\eiv section contained in the Code winch cm 
thiow any light upon the subject I iin conMnced 
that that decision is wioug tint it goes iiiucli too fai 
and th it if such findings leallj aie pielimiini^ dcclcc^ 
it \%oiild be Mitnall^ imiiossible to deny that an\ inline, 
IS to whethei a docnmcut tendeied Meie admissible 01 
not 01 a question objected to iele\ mt ^^ollld also be i 
piclimiiiaiy deciee 

Scott C J Mho dclixeied the judgment in SuVianath 
Dhonddei ^ Ganesh Govmd^^ subsequently held in 
liachapxKi \ tint a decision of this Coint 

upon a question of juiisdiction mis not a deciee 
giMiig the patties iggiieicd by If i iiglit of appeal to 
the Pmy Council These decisions eeifainh appcir 
to be in conflict Mith eich otbci 

HiMiig legaul to the definitions of i deciee and i 
pieliminiiy dcciee in the Code of Cnil Piocediire 1 
InM loiincd a \ciy stiong ojnnion tint no finding bi 
I tiiil Couit upon such points is limitation oi jiuisdic 
tion Mlieic tint finding is in lt\oui ot the planddf 
and peimits the suit to inottctl c iii in any tint ‘'eii'-c 
be ipitliminiiy decjte It fuitbti s<.na>, il i(\iitmlh 
cNciy tine puliminuy dcciee is ictuill\ piuvjikd foi 
in the Code itscll A compaiison of tbc^c witli the 
cLxss ot fiadmgs I line pist mentioned bimgs. oat tliu 
1 ulical distinction in piinciplc bclMtcn them Mith 
sutlicicnt cleunes** lot m\ oi\n p ut I Mould go e\tii 
fuithci, iiotMitlistaiiding the cuiient of uitlioiity in 
this Couit md doubt Mith ill bctoming icq)ccf 
Mlicthci 111 suits iindei tin Del I Inn A^iiLultuiists 
Ihlief Act I liiuhng i« /inline tint iputN is oi is not 
in igricultuiist Mithin the meining oi the Atf isii 
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pii-lniunny docioo. is .i nioie diflicnlt caso 

lYquiun" A imoi anaUsis Butiiie\ci\ such suit the 
phxintift cHnns some tonctote leliof, he ants money 
oi ixinl anil .i finilinj; that he (oi .i dofeml.inO is oi is 
not an ajxiKultimsl does not tonclllsl^ely dctoimine 
.in\ such imlit but nieitlv tieteiimnes pioceduie, .IS a 
tcsult of ^hich the iiy:hts put iii contioveisy will be 
settled .ind dccioed It is tiuc tli.it in many cases 
status alone may be deeiced, and .ill such dociees aie 
of coui-«e tiucdccicos But thej’ aie not pielnninaiy 
If the suit Is foi dec I nation ot status, . I decioo confei- 
rmpT 01 lofusin^T to coulei that st itns concludes the 
suit, and lca\es notbm^ luoic to be done 

But in suits umlei the DekKhau A.ri icnltuiists' Relief 
Act, finding that a pn(\ is oi is not .111 aifi icnltuiist 
doos not dotciiiiiiic .ni\ ol t(ie subsf niti.ii ii^dits which 
the Coiiit is .isUtd to <;i\i. OI withhold It is tiue tliat 
it is .1 mittii 111 (ontioviiss in i< sped ol which the 
lights must IjL detiimiiud But so is t\ei) detail of 
pioccduic, and ink of cvidenct moie 01 less diiectly 
As I undcistaiid tlie detinition it desenbes two things, 
(Ij the legd lights of the puties which aio to bo 
clociced 01 not dccicetl Tliese .no in a %ast inajoiity 
of cisos concietc, .is a sum of money 01 piece of land 
01 house, 01 some othei toimot ic.il onpeisonal piopeitj, 
( 2 ; the Slid iiglits m i esiici t ol an j 01 ill tlie mattois 
in contioYOisy This means .is I undeistand it, 
thing which is necessUN in law, duiing the couisc of 
a tii.d, to the establishment 01 lelnUtion of the alleged 
light E\eiy l.ict which .1 plauitill alleges and a 
defendant denies comes undei this he.ul, as well as all 
the lilies ol pioceduie .iiid evidence which have to be 
cnfoiced and followed dniing the tual But these 
lattci aie meins to an end, .ind the cud is the light 01 
lights claimed, and to be 01 not to be decieecl The 
fai widei lonsti nclioii put upon the woids in this 
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Couit lb, in inj opinion, uncalled foi, [viid ■will Ic-id jn 
piactice to the most disastious consequences Tbe 
conduct of ci\il business is aUeady slo■\^ cnongli, but 
liou can it e\ei be finislicd if tlie tiial Judge Ins to 
flame t^entj picliminai}’' “deciees” in (ho couise of 
OAeiy tiial and so open the dooi to twenty sncces'^ne 
appeals befoie anj’ decision on tlic meiits h.is been 
gnen’ Upon this subject I inav bo peimitted to t dl 
attention to the \\ eighty woids of then Loidships of tbe 
Pii\y Council ni Maharajah Mohcshin Snuj v The 
Bengal Governments'^ This is not a question of nicio 
■\voids, empty dialectic, but of gieatamlfai leaclnng 
piactical imiioitancc I bolio\c that this Com fc stands 
alone 111 the cs-tension it has given to tlio meaning of 
the toim “pielunmaiy dccicc”, ami in mow of tlio 
steadily incicasing numbci of appeils fiomwlntiuo 
called pielimmaiy decicos, and maj faiilj be said to 
have been held to be pieliminuy deciocs by this Couit, 

and the lesultant dclajs, expense^, and h iiassmcnfs to 

nliich suitois aie being subjected, it is ^ol) desinldo 
that the whole question should be full} coii'.idcied and 
autholl^atl^c•I} settled by a Pull Bench 

Haiward J — The pi imtilfs sued defend uifs foi .m 
injunctiijii 111 re-spect of ceitaia ieli„ni>iis tticinoiucs 
Tlie dclend.ints i.iiscd i puliminai} dctencc tli.it tbo 
m.ittci*, ill th^pute woie cisto questions outside tbe 
|uus<Uction of CimI Couils The oi igin tl Comt lichl 
that the m.ittcis wcie nitliin Ibc jiii isdiction of tlie 
Cnil Couits The Disliict Comt lield on lli>^t appe d 
tli.it this decision A\as not appcil.iblo at tli.it st igo as 
it did not amount to a pielimin u\ decioc w ithui the 
imaning of section 2 of tlic Code of Ci\il Pi-ocedmc 
This Com t li.is been asked to bold on eond .ajipe il tb it 
tbo (hei‘'ioii A>as a piehminai\ docroo .ind subject a*’ 
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‘'Ucli 10 ippL il iihiiv on till ci‘'cs of K) isJmaji \ i‘’i4 

idi^^ ‘\m\ Sidlianafh Dlion<l(hi \ GaiiCbJi Gound^^^ Chvn-'im. 
in ^\luch it wis litUl iLSpeitiMlj tint the ilecifeioii 'is to ® 
the Uefcnil int bciiu *iJriicultumt intl the cletisions G\Nn\D!i\H 

lo ninjoimU I limit itiou xml jiiiiMlictioji ^^Gle 
inihmuixiN jiinmmh is thij dctci mined the 

lights of till piitK" With u^iid to nntteis in con- 
lioMis\ in till suit within the ineiniiij ol section 2, 

Cnil Pioitdiiii Code 

It Ills hoiMMi been tonnded th it these decisions 
if ini-s id to llu a lo^iiil lonilnsiori ^onld co%ci 'll! 
inteiloiuton ml n p ns^ 1 in thi suit i iibult stionglj 
condemned b\ tin Pin\ Coimiil in the foUo^M^g 
teims ue not iw ui ol in\ 1 i\v oi Regah 

tioii pK\'iiluig lu ludu whiib Kiidiis it impel itiM 
upon the suuoi to iiip il liom mn intiilocntoij 
Oidii bj which Ik in \ i mkum hinisill i^;,.iie%ecl 
undci till pen dt\ it h d ns not do so ot loi leitiiig foi 
i\ei till binilil ft tlu t iisidei iti ui of tin ippellate 
Couit \o luilioiitv Ol pietidont his been cited in 
suppoit ol such i pioposition ind we itniiot lonceno 
tint 'xnjtliing would be iiioio detiimcntil to the 
i\.pcdUioiis ulmmistiution of jiistioo thin the est iblish- 
iiicnt of u mil which would impose upon the suitoi the 
necissit\ of hO 'ippciliiig wheicbi on the one h'liul he 
might bi hii isscd with endless expense ind deli\ ind 
on the othci inlUct upon his oiiponent simil'ii 
calinuties in the c isi of Mofu->hti) Sintj \ 

The B( ngal Goi 1/ an /i/PJ undei the old C imI Piocedinc 
Code It his been initlici pointed out tint it wis 
held 111 i *yhidaj)2M^^ midK.1 the piisLiitCiMl 

Pioceduii Code tb it i detisi m upon juiisdictiou bj the 
High Couit h id onl\ the clfiit ot icgnlituig pioiediiie 

m (1910) 1 B 1 11 7l» < (1912) 1 B CO 

(lHjJ)7M o I X 83 ti 30> 

01 C 1,1’^ 1 «f 1913 (Un ) 
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i'ii4 ind cTcculed none of the lights of the jm ties foi i)un)oscs 
Cii\sM\L appeal to tlie Pinj Coiinul It isnecessan in all 
these ujcnnistances to e\aiiiine with 2 ^aiticulai caic all 
Ganovdaib the inoMsioiis ielitmgtoi)iehmiiiai\ decioes contained 
in the jneseiit Cj\j 1 Piocedme Code befoie toming to 
the conclusion th it a lesiiU so stionglj condtnined 1)\ 
thePm} Councilhis lieeii intended b} the Logislatiiic 

No doubt such i icsult might be deduced fioma 
liteial inteipictation of the «oids of the dclrnition 
dcciee nu ms the founal cspiession of an adiiidication 
which deteiiuincs the lights of the pal fits 

with legiid to ill 01 an} of the iinttcis in contiOMi''\ 
in the Milt ind of the explanition ideciccispit 
linuuaij’ whtu fuitliei piottcdmgs line to be taken 
befoie the suit cm be tompUtel} disclosed of It is 
final when such idjudicition compUleh disiiosos of 
tlie suit 111 section 2 (2) But it would ippeu thit 
a limited luteiinctation w is conteinpl itod ind th it tin 
adjudication dcteiimning the lights of the paitios w is 
meint to bo an uljuduition iftei i complete litainig 
of tlie ca*<c In c insc it h l^ been ])io\ idtd th it onb 
such i he u in^ sho il 1 ju(l„iaeiit bo iiioiioinieul and he 
followed diutt l»\ stction 5 j his h is bLcn ni nlc 
still cU lui l)N flic inks ulating to tin. lu II Ml-, of tl L 
suit It Ins bnn piOMckd tint jiuiiinunn isstiis 
of law should be liicil it those issues ^ ould c//spos<? 0 /* 
/Jn sm! b} Oidci \IV Jfiik 2 md tint if the finding 
slioultl not bo siilhcitiit foi the ikeision thou should 
be i jiostjioneinent of the he imu of tlie suit but tli it 
if the finding slioiikl he \u//ictfnf foi fhp dittsion 
judgment should be pionouneeil lmii liiough the 
be mug should not h i\e been b\td foi //n fmal disj) > d 
of tltp liUit b\ Oidci XV Rule f It lias been further 
piONuUd tint om1\ iftei the t isc Ins hten he iid should 
there tu judgiiunt and tint time sliould he t thidiiij. on 
t ich issue unless i lindiiig on one or moie issues sliould 
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be \u{}icicii( foi flic decision of the suit and that the 
jiidgnieiit shoulil be the Insis of the decicc and that the 
relief granted o; ofhci detei nunation of the suit shooXiX. 
be cleaih ‘specified in the deeiee bj Oidei XX, Rules 
1, o and 6 The limited mteipietitiou contemplated 
Ins been indicited \^it}i sufficient piecision by the 
follo\MDg lilies which specifj the cases m which 
preliminniN deciees maj oi shall be passed in anticipa- 
tion of the ]nescribed final deciees These cases aic 
adniinistration suitn, Miits foi dissolution ol paitnei- 
vhii)*< Kioiiiit suits mil suits loi paitition dealt \\ith 
in Oiiki XV Rails M l'> lb and Ib Tlie only othei 
pieliininm md linil decuos pioxided aie those in 
inoitgigi. suits undti Oiiki XXXIV Special founs 
foi these picluuuiuj md final dtciecs have been 
pusciibcd m Appondis D Xos > 4 to 11, 17 to iO and 
22 of the 1st Schedule It has then been pioxided that 
if a pioliminai^ docioc should not gixc satisfaction 
llicic must be m inuncdi Ue appcil and that the ques 
tions thciebi decided should not be open to dispute 
on appeal fioni the hnal decieeb^ section 97 But it 
has been lecognized that there well might be iiian> 
interlocutoij, oideis not appealable as ordois undei 
section 101 and not amounting to deciees xx Inch might 
sciiousl^ atk’ct the fin d decision of the suit and it has 
licen expiessly piovided that such oideis should he 
open to considciation on appeal fiom the deciees bj 
section lOo, Civil Piocednie Code It apiieais to me 
mcoiitioveitiblc in view of all these pioxisions that 
the limited inteipietation indicded has thionghout 
been contemplated and that the oiil^ pielxminaix 
deciees sanctioned luxe been exhau&tixely eiiumexatcd 
subject ot couisc to extension by fuitlioi inles laxxfullx 
flamed and that in all othci cases the final deteimin- 
atioii of the suits lias been lequiied befoie piepaiation 
of the decrees This limited inteipietation has moie- 
ovei the meiit ol axoiding the exils -lO stiongl^ 
n M— 3 
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concl-emned bj the Piny Council anti tlieic ■^ould be 
a btiong gcneial piesuinption against anj othei 
inteiin elation out of lespect foi tlie Legislatnie 
This mattei is of fai leaching consequence to tlic 
aclministiation of justice and should theiefoie in m\ 
opinion be lefened for final decision b\ the Tull Bench 
The point being thus icfeiied it -vAas aigued before 
the Fnll Bench composed of Scott, C J, Hciton, 
Macleoil, Shah and Haywaid JJ 
D A Kheu e, foi the appellants (defendants 1 and 
2) — The term “ dcciee’ is defined in the jnesent Ci\il 
Pioceduie Code, 190S as“t)io foimal e\piossion of an 
adjudication ■^hicli, so fai as legauls the Coint cNpies* 
sing It, couclusiAdj detciimnes the iigJitsof the pirtics 
Tvith legaid toalloi any of the matteis in contio\er^J m 
the Slut ’ It iTia> be eithci piohminaij oi final A cleci'ce 
IS picUminai> “ wlien fiiithoi pioceedmgs ]ia\o to be 
tahen bcfoie the suit can be completely disposed of’ 

It IS final “ when such adjudication completely ilispoMs 
of the suit ’ 1 ins definition limits tlic point of ikci’^iou 

to inattcis A\liicli dctoiniinc tlic lights of the paita-" 
Matteis III contio\eis\ aiise on tlie pleadings of tlio 
paitic-i and aie focus''td in the issues inised 

It cinnot be said that e\ciy pieliniinaiy decree 
I gionnd foi appeal But aAhon thcie is i question of 
jnii&diction and the Comt gnes its decision on tlie 
question, tlieic IS a picliimiiuy decieoand appcil lit’’ 
fiom it Sidhanath Dhomhhi \ Gaucslt Goiiiid^\ 
Sed haiaui Vislnam \ SudasJin 
Pathaud ^ Gdugatam Sal haunn'?^ and Xaiay(^'' 
BalKndma \ GopaIJn 

The CoiiU siiouJd go only upon tbo dillmtion of tlio 
teim "dLCiec in seclioii 2 of the CimI Procedmt' 
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Code The enuinonitiotj of piohmin ii\ dcLices in othei 191'* 
■'PCtions ami iiilo^ i'> not e\han&tl^e Tlio hection means 
that at! lights, whiih aie in coiitist het^teii the paities s«aw 
. intl wlmh ail in ll)lltlO\els^ befoio tin Coiiit, wlien Gangapikr 
ileculeil beioiiu tin subjects of a tlcciee Compaie 
Mctioii 109 of the Code which makes .i distinction 
betw'een “deciee and “final oidei The teim 
“ deci-ce ’ is not nep irately defined in the section as was 
done in the Code of 1882 , but it ob\ionsly lefeis back 
to section 2 

Tlie toiiu “ pieliniinaiy ” must bo constiuecl with 
rofeiencc to the mam definition When the decision 
refeis to (vvj matteis m suit, the dccice is picliminiiy. 

It IS final wlion it icCets to all matteis m suit 

Dhuran(lh(i)% with G S Mulgavicar., foi the lespoiul- 
ents (plaintiffs) — Tho distinction between a pieli- 
minaiy decico and a fiu.d decree is tint tho lattei com- 
plctely disposes of the suit, whilst the formei onlj 
disposes of it partially 

[Scott, C J — Do you contend that “ lights of paities ” 
means the whole bundle of lights ’] 

We mean the lights with icgaid to w’hicli the suit is 
biought E\ciy pieliminary dccice contemplates 
“ fiuthei pioceedings ” licfoic the suit is completely dis 
posed of This impoit of meaning is made clear by 
instances of preliminaiy deciees given in the Code 
TJicsc iiislances aie (1) AdministiationSiiits(Oidei XX, 

Rule 13, Appendix D, Foim No 17), (2) Suits foi dis- 
solution of paitncisliip (Oidci XX, Rule 15, Apiicndix 
D, Foun No 21), (3) Account suits (Oidci XX, Rule 16), 

(4) Suits for partition (Oidei XX, Rule 18) and (5) Moit- 
gage-suits (Older XXIV, Rule 2, Apiieadix D, Foims 
Nos 3, 4, 5 to 9) In <dl these cases the Couit, in the 
fiist instance, detcnnines the lights of the parties and 
diiects fuithei pioceedings to be taken Tho Coiiit stajs 
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_ its hands and anjiits the lesult of those piocecdings 
CiiAMiiM Tlie enumeiation of pieliminai> decrees gnen in the 
Code IS cxh.iustiAe Khadcm Hossem \ Emdad 
c.urADnui Hb‘? 5 e/iih) which hioiight section 97 in the new Code 

An \ 

Tlie definition of “decicc” as gnen in section 2 
► cannot be limited in any waj The decision in a ca^e 
must be aimed at aftci the whole heaiing of the c'lse 
(section 33 of the Cotlc) except "when it can be leachcd 
on a ineliminaiy question of law Oidei XIV, Rule 2 
[Scott C T — Section 33sijs wlnt should be done 
undei ccitain cncmnstances It does not say ^'ll'tt 
should be done in all cases Tlic question seems to be 
what IS the meaning of “light”, to what extent cm 
‘ lights ” be limited ?] 

The “lights’ meins substantial lights — lights uith 
legaid to which lelicf is soiiglit 
[Scott, C .1 — The Com t has to consiclei “lights’ with 
loference to “ the matters in contio\eisj ”] 

The definition of “dcciec’ is in ^el 3 wide teinis 
Some limitation should be placed on then meaning 
Wliit tlie limitation must be IS indicated bj the pioM 
svons ot the Code Oitlei XV Rules Oidei XX 
Rules 0 6 

[Macleod, J — C 4 II 1 a judgment be a decioe if it decides 
a suit one waj and not be a deciee if it decides the suit 
the othei way 

Yes, because in the forraei case the suit is decided 
while it IS not in the second case 
As to what orders aie considered deciees, see Bhikhaji 
Ramchandra v Pin shotam''^\ Suhhayya ^ Samina- 
dayyar''^'^ and Mahataja Dinraj Mahat ana Slu 1 J\fcin 
singji y Mehta Hat that tarn Nay ha ) ; 

(«) (1901) 29 Cal 758 W (1885) 10 Bw. 220 

W (1895) 18 5fad 49G (IB24) 19 Bom 307 
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A7;a> in — Tlio a\ou1s “ tlie foinial cxpiession 1914 

of an uljmlication wlncli lontlusnclj tleteimincs the chanmm 
iiglit^' of ilio pniics niclutle a decision on the 
point pf jiiii-diction Tlie word light includes tin. O \\ AI IHI! 
detciinin itKin wlntlici i paititnlai Couif should go 
into a il mn oi not iiul points to the i iglit ol a p iitj, to 
gt t iclicf fioin a p iituul ii Conit 

[He don 1 — The uljudicntion of a question of 
jnnsdiction is not an adjudication on incuts ] 

Tin ijghls au not incuts Thej include both 
subst iiitn c lights and adicctiu lights “Jlatteis in 
ionlio\cisi lefoi to both qutstionsof piocedino and 
questions legaiding which iclicf is claimed, in shoit, 
thej lefex to all mattcis winch go to the loot of the 
question 

[Sliah, T lefeued to Bliaiaf Jndu v Yalcuh 

//nsf/ijO) ] 

C A V 

The judgincnt of the rull Bench was delneied bj 
Scott, C T ~Thc <piestion lusmg in the suit in 
which this lofoience has been made is whethei a 
ilecisioii infaNOiu of the plauitiff upon a pieliminai\ 
defence that the matteis in dispute weie caste questions 
outside the juiisdiction of ci\ilCouits, amounts to a 
pieliminiij deciee flora which the unsuccessful paitj 
must at once appeal by leason of section 97 of the Code, 
and the lefeiiing judgments call attention to 
Dlionddev y Ganesh Gouind^, in which it was held 
that decisions as to misjomdei, limitation and juiisdic- 
tion aie pieliminaiy deciees This Couit is of opinion 
that the judgment in the last mentioned case was 
wrong and that such decisions aie not pieliminai-j 
deciees noi is tlie decision in the lefeired case a 
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pieliminai7 decree. Wo also think certain dicta in 
^^arauan BaUcrisJnm v. Gopal Jiv Ghadi^^\ -whicli 
aiebascdui)on Sidhanath Dhonddevv. Gcuicsh Govind'^\ 
go too f.ir. 

G. n. R. 

(1014) 38 n«m 302 W (1912) 37 Bom GO 


APPELLATE CIVIL 

lief'ne S‘t lianl SeoU Kt Chief Justice and Mr Justice Balchehr 

DATTAIIIJAO mu'-TATVASAIILB biv SiltPIIOIIRAO lUAs ABAS ilJEB 
GHOnPAUb (oniciSAL pLMSTiFr), Arp»tLA\T, < NILKAXTB^O bin 
SANTOJ in VO ALIAS B \Pl SAIIEB GIIORPADB (oricijsal DgF2'‘P4KT) 
BtsPOVDEvr® 

Ptnsiom Ac/ (2^X111 o/ section 0 — Suraiijam — Grant o/ land rcic«u# 
Suit to rei.oi<i— ’Collectors ceitifict'e— Admission of pleader htndmg on 
chtnl — rreUniinnuj ilccree‘’’’A 2 t}>ent—’Jleii>au'l-’’Citil Procedure Code (Act 
Vofim) OiderXLl Itute 

Tlie gniitcc of a SMugim htul n mul for the rccinciy tlicieof Hid nt lie 
trnl n inelimiuai) Hstit mas ium.<1 ai to tlio Hiamttim'ibility of the Biiit Mitlout 
the ctitihtite i>io'irleil foi h\ ecttion 6 of llie Puisiyni Act Tic grontoes 
jile'ulvi iwhnittc<l a tcitihcatc w 1 ut after Mveril adjourotaCRla for 

the iniii'osc filled to picxliici. « ccrtificfttc A tJtcrce mas fhereiipou jns«cil on 
the I'reliiinnaij ii^Mc iliMMisbiiig the suit On nppeil h^ the grantee it wns 
contended that he Mas uni Iwiini] hj the mImi'*sion of tlio jiloider and it mii 
stated tint such cMileuee cutilcl Ic produced ns Mould rendei a certilicate 
mincLes'-an 

Held that the grmtee Mds bound by the admission of ins pleidei and that 
01 en if he M-as not Ko Wnnd there lias no mstcnil before tlic Court to justify 
a reversal of the decree aiul thenfoie ft remind under Ordei ALI, Ihile 23 of 
the CimI Procedure Code (Act V of 1908) was impos-ible 

In the ah&eiice of evidence to the conlraiy theginntofa Sarnnjnm must be 
piesunicd to be a grant of land reicnue and not of the sod 

Kamclandrfl % TcMlatraohl and tloja Bommadecora Venlata Naiatiaiha 
A’mrfu V 2?eya Bommurfeiaro Bhashgalarlu refened to 

® 1 ir^t Appe^ Xo 197 of 1913 

0) (1882) 0 Bom C98 (■> (1902) L R 20 1 A 70 



^0L \\\I\ ] BOMRV'S STRIPS 3o3 

I nisT ippo the ilocision of G V Pit\n(llnn 1914 

Iii't Cl iss Siihoidnutt Tiulgc of Dliniu u in suit D\ttajira 
\0 JO of lOlJ GiionrADr 


Till pi initiff sued (o ieco\ei possession of the lands 
in suit togithii \Mth nusm ind futiiie piofits illcging 
tint Ins f ithii Slndhojii lo till tb Vb is ilieb (ihoii ado ^^as 
the full o^Mici of all the lands of two ailligcs niinely 
Tigori and Ii*apui of talul a Ron and of a house at 
Gajendi*agid that the two mII iges weie Saianjam 
In uiis that the said piopoita was the joint ancestial 
piopeita of the plaintifl ind lus fithci who died on the 
17th Dccemhei 1S99 that the piopeit\ was jointlj 
managed hj the plaintifT and 1ns fitlici up to lus death 
th it afteiwaids the planiti/t alone managed and enjojed 
the property till about the month of June 1900 when 
the defendant s fatliei illegally and without anj light 
took pos',ession of all the said piopcitj and was in enjo} 
iiiont of it till he died about fi\c jeais bofoic the suit 
tint since then the defendant Ind been in enjoyment of 
the piopeitj and tint the cause of action aiose in tlie 
month of Tune 1000 The plaintifif fnitlici alleged tint 
Ins fathei had bequeathed the inopertj in suit to the 
lilaintiff in the jeai 1890 but he Ind not based his suit 
meielj on the light w’hich had acciucd to him undei 
the said will but he also lelicd upon his light bj 
sunnorship and also upon the light to whicli lie was 
entitled as the son of his fatbci The plaintiff piayed 
that the Sdi-anjam lands in the abo\e mentioned two 
Milages be gl^en o\ei to him flora the defendant that 
he should be awuded Rs 3000 as mesne piofits for the 
past tlnee years and payment of fiituie profits be oideied 
at the late of Rs lOOOajeai The plaint was pi eseiited 
on the Ifith Decembei 1911 

The defendant contended intei aha tint the suit was 
not maintainable without the Collectoi s certificate 
undei section 0 of the Pensions Act 
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On the clefendfint’s contention the Suboidinate Judge, 
i)\iTAJiii\ ) on the 13th Septemhei 1912, fianied u pielirainaiy i‘?siie, 

Gito«F.m iijimely — 

Nilkantrw “ Whethei the suit can^lic without a certificate uudei 
the Pensions Act ’ ” 

The plcuntifl’s pleader agiecd that a ceitificate ^as 
neccssaiy and ha\ing asked foi time to pioduce one, lie 
ultimately failed to inodnce it aftei lepoated adjouin- 
inents and the suit was dismiRsoil on the 1st Apul 191S 

The plaintiff appealetl 

yilhaiit AtmaKiiii foi ihc appellant (plaintifl) 
Coya/er N V Golrfiff* foi the lespondont (defend- 
ant) 

Scott, C J — Tlio iilamtifi alleged that one Shidlioji 
lao was tlie full ownoi of all the lands m two Milage'' 
namely, Jigeu and Iiapm of Ron Taluka, and one house 
at GajemUagad, that the two Milages wcie Saianjam 
InaniB, that the plaintiffs fathei died in IS‘19, that 
the plaintifl and his fathei wcic joint and the piopcitii-’» 
abo^o-nlelltlOllod weie managed and enjoyed jointly by 
them lip to the death of the plaintiffs fathei, that 
aftei waids up to about June 1900, the pluntiff alone 
managed and enjoyed the piopeitA, and about the 
mouth of June 1900, the fathei of the defendant, without 
huMiig any light theieto, illegally’ took possession of all 
tlie land and was m enjoyment of it until flAO yeais ago 
w hen lie died, and since then the defendant had been 
enjoying tlie piopeity Tlieplamfifffnithei alleged tint 
his fathei bequeathed the piopeity in suit to him by 
wiUinthe^eai 1890, but the plaiiitilf bi ought the sad 
not meiely jelying upon the light which acciued to 
lain undei the will but upon his light by las suimaoi- 
^ ship and as the son of SliKlhojaao, and lie piayed that 

the Saiaiijam lands in the two Milages ot Iiapui and 
Jigoii should bogiNen oaci by’ the dofend.ait , that mesne 
piofits should be awaided, and fuitliei piofits fioiii fbo 
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(lato of suit until po^sc''Mon at the latc of R'j 1,000 a 
yeai. The (lofiMulmt hy the sixth jni i"iaph of liib 
written ‘Statement pleaded that the Slut was not maiu- 
taiinblo without a (citilicatc of the Collectoi undei 
section G of the Pensions Act XXIII of 1S71 

On the 13th Septomtiei 1912, a piclnnin 115 issue was 
rusod in the tnal Couit as follows Wlietlici the suit 
can lie without a ccit^flcatc untlei the Penbions Act ? ’’ 
On the 22ml of Octobei 1912, the Couit passed its 
decision upon that issue, piMUi? as its leason that 
“2*Ir Kamhli foi the pi untill agices that a ceitificate 
is nccexsarj and wants tune to luoclutt it’ Time, 
accQidingli, m accmdanct with the inactice of CiMl 
Couilsmthis PiC'Ulencj was given to the pluntifl’s 
pleadei. On the 1st Apiil 1913 the leaimd Judge 
disposed of the suit upon the luelnnin ii> issue saying 
“.iftei repeated adjouinments foi the pioductioii of the 
ceitificate, the pUuntitl’a ploadci now inloims the 
Couit th.it the CoUectoi has lefuscd to giant the eeitifi- 
c ite Ho appeiis cleiilj to have icfused the ceitificate 
on the stiength of Goveinment Notification No 1455, 
dated the lOtli Pebiuaij 1912 published in the 
Govcmmeiii Gazette, Vail I, pige 192 The pl.mitiffs 
pleadei wants tunc to appeal to tin* Commissionei, but 
no such leinedj is given to him In law The suit is 
theiefoje, dismissed with costs’ 

Now the plea laised by the sixth u igi iph ot the 
wiittcii statement was biscd upon the jnovision of the 
Pensions Act, section 4, that “no Civil Couit shall 
enteitaiu an> suit lelating to anj pension 01 giant 
of moncj 01 land-icvcnuc confeiied 01 inidt bv the 
Biitish 01 any foimci Goveinment and the subsequent 
provision is that to which I Iiivc alicadj alluded, 
contained m section 0, that i ceitihcato b^v the 
CoUectoi anthoiising to file the case must bo piodnccd 
It lb quite cleat from the plaint that the plaintill came 
II 61—4 
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to tiial on tliG footing of the piopeity winch he seeks 
toieco\ei being SaiJinjani, and It is equally deal that 
the plea contained in paiagiaph C of the wiitten state- 
ment IS based upon the established lulc that, in the 
absence of evidence to the coiitiaiy, the giant of a 
Saianjam must be picsmned to bo a giant of Liml- 
levenue and not of the soil That is laid clown m 
Hatnchandi a ■c Vea/ o/j ao^\ and icfcience is made m 
the judgment in that case lo the definition by Piofessoi 
Wilson in his Gloss nj, of the term “Saianjaro” He 
defines Saianjam os “ tempoiaij assignments of re^en^e 
from Milages oi lands foi the suppoit of tiooiis, oi foi 
peisonal scmcc, usuall> foi the life of the giantee, 
also giants made to peisons appointed to civil oflices of 
the State to cn ible them to maintain then dignit} 
The) veio neithu tiansfci ible, noi hoieditaiy, and 
weie held at the ploasiue of tlio Soveieign” The 
judgment aUo quotes the st itciiicnt of Mi Steele lu his 
“Hindu Castes’ at page 207 tliat ‘ Giants b) the 
Name Government xn jagli 11 \veic cithci Fouj Suau- 
jam, subject to the peifoim nice of militai) senicc, oi 
Jat Saianjiiii peisoiid ja^hii The subject of those 
giants weic the whole ox puticulu jioifcions of the 
levenues of Mlliges belonging to the Snkii 
Usnall) the grants depended on the pleasiue of the 
Soveieigu, and the fidelity of the gianteo 
They w’eic not, in geneial, lieieditai) ’ 
rfi^re £s, ihetvfoie, a piesamptioa tli'it the 

pleadei foi tlie iilaint ft in agieeiiig that a ceitificate 
was necessai) undei the Pen^^ions Act was taking a 
collect Mew of the po^sitioii But if that was not 
con ect, it could only be shown to be incorrect by the 
production of evidence winch would establish that the 
giant w'as not the usual giant of icvenue but a grant 
of the soil Howevei, time was given foi the pioductioq 
(I) (1882) 6 Bom 598 
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of the ccrtificitc nnd the loison foi the lefns^l of the 
ccitificite 'ippt-H" to ln\c been the inle l\ul do^\n in 
the Goxtiniiu nt \ontic'ition cited In rlu Snboidin'ite 
Tiulge th xt c-'i I ilic itps sh lU not be^ntiiiii the C‘X‘'C ot 
Siiinjun*' p 1 tiK J < lu '' iinjuns m not oidi 
iniih hticiliiii\ 111 tl c n ml i ot tlu n id th*!! is 
to 'JON theN d< n )t s « \ ^ t nn th tli c nxsent ot the 
Rnlui" PoNNci to tlu lull ol the h Idti 
ThcpMntifl hoNvtNCi hos nixpeolcd fiom tlu decision 
uul 111*! plndi I o-ifii x-Yuetxii isc itiin without onj 
iintcinK w li iti xi h f i him lu'^ pi'^itixeK osseited 
lint he could 1 1 \i 1 \ n nc il hx nncjc gi'en the 
oppoitiiuitN th It tl i ^i int 111 tills X xsc is. x gt uit of the 
< 50 il ond not of thx ix\ein Ht 'Jivs tint foi the 
piiipo < of xiguing the li p d he x uinot be concluded 
b\ the idmission of tlu j 1 uiitiH s 1 le ulet in the loNvei 
Couit b ciiisc in xdiius ion ol ipUulxi on 'x point of 
law IS not binding upon the client in ippexl Wlietliex 
tlut IS a collect St dement in its un<imlified foim 
wliere tlic admibsion is the diicct cause of the dismissal 
of the suit It IS not nccessaiN now to consider foi upon 
the statement of the appellant s plcadei and upon the 
uithoiities to NNliich I ha\e jnst lefciicd, it is clear that 
the plxintiff could oiiU succeed in showing tint the 
suit could be maintained without a ceitificate if he 
called eNidence to displace tlic oidiini’j piesumption 
legaiding the intuie of Saiaiijam giants and where a 
pleadei in the lowci Court males an admission upon 
an issue legaiding which CNidcnee might be but is not 
giNon we ha\c the authontj of the Pii\j Council foi 
holding tint the client will be bound see Boja Bom 
madcLaia Venl ata Nai abimha Nanhi \ Bajci Bom'' 
madcicaa Bha^htjal cnlu Let us howcNer, 

assume tint the appellxnt is not boiintl bj the admission 
of the pleadei inthelowei Couit then we hiNe befoie 
a> (190 ) L K ‘’I I A 7G 
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us an tipiioal -wlxeic the lo\\ei Couit lias disposed of the 
suit U2)on a piehminai^ point We cannot then remand 
tlie case nndei Oidci XLI, Rule 23, unless "ue ie\eise the 
deciee in this ai>pcal But'wlut niateuals have •^e to 
justify us in lexeising the dcciee The piesumption 
based uiioii higli unthoiitj is that the decree was 
peifectlj iiftfht, but the apiiellaiit has come to this Coiiit 
toha\ethe dociee set aside and tlic case lemanded 
Without a piiticJc ol doeamentaij evidence, without 
an^ statement bised uiioii allitlaMt, to induce us to 
hold tliat eMdence is foitlicoming whicli ought to have 
been iiioduced in the lowei Couit in tl>e inteicst of the 
plaintiff, and winch would Jia\e been puoduced but foi 
some gla^e eiioi on the pait of his pleadei We cannot 
piesume that this is tlio case We, theiefoie, hold that 
the decision ot tlio lowci Couit wms uglit AVe dismiss 
the appeal w itli costs 

Appeal dismissed 
j G R 
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Be/o c Sit Baul Seolt J\l Ck rf Tastiee ami T/r J titire liUchelor 
JA^ LRUIIAI JOB \DHAI (obigivai. Pi \intii Jf) Am llant t GOP 
iniAN \IISI ASn 0T11EI«! (oriGiML Difesdvst?) Pe'>po\dfnts ^ 

D'l aqiidri at& 'ttiiiuiAari TpKfrw {iit/ni Art ^ vf 18€2^ 

Uinecngiiiifed tub diuuoH of a lU^g — '\lorigage — Coxemnl in the mortgage 
deed — Claim for comj eneatioH bawl on coienant mainiamabU — Indian 
Conhaet let (/I of ISJS") necUon 65 — Sjtecifc Relief Act {I of ISJI) 
eection 3S — llortg igor hoi Itng at te ia> I of mortgagee for vpxrarde of ticthe 
years — Adierse j obsession of Umdrl interest 

In 1S97 tlie house in suit mlcertun ctler properties were inortgaffe<1 
the lUuitiirs fitJei Ij tl (I fiiil-ints tlc^ ]i\ing purclnxel the properH^a 
fron tir lhi),«hr twntr in 1R93 In I'lOl on iccoimts Ituigtflken p"^ 


Scond Apjeit N« of miS 
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• ft! ) r 1 1 n\ w 1 I t I i\ j >rl t il 111 itgi t Itl i' wliili t!i \ ilan c 1914 

• f tl <l ! t \\ I- 1 iir< n \ I fr< Il 1 1 rt_ « f II « 1« u in -.nit Tlii <lo< 1 ”7^ 

jAVEnBIIAI 

• fi ilcn inn I I \ititiiitl I 11 wi t mi-* — Torvbhii 

If tl I I ill I- V II Inn 1 I In til iin^llel IL r (,0|II1IIA\ 


if tl I il I I I I 1 1 ^ r ) 1 l' I \ iiul II 5 r pcrtA Nai 'll 

r I II I I I r I I I t in I \ > II V nil r il 1 

1 r \ nr I II 1 1 ) lx ii !'> < il 1 In I iiti ! I I tl I uh 

' j luiitiir-x till I 1 \ irl\ lilt tl 1 t I I li « ^ I i »L I I) 

JO li Tim I'lO'i At tl I II iti 11 I 11 lit lent ii ti tl it i iii Iiil\ 
l‘'t) t tl L iKfii laiils rifii I t lilt ikr | si ii t ilit iliiiitilT On 
tle'itliN iLiiilsr 1 'll) t It- ] 1 iinlilT II It> Komi | c I n t tlie Iioiwl 
r III lU lit riiitn It <41 i t njii it i lit dtttti huts ci iitendi ! 
tint Util il iirt„i. ml rvi t i ts «tti ' il iiidtr tlie Ulii^ihn Act 
mltlnttli lit \M 1 rr 1 I \ liniuti lit 1 "tr L iiH iiiilield tlnsc 

I ontcnti 111 an 1 di«nii td tlit tuil Hi j I in t If I ititi^ jpttleil ■ — 

Held (1) tint tilt murlfeo^t i< wtll ii tin tii tuts wvrc t id nn kr tli 
j roM mni of Blii^ hn Act HJOJ 

(2) tl it 60 far n't tlic cintrict <*t luort,^Jr•t 'tax Ltnctiiitd tlie t nstderatini 
failed (til 1 ii<( iiiltlciiiw j jtl\ inctil I j tl c plimtill leaig m t cj it ceiti d 

I I tlie <1 feiidiiits f r 11 L itiinlilla iise tlic miiI to remcr it ixai lorn 1 
ttti Kr ArtuK Ci of t) c I imitation Act 

(3) tlut iltliougli tlie m rtfeagc na-i v< 1 1 uinler tlic Dliagdin Act it ivis 
Of cn to llic plamtilT to chim tinder the coienant cmt'iniod in tlic mortgage 
dred 

(4) tl It the ihiiitit^A poAxCbXon from Idiuai} 1897 to Jul} 1909 gave 
linn an nl 'olutc title to the hunted inteicst ns mortgigeo nnlKo ]u tified Iik 
( iauii unkr the covenant for compcimtion for diaturlmncc 

(')) ll It the claim iniler tic civenant vvns vvitUm time for the breach of 
the coveinnt d d mt occur till 1909 when tl defciidantn refused on dcniai d 
to surreiiKr pos es ion 

bECOKD appeal from tlie decision of Molianiai Dolat- 
uii, Suboidinate Judge of BioacU tvith appellate 
poweis, confiiining the dcciee passed by Kaisandas 
Jeshingbhai Desai, Suboidinate Judge of Jambusai 
Suit by a moitgagee for ieco\eiy of possession of a 
house moitgagcd oi in the alteinatnc toiecoAci the 
amount of the moitgage, namely Its TJO, fiom the 
person and othei piopeity of the defendants 
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The plaintiff alleged that the house in suit and 
ceitain othei propeitics Tveie by a registeied deed of 
.Sitl rcbiiiai^ 1897 iiioitgaged to the plaintiff’s fatliei 
by tlio defendants 1 and 2 and Shankai Naisi, tlie 
deceased jiusband of defendant 3, these moifgagors 
ImMng inn chased the piopeities fiom the bhagdai 
oiMici in 1S93 , tliat in J90I, on accounts being taken, 
pait of the piopeit\ ^as sold to pay pait of the moit- 
gage debt TMiilefho b dance of the debt ^as seemed 
b} a tiesh moitgigo of the house in suit, that the 
defendants 1 and 2 and Shankai Naisi, oi, aftei his 
death his wnhm tlic 3id defendant lemained in 
possession of (he liouse as plaintiff’s tenants undei 
\eaih lent notes, tliat the last such lent-note ^as 
passed in 1908 , tJmt the deiendants lefused to snnendei 
possession that c\en if the «aid moitgage be plo^ccl 
to be one lelating to a scpaiated poition of a hhaff, stilli 
bj reason of t^ehe ^eais ha\ing alieady elapsed since 
the oiiginal moitgage of 1S97, the plaintiff had become 
oXMicr of the light b\ ad^elso possession as moitgagce 
It ^\as fuitliei pleaded that lu case the plaintiff should 
not be held entitled to ieco\ei possession, ho vras in 
an\ c^cJit entitled to .i sum of I?s 740 as compeiiStition 
nndei ^ co>cnant contained m tlie deed of moitgngcin 
following teims — 

If -tlitr Ifijll li- bin Iraiict or olsmiction concerning the hmi‘5c or if 
the lin ise «hoiild 1 e til cn out f ^our po«e«‘'ion then Tve nncl oiii property 
and our lens nml repre cntitne^ ire biMe for nny Io«s i ou may suffer nnd 
for jour II « nc^8 aihanccl 

The defendants admitted the moitgage-deed and 
lent notes, hut contended that they weie %oid undei 
the BlngdaiJ Act, the house moitgaged being an 
uniecogmsed snb-diMsion of a hhag , that the idiintiff 
took no intciest m the piopeitj’ citliei nnclor the 
mortgage oi undei the rent-note and that the suit 
billed hj limitation 
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Tlie next point for determination therefore is whetlier tlie jilaintifle s nt 
ishirredlj lunitatjon It amII appcir from tlic (lici-iin referred to nbo^c 
tint compensation nns nnarded under section 65 of the Indian Contract Act 
as well as Ij aartiie of the collateral agreement cinfamed in the deed avoids! 
Section G5 enacts that when anj agreement is discoacred to 1 c \ ok1 part) wlo 
hasrecened nii) advantage under aucli an agrcemint must rctiiiai it to tie 
partj fiom wlmni it vras received Appareiitlj tlicrefoie no cl imi for such 
a refund could le adv anced unless the party ndv aiiciiig it comes to 1 now or 1 1 
other words dtscoveis that the transaction in winch he paid the mono} or 
thing IS void In the present case I have held that plaintiff came to know 
of the allegation hj defendants that the house appertains to SAay only after 
the dccisim of Suit ho 663 of 1908 Can he le said to have legally 
discovered at that time only tlie defect m J i« title ’ In the case reported st 
p 593 of I L B 25 Bom it has Kcii held that when the contract of sale 
was void ah imtio the consideration for the sale must lo deemed to hare 
failed from the date of the contract whether purcha tr knew of the defect 
or not The Privy Council case reportcil at page 1‘’3 of I L B 19 Cal 
was tlie I asis of that decision Similar primipJe was Jiid intliecase reported 
at p "60 of I L B 20 Bom Tliesc rulings govern the l resent ca«e * ® 

I theieforc hold that the pre ent suit i ot havang 1 een 1 roiiglit vntlim three 
or SIX jears from the date of the mortgage deed m «uit I** barred 

The plaintiff appeiled, but the tleciee of the loTvei 
Couit 55 as coiifiimcd bv the Distiict Judge 
The phiintiff 2 )iofeiietI .» cecond appeal 
DA ^ foi the appellant (pi untifl; — We submit 

that the title to an nniecojnised sub-divi'non of i 
bliag can be acquiied by ad\eise po'^se^MOU Adam 
Umai 5 Bapti Heie the defendants had 

acquiiedsuch title against then oiigmil 5endoi 
moitgagee liom defendant, 55 0 had theiefoic acquiied 
title hy ad5eise pob-acssioii of limited inteiest 

Fuitliei, 55e aic entitled to ieco\ci cTnnpen'^ation ou 
the stiength of the co\enaut moutioned in the inoit- 
gage-deed, and section 05 ot thcContjact Act fa5 Gin's 
such a 5ie\5 The consideiation cannot be said to ha5C 
faded until the iTofendants lefnsod to jiass a lent-notc 


w (1‘Mw) n B III Ilf 
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Oni hint IS ■within time fiom such pciiod 
Sim hahas ^ Parini 

Again, the defend iiits uc estopped then InMiig 
acknowledged oni title is moitgigee see section 43 
of Transfei of Pioi)cit\ Vet 

G X Thai oi foi tlie uspomlcuts (defend ints) — We 
contend tint an alicintion of an uiiiecognised sub 
diMSion of bhaq piopeitics L\cn b^ a iion-bhagdu ib 
^o^d Jijdihai \ Paqji^'^ 

Xo question of uheisi po-'sessjon cm aiiseheieas 
the moitgnge ind the leiiUnotcs weie both void 
Larmanlal \ Miihhaal Slnulhai Ball i idtna \ 
Babaji 

As to compensation Jijihhai \ Xat/jd^^ ^c< ins to be 
against us, but in tint case no qucsinm of lumlation 
aro«e ns the suit w is luooght within two jciia ot tlio 
date of alienation Hcie tin diini w is baiudas the 
moitg.igt was loid cib miho and so the consideration 
for the inoitgagc failed on tlic dite of the moitgige 
Hamimaii Kamat \ Hainimau Mandui^^K AKhsti 
\ VajesiH(f^*K Tithircnn i Mm hdhat^ , Xa^sinr/ 
Sliii hal as V Pachu Parnbal 

As to estoppel, theie can be no estoppel against an 
act of the legislatme Sla tdliai Ball nshna v Bnbaji 
Mala^'’' 

Kliai c, in icpiy 

Batciifloh, 7 — Tlie pliintiil, avho is the appellant 
befoie us, Inought this suit as moitgagec to iccoiei 
possession of a house and Rs 14 as lent oi, in the 
alternatiie, to leco^ei Rs 710 fiom the moitgaged 

(» (1913) S7 Bom 538 « (1914) lSB<m "0^ 

(’UlOOO) 11 Bon I 11 r93 P) (1891) 19 Cal 1 ’3 

Ul (1908) 32 Bom 449 ot p 454 W (1901) 2o Bom 591 

m (1902) 2f Boil 7aO 
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liou&o and otliei piopoities of defendants in case the 
Coiut should liold that idaintifl’s inoitgage ■wasaoid 
The plaint sot ont that the house in suit and coitain 
othei piopeitios ■\\eic, hy a legistcied deed of 1897, 
moitgaged to the plaintiHs fatlici by defendants 1 
and 2 and Slianhai Naisi, the deceased husband of 
defendant 3, these nioitgagois baaing pui chased the 
piopeities fiom the hhcujdai o-v\nci in 18'^" , tli.’t in 1901, 
on accounts being t dvi n put of the piopcilj was sold 
to pa^ put of the moitgigc debt, wiule the balance of 
tlie debt "SAas socuied by a ficsh moitgagc ot the house 
111 suit , that the defondauta. 1 and 2 and Shaiihai Naisi, 
01 , aftei Ills death, his aMdo^, the thud defenclaut, 
icmained in possession of the house as plaintiffs 
tenants uiidci ycail> lout-notes, that the last such 
lont-iioto was passed in 190S , and tliat tlie defendants 
lofuscd to suiiendci iiossossion It a\as fiiithci pleaded 
that, in cise the plaintiff should not be held entitled to 
leco^ Gi possession, he was in any event entitled, iindei 
a covenant contained in the deed of inoitgage, to a suui 
of Rs 749 as coinpen«jation, that being the sum due 
undei the moitgage 

Tlie defendants ailmittcd the moitgage-deecl and 
lent-notcs, but contended that tlicj vicie void uudei 
the Bhagdaii Act, that tlic iilaiutiff tooh no inteicst m 
tlie piojieity eithei undei tlie moitgage oi undoi tlio 
lont-notcs, and thfUt the suit A\as Iiaiicd by limit itioii 
On the matciial issues both the trial Couit and the 
lowoi Couit of Appeal lm\e found that the moitgage 
and the leases wcie \ok1 ah nvtio, tint the defendant" 
weio not estopped from laising this contention an<l 
that the iilaintiff’s claim to compensition -lAnsbaircd 
by limitation On these findings, so fai as concern'’ 
tlie house now in litigation, the suit vas disnin^ed 
Fiom this dnniissal the plaintiff bung‘< tlie piescnf 

.ipptaJ 
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riiL piopcifs in snit liting iilmittcdlj nn iinic- 
<.Oj»ni'-cil sill) di\ ision of i hhaif its ‘ilieiiition is 
pioJjihitcd h\ ‘•tcliott o of tlie Blngdiii Act, 1S62 
lln. 'iigaiiKiit \d\ uiccil in tlie lo\\ci Couits that 
this moitgige t-ould bt sa\til fioin the iiiohibitioii 
\Nas not jnesscd biliiL ns iml Jijibhat v 
IS luthoiitj foi lilt \i«.\\ tint the moitgigc is \oid 
undci the Act iiont the loss because the oiiginil 
moiigigois A\eio not hhuijdats fhe leiit notes ^^ele, 
we thinl pait and paictl of the one indivisible 
tiaiisiction thej ut thneloie t xmled iMtli the ille- 
giht\ ^^hlcll affttts tht mo»tg,age md tliej must 
suflei the same titc Wc hold tint both tlic moitgage 
and the lent notes iic \oul 

The ouh leiinining qucstum is tint to which the 
uguinonts hefou iis weie dmost t\clusi\ely conflued 
n unclj whether the pin nil is uititled to aii\ and 
^%hat compensation Tuc lowti Couits lollowing 
fci lii\c <Ucid I that the planitilE Ins 
i good cl uiii to comps-tisitK n under section Oj of the 
Coiitiaet Act but both Courts lri\e felt compelled to 
lioUl tint the claini is out ol lime though the learned 
Suboidin itc Judges iceogiiise the hardship of i decision 
a\hieh dtpii\es the pliiiitifT both ot lus moitgagc 
secuiit^ ind of the inont\ xxhich he iiU meed It maj 
bo obsened in passing tb t the li iidship luppens in 
this case to be all the git xlei bee rust it is found th it 
tbc jilaiotiJl b id no 1 iioMli d,i of the W/o/ ilniactei of 
the plopelt^ until the decision ol i foimti suit filed so 
lite as lyos But both the Couits ha\t felt toiistiamed 
to hold tint in isniueh as the conti ict ot moitg 
\oid ah until the eonsulei itioii must be t tki n to ha\e 
failed fioiii the tlite of the coiUnti that is 1897 
vhethei the plaintill is m ui of the ilkgalily oi not 
foi this MOW tht^ hieeiilitdon dirfebi/ ^ T'cycs/ugt' 
t ) (1 )s) 11 I! \ 1 ni U U) r 
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wliicli follo'SAed the decision of the Piivy Council in 
B^amimtin Knmat'v Hanujnctyi Mandiu^'-^ It cannot 
be denied that if this Mei\ he sound and talviug account 
of the ■\\liole of plamtiff’s case, the claim foi com- 
pensatien is out of lime So f.ii as the contiact of 
moitgage is conceined, the consuleiation unquestion- 
.ibly failed ab mitio, and the money advanced by the 
plaintiff’s piedecessoi-in-titlc \\as mone}' iecei\ed by 
the defendants foi the plaintiff’s use, ■sMthin the mean- 
ing of Ai tide 62 of the Indian Limitation Act Undei 
that Aiticle, theicfoie, the plaintiff is now too late to 
obtain compensation in lespect of the considentioii 
attaching to the moitgage 

But tlieie still lemains tlie question whether the 
plamtill IS not entitled to leco^el foi bieach of a 
sepaiate co^enult contained in the deed of moitgage 
That co^cnant was passed by tho defendant moitgagois 
in the following leinis, “if tJieie should be any 
hindianco oi obstiuction concerning tlic house, oi if 
the house should he tahen out of \oni possession, tlicn 

we and oui piopeit^ and oui hens and lopicsentatues 
aie liable foi nnj loss \oii niiv sufToi and foi joui 
monej's ahnnetd A.bsuimiig foi the moment, that 
thib co\en int can jnopeil^ Ix m idc tlic babis. of a claim 
foi coinpcus itioii imlependontl^ of tlic oiigmal moit- 
gnge it IS plain that that claim wnll be within time, 
foi tho plaintiff b case is that the hi each of the coi on mt 
did not occui till 1900 when, the tenn of the last loise 
haling evpiied, the defendants idiised, on demand 
made, to suiiendei iiossossion and the suit was filed 
in 1910 Wc 111 notice also that this coAeiiant is of a 
diffeicnt thai-actci flora that which, ni At dcstt's cast', 
was held incapable of saMng tlie plaintiff’b suit fiom 
the bn of liimlation Poi thoie neithei the plaintifl 
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1101 Ins Aojuloi had jiosscssioii of the uanta laud in 
suit, and the co\cn uit it A\as licld, did not amount to 
an agiocnieiit to compin's.ito the puichasei loi non- 
poc‘.c«''ion, but piocudid on the a«;*»uinption that he 
had obtained po-''' 0 ''sion IIcic the to^enant co\eis as 
tvell the Iniuhanec oi obstiuction should 

occni in t dving po^sesbioii as the cast uheie possession, 
aitei having once been obluned is afteiwaids taken 
a^aa fiom the puichasei 

It lemains to detoimine uhcthci, although the moit- 
gaje IS \oid iindi.i tin Bhagdaii Act, it is open to the 
pliintin. to claim uiuhi tins co\eiiaut It lias not been 
suggested tliat in the Indian Contiacl Act oi anj othei 
Indun enactment tJieic is an> thing to piohibit such 
a claim , and the onl\ pioMsion uliich has an> boaiing 
upon the question ol Its \alidit\, nuneh stction 65 ot 
the Conti ict Act 1 i\ouis tlie mc\\ th.it the defendants 
aio hound to m ik( icstilulion Haeing legaid, hou- 
e^ei, totlie piecise uouling of section 0'>, theie maj 
peih ips be ditlienU^ lu holding that this section is 
cluectls applic ible to oui pieseiit f.icts, but the section 
at le 1 st indicates that the plaintifl s claim is consonant 
\vith the gcneial piinciple adopted by the statute 
Assuming that the plamti/Fs claim uiidei the covenant 
canuot he ^liollj justified b\ lefeience to section Go, it 
follows that the point undei discussion is not co\cied 
l)j any Indun enaetmeut That being so, it is com- 
petent to us to till 11 loi guidmcc to the decisions of 
the Englisli Couits on a similai stife of facts In 
Kd ) ibon ^ Culc^^ tlic plaiutill sued uiion a bill ol s de 
tiansteiiing to him the pioi>eitj m ccitain by \ea 3 

of moitgage secuiity foi a sum ot 4.2,500 aibanced bj 
the plaiiitifC But the bill of sale itself w is \oid undei 
a paiticulai st.itute. iii.israueh as it did not locite 
the ccitificates oi itgistij \ct it uas held that the 
"plaiutill V as entitled to sue the moitgagoi upon his 
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peisonal covenant, contained in the same instiument of 
moitgage, foi the lepayment of the money Foi the 
defendants it '^\as contended that the whole instru- 
ment ^^as void, and Counsel relied upon the compie- 
hensive "wordb of the statute which were that “ the Bill 
01 othei instiument of sale shall be utteily null and 
^old to all intents and puiposes,” aiguing that the suit 
^as an attempt to malcc the instiument good to one 
intent and puipose The Coiiit, ho\%evei,held that the 
statute was not to be constiiied thus haishly, and Loid 
Ellenboiough, C J aftei obsei\ing thatinteims the 
statute piupoi ted to \acate only the bill of sale, said 
“It does not vacate the ^hole instiument •<^hzch ina\ 
happen also to contain an> othei independent contiact 
between the patties, but that pait of it onl> which 
opci ites as a bill of sale .To go farthei, and \acate 
the co\enant foi the payment of the money lent, would 
be going bo^ Olid the icason and object of the Legislatuie 
in order to woiL injustice ’ And Lo Blanc, J Slid 
“The object ot the Act, nliich was to enfoice a nieio 
political legulation is eliectuallj attained by a^o^dlng 
the ti msfoi of the ships loi want of tlio icquisitcs in 
the bill ol sile xnd theio being nothing iminoialin 
the tiansaction itself, theie is no necossitj foi taiijing 
the consstiuction fiuthci ” Ihc woids which we ln\o 
quoted ^eem to us to be apposite to the piesent case 
The Bhagdaii Act, lihe tlic English statute, Las foi its 
object to enfoicc a political legnlation, the picaiiible 
sotting foith that the pcimanence of this supoiior 
temno is cndangeied b’v the piacticc of attachment and 
sde, hy ci\il piocess, of the homesteads and buildings 
appei taming to the bhags, and that it is desiiable to 
pioAcnt tlio alienation of anj uniecognised poition 
oE a hlia(/ But, as in the English case, tlieic is nothing 
immoial in such alienations pa sc, foi jiolitical 
itasons tlicj aic jnoliibitcd by liw And is the 
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Enphsh stUutt m tlic ^^ol(ls of Loid Ellcnboiougli 1914 

\ unttcl onh tJio bill of mIc and not anj otliei ia rmivi 

nuloicmlent contnct ^^lucll might be coiituncil iii the toRAnim 

invtnnnont *50 ‘■cttion 3 of the Bliigdiii \ct i^ioMdes GonceAv 

onh tint it sluU not bo liwful (iiilei aha) to ilicmte 

01 mnitgigi iin umccogni'snl subdivision of *1 hi arj 

tint snv such ilunitionoi moitgsge slnli bo null niul 

void md tint the Collectoi miv iciiiove fioin posses 

sjoii Tfiv such 'ilicitce o! moitgagee who is m possession 

in Mol ition of the scLtion It is m tiu piescnt cise 

the moifgigt ouh tint is to be ivoided ind following 

the 1 ingn igt of Ii Bl iiit T we nnj saj tint the 

object of the Act is tffectudh ntt lined b\ ivoiding 

tilt inoitgago ind thcie being nothing nmnui il in the 

ti ms iction itself thoic is no neccssitv foi cniijing the 

constmction fiiithti so is to tii ibh the moitgagoi both 

to iccovei possession of the stciiiitv niid to letiin the 

monevs idv metd A^/ms n \ w is f llowtdm 

Poijnr\ Mayoi of B / wlion 1/ tn/ \ tcakc^^'> 

w s also lelicd on This 1 ittci i ise was conteined 

with the glint of i lent clnigc cieitcd bj i icetoi out 

of his bcncflcc such clnige being ibsolntelj void 

imdei the stitute 13 Eli/ c 20 But is tlie deed 

of glint cont lined i covenint by the icctoi pei 

honilh to iny the clnige the Coint icfu&cd to ouler 

the deed to be deliveied up foi emccllition ind held 

the covenint to be valid The giounds upon which 

LoidKenjon C T put tin jmlginenl of the Coiut vveie 

stited in the following woids> winch ippcii to ns 

ipplicible to the piesint ippeil Iii tins cast siud 

Ills Loulship one of tlu defend mts cxccutnl t deed 

bj which he gianted in innuitv oi icnt ch ugc out of 

cci tun benefices Tlnsisnot malam n e Tlieic is 

nothing vvioiig in such 1 tiinsiction except is fai is it 
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pioliibitecl bj the statute If indeed theie had been 
any moial tuipitnde mixed m it, I would ha^c followed 
it in all its consequences but a deed tli it was intended 
to opeiate one waj, may opeiate anothei waj,n/?^5 
magis talcat qnam jie) eat, if honesty leqiines it ” It 
seems, theicfoic, to be clem that wlieie, as heie, tbe 
covenant is colbitcial and not merely dependent upon 
tlie piinciiial contiacfc, it maj' m such cncumstnnces is 
these, foim the piopei basis of a claim, G^en though 
the main contiict be, as licie, wholly null and \oid by 
statute It appeals nocessaiy to explain tint this is so 
in confoimitj with the authoiities cited, because m 
Payne i Jl/ayof of Biccon^^^ Baion Biamwell, ns ho 
then was, used language which might seem to cist 
doubt on tlie pioposition that tlie coNenant might be 
good eaen though the alienation might be wholly ^Old 
by statute We do not think, howo^oi, that the 
language used was leally intended so to decide ■* 
question which was not then stJictly befoie the Couit 
because the loained Judge himself quoted with appl 0 ^al 
the decibioii m Kenisons case, whoio the moitgiffe 
of the ships was \oid bj st itute and Watson, B ichcd 
upon Lonl Kenyon s judgment in J/onys i Leat 
wbeic the giant of tlie lent chaigc was loicl bj’ statute 
The most tliciefoic, that defendant’s counsel can now 
make of Payne a Mayoi of Brccon^K is to say that it 
was not so stiong a case as cithei of the othoi two, and 
that the Couit decided the case they had bcfoic them , 
but in so doing, they exiuossly appioied the decisions 
in Monys v L/cake'^ iiid Ko t tson v Foi the 

lest it IS only necessaiy to add that in Payne s tht 
Mnnicip il Coipoiution of Biceon hadboiiowed money 
foi a pnipose to which the boiongh fund was not 
applicable by section 92 of ■> ind 0 Will 1, c 7(1 and 

0 (IftoS) UI ^ \ ST** O T n 411 
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Ind ns secuiit\, cNocutcd *i deed of inoitgnge \Mthout 
the nppiohntion of the Loids of the Tiensnij, ns 
loquued 1)\ ‘section 01 of the Vet The moitgnge ^ns 
conssequenth iiwnlid but tlie deed contninod n co^ eunnt 
to lLp^^ the bollO\^ed mone\ nnd it ^^ns held tint tins 
co\ennut is n did iho judgment of the Couit wns 
ns \\L lin\c ‘'nid hiscl upon the ensos of Mouys \ 
Loal nnd Konson \ Cole^^ is to ^\hlch VVntson B 
snid ‘ Ihoso cisos ul founded on good sense nnd 
no ‘'Oniid 1 iw nnd it would be mtschic%ons to distuib 
them Ilut iKing so it ennnot wc think be fniily 
snid tint in P<ii/n s tlu Comt decided foi the 

n didit) of the coien int in«.iel\ bctiuse the moitgnge 
CNOtuted In the coipoi itioii w is onl^ iin ilid nnd 
not ^vholl\ \oul l)j the stitutc Aput fioin the 
gonoinl lelianco on the niithoiitj of tlie cises of 
Moiiys ^ Leaf nnd l^mtson \ C>1 the latio of 
the decision u\ Pa fm s <a w i'' in tlie woids of 
Matin B tha ilnu w u* iKtInng in the stitute 
of 'Will n wliitli piohibited <x coipoi itiou fiom 
entciing into ico\cuintto pij its liwlul debts We 
find tint theie is nothing to tint pnipose in the Bhng> 
d\ii Act nud tint though the tinusfei b^ wij of 
luoit^nge must bt sU i&idt is \oid uiidu the stitute, 
tlie rujlish luthoiities show consistently with the 
piinciples embodied ’ii see ti in t> » ot the Indi in Conti net 
Act aid seetiou 3S of tlu Specific Relief Act tint the 
VtlwaUtL catetled to el'.eva Uivice tJLee cAveewAt 

I\ow tiu eistnuit piomises eompeiisition iii the 
e\ent of tlie ilistiiibince ol possession aid the pi iinliff s 
c isL upon this point is put in this w ly fhe lust inoit 
gn^c w IS excciittd on id lebiniiN ISJT mill to'tied 
the house now in suit to^elhei with <ci t lui otliti pio 
jiiitic B\ inotlici inoit i ot 1 UU tlu iiou''i. dont 
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was sociued The house was ne\ei lecleemed fiom the 
inoitgage of 1897, and the possession then tiansfeiied to 
tlio plamtifC was held by him continuously till July 
1909, ^^lien it was fiist challenged by the defendant'! 
Till oughout this peiiod, the defendants jiassed anmnl 
icnt-notesto tlie plaintiff, and, consequently, held as 
the plaintiff’s tenants The last of such lent-notes wis 
passed on 20th June 190S and it 'Has not till aftei the 
e\piiy of this icnt-note, that is July 1909, that the 
defendants, upon demand made, lefused to sunendei 
liossession The peiiod fiom Febiuaiy 1897 to July 1909 
exceeds the twelve jeais picsciibed by the statute, and 
the phiiutiff iches upon Ins possession thiougliout that 
peiiod as giving him an absolute title to the limited 
inteicst and so justifying his claim undei the cosenant 
foi compensation foi distmlnnce In oui opinion this 
contention must be allowed Tlie moitgago and the 
lent-notes aievoid, butt) cplanitifffoi ov ei twelvcyoais 
was in possession of the limited intoicst as moitgagec m 
possession and in asseition of tli.at light hold adv eiscly 
to the defend mts who contmnonsly attoined to him 
As against tlie defcnd.ints tho plaintiff’s title to the 
limited iiiteiest h*ul become absolute by July 1909, and 
it IS now too late foi tlic defendants to deny eithei the 
plaintiffs jiossessioii oi then own ♦distmbance of that 
possession in Jidy 1909 If authoiity be needed foi 
these cosie!as!on&, Jwty i<.£ei to Aa\m£ ^ 

Bapn BaiuajO-^^ as showing that jiObSLSSion lield imdei au 
alienation void undei the Bliagdaii Act is adveise to 
the tiiie ovvnci, and to Bttdesab v Hdumanfa'’"^ »■’ 
showing that jiosscssion of a limited inteiest, equallv 
with possession of the absolute intciost, cieitc‘5, when 
hold adveisely for the statutoiy jienod, an unimpeich- 
abk titU 


oj (I n til nc 
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It follows til it tliL' pi iintiff li.is .1 good claim foi com- 
pensation undei the coacnant But since the inoitgage 
IS \oul, the amount of the claim lunst, undei the Dam- 
(Jtipat mlQ, be limited to double the pi mcipal Tlieic 
will theicfoie be a dcciee for the plaintiff foi Rs 400 
with costs tliiouglioiit and inteicst on judgment at 
0 pel cent, till icalisation 

Dccicc tariecl. 
j G R 


AL^PIILIATE CIVU. 


Drf>jri Mr JuMnf l[cal n anl Hr JasUceblnh 

Mill 1. \ VM> fTiiERs(opi iN»i DrptMAMv) ArrELUST® 

t PRUILAD and un us (oki iwl PiAisiurb) 

1«C'jP0\DEST« ® 

Uin Ln — Mita ) »? i»fi — Parhlio i hj gran ho> i — P Uri al 
tlri gr<t itittvil et (iilitlelt i *A<tre 

Atconling to the Mitikslura the pncmnl step grinOntotUeT is cntitleil to \ 
Klisrc m tlie famil) eatite \tbcn it is partitioned imong her grin 1 oiia 

Appeal fiom the decision of X B Majumdar, Fust 
Class Snboidinate Judge of Dhulia. 

Suit foi paitition. 

The facts ^^ele that one Sitaiam died Icacing liini 
RiiiviMng a son Ramkiishna bj Ins fiist \Mft, and a 
widow (langabai, his second wife On Ramhiishna’s 
death, two of his sons (plaintiffs) sued the othei thicc 
(defendants) foi paitition of the fanulj piopeit^ 

The defendants contended infn ali(t tint Gangabai 
(the patcinal step-giandmotliei) was entitled to a shaic 
on paitition of the piopcitj and was a neoes''aiy paity 
to the suit 


Pil4 


JWEnClIAl 

lopinim 

Giudiivn 

Narsi 
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The Suboidinatc Judge held that Gaugab.u not a 
nccessaiy paity to the suit, on the following gioimds — 

winch j8 the aiithoiitj followed in tln^ paitcftlic comtij sijb 
m Chapter 1 section 7 \en«; 1 — Let the mother il o tike nn cfjinl shm ' 
It makes no mention of the grandinotlier ^ajnyiaaikja Smriti winch i' 
consnicred as the puncipjl Smiiti on Hindu Law on this side of Imln rofiis 
in Chapter II verse 123 onh to the mother and does not mention the 
grandinotlier "Mynlha in Chapter IV quotes scvenl Smntiea in siippoit 
of the mother 8 right to *t shire and all of them tTcepfing tint of 
apeak onl^ of the mother and not of the gnndinother \ji'.a aionfe 
refers to the grandmother But the author of Jla^ ukha docs lu t saj that it 
wascustonnr} in lus time t» give a shaic to the gian hiiotlicr IiiVv't mil 
Buhler a Di^c'it of Hindu Law p 780 ami foot note (r) on p 824 gran i 
mother is stated to he entitled to a share hut no authority is quoted and im 
case cited in support of tint opinion Mr Gliarpure m his work on Hir In 
Law first edition p 139 sajs — Except in Benpi! a griinlinother is I'^t 
entitled to a share 

3Ir 3Ia}ne 8 Hiiuhi Law paragraphs 479 and 480 iched upon hj the defen 1 
ants’ Valol speak of the law tint is followed in Bengal namely Do'll I’Ogs 
The law followed in Weetcni India i« diMiu^vnl in jiangnph 478 Inl *1 
nutlior mentions onb llic niotl er and the step mother 1 iit not tin, gi m 
There is thus no attlhonl} for holding that Oingnl ii is cntitleil to a shire 
Theicfore she w not a necessary [ aitj 


The piopeity was accoidiugly ouleied to be puti- 
tioned between the i>laintiffs and tlie defendants 
The defendants axtpcalcd to the High Couit, contentb 
mg inter aha that Gangabai Mas entitled to a shdic 
and Tvas a nocessaiy iiaitj to the bint 
Nadkai'ni, with P B Shmgm, foi the apiiollnnts — 
The light of the ginndmothei to a shaio on imtition 
of the family pioiicity by the giaiidbons lias been 
lecognised by Vyasa and Biihaspati TJie aiithoiity 
of Vyasa is acknowledged, foi lie has boon cited 
fiequcntly both in the Mitakshaia and in the Jfax iikln 
See also Huiwoinanpuiaitd Pandaij v Jlfiissiimrt/ 
Baboon Muniaj Koomva , .Toll^ on Paitifioih 
page .)4 


tn (1890)0 3110 I A 301 
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TIil w lOx’i I uihi " ‘s V\ isTs t“\t uul iiialvos it to 
ini-ludo •'ti'p-^i.uidmothoi ’ see Maiullik's 

Iltiidu Li\\ p i4i‘ tl Mitlini, AlidUa\a Vpuaika, 
Sluilipani .md !> ill luddi itt i all m an 

extciidul nioiiiiii-,' to the tiim Mo/o ’ (niothei) 
See aLo ilandUL s lliinlu Lxw pige -17 ftilh on 
Paitition, pages ld», 1)7 llacnaghttii, IV, ^0 K\eii 
if the ^Iitaksliai i is silent on the iiomt, the lutci- 
pietation of Jlaj uKha can he cillccl in aid to supply the 
omi''Sijn See Gojohat \ Sin imanf Shaha/n ao Mciloii 
Itoje .md Um ICi \->ei hat \ Hunbi oj Mot (uji 

Tlie giaudmothei is In Id entitled to a shaie on paiti- 
tion by the giaiidsons, niuhi the Xlitakshaia (Batin 
Boi/ V. Bhwjiiat Xaiam Dohni^^) and uiidi i the 
Bengal School Pinna Chamha Choi na ai ti v 
Sot ojini Debt The light has also been .iflnnied m 
the case of step inoth».i sc«. Dauio Utnla'> Mamhlal 
V Uttaimniii )[tiiii I laM <md iMimnuihii 2lnspi \ 
Semtbnffij Misi ant In tin (oiinci tas*. the iiglit of 
btep-niothei to a shaie is his(.d on (he te\t of Vjasi 
alone Bj paiit> ot itasonnig, the giandinothei should 
be legaided as luning the light 

Gad(jil,\M\\\ D V De^atyioi the lespomlents — The 
pieseiit case is go^elned tlie Jlilakshaia, which dees 
not assign any shaie to thegiamlniothei eitliei evpiossl^ 
oi by implication 

The text ot Vj,asa docs not altoid «\c\c.U help It is 
dilhciilt to asccitain its impoit in absence of coatc\t 
All that the test means is that inotluis md giaml- 
inotheis aic entitled to shaics on paititioii ,is between 
thembehes See Ghosc s llinilu Kiw .ind edition, 
page 2bn 

Cl (IS'li) 17 11 11 lUiti 1l« 01 (lom) 31 C *1 lUb) 

n (I'lUij) II 1! M 411 j (1S‘12)1711 in J7l 
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Qiie text of BiiJins|wti does not dtfoul anx Jiolp It 
IS xviongly tianslated bj Colcbioolve Tlie e\pies‘ioii 
“ *S'a?)unis/ia Mafcnastcsliam^' is tianslated as “Ins 
inotlieis fake the same slmc” Tlic xroid 

“ his ” IS Saul to lefci to “ fathei ” , and thus the xvoul 
MatmaJi is taken as lefeinng to “fathci’s motheis’ 
01 giaudmothcis Thcic is no xvoid coiiesi>onding to 
‘ his” in the oiiginal text The xvoid “tesham’ 
means “then ’ and not ‘his” It must lefei to sons 
So legaided the text means that “ motheis hiving sons 
and those that aie sonless (step-inotheis) aic dechred 
to bo equal slmeis” See also Vivada Chmtamini, 
Tagoio’b edition, page 210 

The step-mofhoi xNas iccognised ns entitled to sliiic 
not on the autlioiitj of Vja&i s text but on the expic'^s 
piox ision HI xeises 115 and 123 of Ynjnjnxnlkja’s Simiti 
See also Mitakshaia’s comment on xoises l3o "ind 
136 of Yajnyaxalkya The aiitlioiilj of Vjasiliisnexci 
been accepted bj this Com t The decision in Dmno- 
da7<ias MaueMal \ Vtlatincwi 
inimiiilj on the authoiity of tlie Slitakshaia See also 
Jalranl^ The commentaiy of Ballambhitti 

IS not accepted by this Couit as autlioiitatixo Mtd/i 
Pmshotinn x Cutsaiidas Natha''^^ and Bhayibcoi ^ 
TFn; uhai 

The giandmothei Ins not been gixen a slmo in an) 
lepoited cases in this Picsidenc) Hei right, theidnic, 
cxen if it existed in the time of V)asi, has noxx become 
obsolete 

^\\c c'X'^c oi Pm na Chamho. Chat taiay li x Saiojon 
IS decided iindei the Di) ablngi School of Hindu 
Lix\ 11\\Q ol Pitddum Mool Jice Dosscc \ 

0) (1892) 17 Doin 271 (1900)24 Bom SCI 
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Moncc Do\\ce^^\ Jiadlia l^ishen Man \ Bachhaman''’'^ 
niul 5//C0 Xaraia \ Janhi PiasaiV^ ait* against the 
appellants The cases of Sibho^oonden/ Dahia ^ 
Bu'-boomatty Dahud'^ ami Bad> t Boy \ Blntywaf 
Kaiain Dobey^^^ aie distmgiiiah ible 

CAY 


1915 


\ ITlfAL 
PVMhtilSIlNi 

PltVIIHU 

R\MKlII'bllNi 


SliAIl, J. — The inteiesting question of Hnwlii Laiv 
aigueil in this appeal aiises out of the follo^\lng facts — 
One Sitaiam died leaMng a son Ramkiibhna and a 
^vldo^^ (langabai the step-mothei of Rainkiishua 
Ramkiishiii died in Hhi kaMng thicc sons Vithal, 
Vishnii and Pandhaim.ith bj his fiis-t ^ife, ^%ho is dead, 
and t\\o sons— Pi-alhad and Dmanath by his second 
Bai Pal^ntl, ^^ho is ali\e Pialliad and Dmanath 
■NMth then niothei Pai\ iti sued tlit othti thice sons of 
Bamkiishna toi apaitilion ol tlit faniilj tslite Among 
othci things tlie delLiiduits uigcd that G ingabai— then 
giandmothci — ^^as tniitUd toa sliau ol tlie piopcitj, 
that she %\as a nects^ij paitj to the buit, and that 
the piopcitj in suit \^as acqmicd bj Sitainm 
The learned Fust Class Suboulinate Judge of Dhulia 
held that the giaiidinothei was not entitled to any slmie 
in the inopcity accoiding to Hindu Law, and accoid- 
ingl\ disallowed the objection He decided the othei 
issues in the suit, andiiassed a deciec foi the paitition 
of the estate iii fa^oul of the plaiiitifls It was held 
IhatBii Pan iti was entitled to an equal shaio with 
llio sons of Eanikiishna The defendants ha^c appealed 
agunst the dttiee and lenewed then objeetion tint 
Gangabai is a necessuj paitj to the suit, as she is 
entitled to a sliaie in tlic jnoptitj in suit aeeoiding to 
Hindu L rw 
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We liave hdcl the point aigued without goinginto the 
otliei questions aiising m this uiipeal The aigument 
has pioceeded on the footing that tlie piopeity in &nit 
js aiieestial family pi ox)eit> (/ e it -nas ancestial in the 
hands of Ramkiislm i), and I lh^^e consideied the 
question of law on that basis I saj nothing as to 
■\^hethei the hole piopeity in suit was ancestral m 
tlie liands of Ramhiishiia in fact oi not 

The question -whethei Gaugabai IS a iiecessai} paitj 
01 not depends niion the mcw wc talve of hci light to a 
simo in the family inopeit^ The i)oint that aiises is 
wherhei a step giandmothei is entitled to a slnie in 
tlie fimil} estate \\hen it is to be paititioncd among 
hei giandsoiis It is a point of fiist impicssiou sofai as 
Western India IS conceiuetl The paities me go\einc(l 
bj the Mitahshaia Law 

Ml Nadkaini, foi the appellant, mgucs tint tlie woul 
mafrt used in YajinnalKjaS tc\t fll 123) is illustn- 
ti\e of a class and isnotiostncted to the natiualniothei 
accoidingto its likial meaning He lelios upon 

to\t of A^^asl, wlucli IS ti.uislatcd in Mniidhlv’s Hijul" 
Law, at page 44 a^lollow'^ — ‘ The soilless wi%es of Ihf' 
fathd aic declaied equal sh aois and no all patoinil 
giandmothcis dethiied equal to tlic inothei ’ 
also uiged b\ him tli.U tlie aulhoi of the V\a^ ih ^ 
Majukha is in fiAoui of allowing i sJjnic to tlie gniul* 
inotliei in atcoitlancc with Vjasin to\t, and timt, lu 
absence of any inilication to tlie cnn(iai> lu 
Mitaksbaia the Vjasaliaia Ma^ iikln should be lead •''' 
supplementing the Mit iKsliaia on the point 

On bclialf ol the icsiiondents it ]•, aigiud b\ Jh 

flatlgil tliat time is iioieihon to itt.ith aiij weight 
Vjasa s text and th it Nilak.iiitha does not ONpic-s .ui.' 
01)1111011 in fa\oin of that (t\l m the uaiVf.n »kli ‘ 

He fill the 1 lelusiipoii the cjicuinst.uitc that time is no 
icpoutil t ise 111 A^hlch the light of .i giamlinothei to > 
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sliaie 111 tlio piopeity on a paiUtion among liti giancl- 
sons IS iGcognised ill fins Piesidencj, and aigues that iirnAt. 
liei light, if any, has been obsolete long since Eankh^iin 

I ]la^e niefnlly consideied these aignments, and 
though the point does not appeal to me to be free fiom 
difficulty, I am of opinion that the gi-andmothei is 
entitled to a sbaie in the anccstial estate on a division 
tlieieof among hei gimidsons 
In the fiist place, Vijnanes'waia himself does not limit 
the ivoid main to a natuial mothei, but gi\es an 
evtended meaning to it by inclnding alltliBWi\es of 
tbefathei (i e step-motbeis also) This is deal fiom 
tbe voids used bj him in intioducing tliisiiait of 
Yajna'valli.ja’b text see Mitakshaia, Cbaiitei I, section 
VII, para 1 — Stokes’ Hindu Law Books, p ?97 That 
IS how these words of Vijnanes'waia ha\e been intoi- 
pretod by this Couit m deteiminmg the light of a stop- 
motbci to a sbaie in tbe estate on a division tlieieof 
among tbe sons I am not unmindful of the alteinati\e 
leading, which substitutes the void Alatuh (of mothei) 
foi the void (of viaes) in the l.attei pait of 

the introductoiy voids But c\cn the use of the woid 
Matuh theie would make no diHeience in the meaning 
vbich Vijnanes'waia otheiwisc indicates faiily clearly 
Then comes the text of Vjasa tbe meaning of which 
is deal, and upon vhich the appellants nntuially rely. 

The question is not about the me ming of the ^ eise but 
about the effect to be gl^en to it Vijnanes vaia m bis 
commentaiy on veises Nos I and 5 of Ya]na\alkja m 
the Adiaia Adhjaja iioints out generally the anthoiity 
of the Smiiti viiteis, and that as each of the 

Smiitis is authoutati^e, the points not mentioned in 
one may be supplied fiom the otheis, but if one contra- 
dicts the othei theie is an option ( SIR[oqSiq 

i li ) iha\e 

a a ^ 
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1915 stated the rule enunciated Vijnanes'waia 'with the 

ViTHAL substance thereof m my own woids Yajnavalkja is 

I AMKRisiiN \ silent as to the light of a giandmother, and it seems 
Prahlvd tome that Vyasa’s text can be used to supplement 
Umkri'iiina Yajnavalkya’s Smiiti Vyasa is unquestionably a 
Smiiti-wntei of authority and though we have not the 
advantage of leading his veise with refeience to the 
context in the oiiginal Smiiti, the full text of which is 
not available, there can bo no doubt about the ^elfee, 
^^hlch IS quoted by othei commentatois I do not 
considei it any strained aiiplication of the lule laid 
down by Vijnanes waia to guc effect to Vyasa’s text ass 
supplementing tlie rules laid do^n by Ya]na\alkya 
It seems to me that taking the Mitakshaia by itself 
with the text of Vyasa it is diflicult to say thit 
Vijnanes'Tvaia would not allow a shaie to the gianct- 
mother 

This conclusion seems to fit in with the scheme of 
the YaJna^alkya Smiiti on this point The uives get 
shales if the division takes place duiing then husband s 
hfe-time, they become entitled to shaies equally ^^Jth 
then sons, if the division takes place aftei then 
husbands death under \cises 115 and 123 of the 
Vyavahaia Adhyaja of YajnaAallvja, and them 1 “? 
nothing unieasonable or incongiuous in then obtainiUo 
shaies equally with then grandsons if the diMSiou 
happens to be effected by then grandsons 

It ma\ he mentioned that the -vieu, winch I take oI 
the Mitakshaia on this point, is by no means singul u A 
conimentator like^Apaimka on the YaJna^alIvyu Sinidi 
comes to tho conclusion that the word mata is to he 
taken as indicating stcjvmothor and otheis and quote^ 
Vyasa’s text in suppoit tlioicof see Annndashiinn 
Sinskiit Scries, Vol 46, p 730 In tlie Balambliatti 
■^hich IS a commcntai^ on the Hitak&liaia, tho ‘•ame 
\ ic^ as to a giandiiiothei’s light to a shaio is accepted 
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I refer to these works fis showing meiely that the view 
I take of the Mitakshaia is a leasonably possible view 
ami not as suggesting that they ought to foim a basis 
foi adopting that mow In Bengal the same conclusion 
as to the light of the giandmothei to ashaie undei the 
Mitakshara is accepted , see Ba(h t Roy v Bhiiywat 
Xaiam Dohey'^ 

The fact, liowei Gi,ieniains that Vijnaiies '^aia is silent 
as to the light of the giandmothei In such a case ^^e 
can and must maoke the aid of the Yjavahaia 
Maj uklia and tiy to haimonise it with the Mitakshaia 
if and so fai as it maj be leasonably jiossible to do so 

This bungs rao to the Vja\abaia Mayuklia On a 
caieful peiusxl of Chaptei IV, section IV, paiagiaphs 18 
and 19 (Stokes’ Hindu Law Books at page 52 oi 
Mandlik’s Hindu Law at page 14), it is cle ii that 
Nilakantha bungs in the step-mothei and the gi md- 
motlieis on the autUoiitj ofVyasiste\t lamunibloto 
accept the suggestion made on bch df of the lespondonts 
that Nilakantha simply quotes the text of Vjasa but 
expresses no opinion of liis own The seise is intio- 
duced to point out the shaic of the step-mothei and the 
giandmothei, and at the end the aiithoi ^says that by the 
word sn? vali (all) even paternal step-giandmotheis aic 
included It is tine that Nilakantha does not in teims 
indicate las apiuoaal of Vjasas lulc but I tlank it is 
deal fiom the context that he f\\o\usVja&\sMov.,and 
apparentl} quotes Vvasa to pistify the inclusion ot 
step-mothers and giandmotheis At leist it is sife to 
saj that Nilakantha does not bung in the step-mothei 
except undei the authoiity of Vyasa, and to tint extent 
Nilalcantln has been undeistood bj this Couit as 
confiiming the ilitakshain MOW in the else ot Damo- 
dai das Mcmchlal \ Utiamtam MantHaF^ I considei 
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it leasonably xiossible to liaimonise the iMayiUvlm and 
the Mitahshaia on tins point and I think that onglit to 
lie done 

The onlj aignment of some ■weight that lomains to 
be noticed is that the light of the grandmothoi is 
obsolete Tins aigument is based upon the absence of 
any lepoited ease lecognising the light of the giand- 
mothei This aigument was used "i^hen the question 
as to the step-mothei’s light to an equal shaie v^ith the 
sons came to be consideied foi the time Sii Chailes 
Saigent, C J, howe\ei, lejected it, and it seems to me 
tliat his obsei’vations* on this point in the case of 
Daniodardas Maneklal v. Uttamram ManeJdal^^ apply 
with gieatei foice to the case of a grandmotliei. In 
Westeni India the light ot a niothei to a sbaio on a 
pivitition. aftei the death of the fathei is not tieated as 
obsolete, and I see no leason to suppose that the iigbt 
of the giandmothei is any inoie obsolete than that of 
the mother I am unable to see anj \alid leason foi 
lefusing to lecogmsc the one while lecognising the 
othei 


Ml Gadgil has iched upon the case of Sheo 
V Janki Ptasad^^ in siippoit of his aigument It is 
not necessaij to eivamiiie tlie leasons gl^en by tlie 
Icaniod Judges in suiipoit of the conclnsiou thcj 
aiii'NOd at as thej cNjiicssly declined to considei snch 'i 
case as we ha^e to decide They obsel^ed as follows 
aftci lefeiiing to the te>..t of Yjasa — “ Thei’efoi'e, if 
auj case the giandmothei would be gi'sen a share, d 
■^^ould be in the e\ent of a jiartition bctnecn sons after 
the father’s death On this point n e express no ojuinon 
as the case befoic us is not one of jiaitition after the 
father’s demise ” 


It follows, theiefoie, that Gnngabii, (he stop-gi nid- 
mothcr, is entitled to a shaic in the family estate with 
u (18n.>) 17 Boui 271 alp 287 (1912) 34 All 505 
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lici gnmcLoii*!, and is a iicce'^^aiy paitj to tlie paitition 
<'int Uie planihirs ^lionld lie allowtd tojoinhci as a 
defendant now 

I do not wi^-h to ‘•aj anything as to the extent of liei 
‘•haic, as the point is not aigiicd, and as it is not dcsii- 
ahle to deal with it in the ah‘^ince of tlie giandmothei 
The dctciniination of the extent of a giandmothei ’s 
‘■liaie imj piesent diflicnlties accoiding to the \aijiDg 
conditions, nndci which the paitition may come to be 
clfccted But, in mj opinion, this, is a simple case of its 
kind and need not piesent anj ditBcultj’ 

The lesult, tlierefoie, is that the deciee of the lowei 
Couit IS re\eised and the case sent back to the lowei 
Coiiit foi disposal actoidiDg to aftci Oangabai has 
been joined as a defendant 
All costs to bo costs 111 the suit 
Heatov J — I igice 

Deo ce 7 Cl Cl t>cd 
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Application imflei e\tiaoulinaiy juii<?dictiou 
(section 115 of the Cnil Fioceiluie Code, Act Y of 190S) 
against an oidei passed by B C Kennedy, Distiict 
Judge of Aliinedabad, in iliscellaneoub Application 
No 235 of 1913 


One Nagiiid.is Maganlal applied to the Distiict Couit 
of Ahmedabad to obtain an oidei toiegistci him ah a 
shaie-holdei of the Damodai J-Ioholal Ginning and 
Haiiufactniing Company, Limited, at Ahmedalnd and 
to lectify the legislei atcoidmgly 

The application Mas allowed with costs 
The applicant diew up a bill of costs on tlic «calo 
indicated in Rule 701 of the High Conit Rules (Oiiginil 
Side) The Distiict Judge allowed the bill on thoahoAe 
piinciple of taxation, on the following giounds — 

I tim of 0 ] mion tilt tlic llig*' t'OwUs llulct. il ) -vutlipri e tlie clurgiip ‘‘f 
ccHtslj pleiilcrs flt tlic nlcs I Kscnl (‘ill > Rule 704 >n ie>>pectof oH 
Jiigs under the Cotii|>inK'< \<t cxeii >f «iith proceedings ue til en • 
District Couit 'ind this ficeuis to l>v the pmcticc of tliM Court 


The Companj applied to the High Conit 
T Ji Dei^ai, foi the aiiplicant — RulcJOI apiilicsonb 
topiocecdings in Mindiug-up matteis oriiiatteisiehting 
to the leduction ot capital oi &ub-diMSion of ‘^hart'’ 
see section 2">I of Act VI of 18S2 Pioceodinga 
tlio piescnt aic goAciiicd by Cliaiitei VIII of 
Maiiii.d of Oiiciilais 


K N Koyajec, foi the opponent — Rule 70t is 
M idc in its teiins and must bo legaidcd as ImMiig 
iiamcd undei section la of the High Couifs 
“ Rules undei the Indian Companies Act, I8S2, 
“Rules to be obsci\ctl in malteia undei the' Indi”* 
Companies Act, 1<SS2 ” 


SfOTT C ,1 — In oi»ponenl, in No\emhti * 
il'pliiil b\ Miset tlaneoiis Applit ition No 2‘T» <>f 1 
to till J)i''h jc t Jnclgt of Alinnd.di id foi an oidtt' * “ 
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lie should be legistcied 'is a shiie holder iii the Dimodai 
Moholil Giiiuuig: niid ’MmuCictmin" Comlnn^ and lus 
ilildication wis allowed with C 0 '>tb The pleadoi foi 
the opponent theicaftei piesented a bill of costs 
piepaied is if it ^\oie an Attorneys bill on the Oiigmal 
Side of the High Couit and tint bill has been lefeiicd 
by the Distiict Judge to the Tixing Mastei of this 
Court foi t ivation the learned Distiict Judge being of 
opinion that the High Com ts Rule's had anthoiized a 
chaiging of co-sts of pleadcn at the iate-> specified b^ 
Rule 701 111 lopect of all piocecdnigs uiidei the 
Companies Act It has been pom ed out to us b} the 
pleidci foi the applicant Compan\ tint the powoi of 
the High Coiut to male lulcs spccnlh lelatiiig to 
Companj applications is confciieil bj section Joi of the 
Indian Compinies Act (\ I ol 1S82; lud tint powei is 
limited to mal mg iiilesconteimng the mode of pioceed 
ing to b“ hid foi winding up i Comp in\ a id foi gn mg 
effect to the pio\isioiis contained as to the loluction 
of capital and tlie subdivision of tlie shaics of the 
Compmj If this pioceediQg does not fill undei anj 
of those categoues it could not ha\o been a pioceeding 
legiilated by those iiiles made b> the High Couit undei 
its poweis undei the Indian Companies Act Foi the 
purpose of legulating the costs m othci pioceodmgs in 
Companj mattei'? icconnc must be hid to inleo fianicd 
b^ the High Couit und i its ink mal mg powti undei 
the High Coiiits Act ilio-»e laic's will be found in 
Chaptei VIII of the Mimi il ot Giiciilii^ of the Bombi\ 
High Couit foi tlie guidmce of Ci\il Couit'^ lud 
Olficeis suboidinato to it (c litioiiof 10121 Wl set aside 
the oidei of the Distiict Jnlgc ind itmand tht cisc 
to him foi disposil on the question of co ts \o costs 
on eithei bide of tins applicitioii 
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B0MBA\ COTTON MANUFACTUBINO COMPANY. 
Dffendants t MOTILAL SHIVLAL Plaintiff 

[On appeal flora tlic High Court of Judicature at Bomhaj ] 

Appellate Court-^Discretton of Appellate Comt vt the contideraiion of 
endenre — ItileifeieneeKithfimlingt of fact of Judge uho »eea ami hears 
the iCitiiesses rule as to~-Piotiouncement of Trial Judge as'lo ciedihdthj of 
intnesses not to he set aside on o mere ealcidgtion of jirobabilities by Court of 
Appeal — UtlexaHCy of cioss eranunation to ciedd — Trial Judge's oj mioii ou 
citdence upheld 

‘Whilst It 18 dniihtless true lint on flp|>eal the wliole case including the facts 
18 withm the jurisdiction of the Appellate Court, it i« generallj speaking 
undesirable to interfere autli the rindmgs of fact u£ the Trial Judge who sees 
ami hears tlie avitnosses and lias the opportuiiitj of noting then demeanour 
especnllj in cases where the issue is simple, and depends on the credit which 
attaches to one or other of conflicting w-itncsse'> Nor sliould tlie pronounce 
iiieiit of the Tiial Judge with respect to their credibihtj be put aside on a 
mere calculation of probabilities bj the Court of Appeal 

In making these olisen ations tlieir Loidsliips said thej hid no desire t» 
restrict the discretion of the Appellate Courts ID India in the oonMileration of 
esidoncc Thej onlj wished to point out that where the issue is sunpla a»l 
straightforward an<l tho nulj question is which aet of witnesses is to be 
believed the aenhet of a Judge trjnng the case should not be lightlj dis 
regarded 

Cross examination to credit is necessanij irreleaant to any is^ue in the 
action , Its lelevnncj consists in being addressed to the credit or discicdit of 
the witness in the box so as to show that Ins eiidence for or ngam«t tie 
relcaant i«sue 1$ UDlrustworfhj It is ino'it relevant in a case , their k.wi’J 
ships said like the present where oeijtliing iKpends on tlie Jinlges belief 
or disbelief in the witness s storj and to excuse him and nctnoUj accept 1 1'‘ 
storj 00 the ground that he was uncomfortable when he was showai to le » 
fraudulent falsifier of accounts is to odopt a course w Inch their Lord hips ran 
not follow ’ 

On the cndenco in the ca«e thiir Lordsliips ro\crse<l the decisicn »f th' 

A| I elhti Cc urt and upheld that of the Tnal Jiidgi 

° Prfriii ■ — Lon) IhimdiR LorlShaw Sir Giargc Farwclt Sif John 
and air aim-cr \li 


P C® 
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ArpE\.L 17 of 1914 fiom a jiulgmeut and decicc 
(otli rcbruaiy 1912) of the High Conit of Bombay m its 
appellate jniisdiction, -which leveised a judgment and 
dociee (24th Julj 1911) of a Jndge of the same Couit 
hitting in the exeicifae of itb oiiginal jurisdiction 

The only question foi deteimination on this appeal 
was as to whethoi an item of Rs 2,00,000 shown in the 
banking accounts between the appellant Company and 
the lespondcnt, pniporting to be an advance by the 
lattei to the formei by way of fixed deposit, was 
propeily debited to the appellant Company 

The respondent was a Bankei m Bombay cairymg 
on a laige business which w’as managed and conducted 
by his munim, Jeynarain Hmdumal Dam 

The Agent and Managing Diiectoi of the appellant 
Company up to the time of his death in August 1909, 
was one Dwaikadas Dhaiamsey, who was also the 
Agent and Managing Diicctoi of two othei companies 
in Bombay, the Tiicuradas Mills Companj, Limited, 
and the Lakhmidas Khimji Spinning and Weaving 
Company, Limited, both of which were in Decembei 
1908 hopelessly insolvent, while the appellant Company 
was peifectly solvent 

On 28th Decembei 1908 the two insohent companies 
weie laigely indelited to the lespondent in lespect ot 
advances made by him thiough Dam (who was him- 
self, and had been Horn lOOi a Diiectoi ol the TiiLUindas 
Company) at the instance ol Dwaikadas Dliaiamsey 

Theie was then duo to the lespomlent by the 
Tiicumdas Compaiij Rs 1,50,000 on fixed deposit, and 
Rs 1,40,000 on cuiient account, and b\ the Lakhmidas 
Company on fixed deposit Rs 1,50,000, and the same 
amount on cuiient account 

On 2Gth Decembei Dam suggested to Dwarkadas 
Dhai-amsey that the unounts due on cm rent account 
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by the l^o companies slionld be leclucecl, and thoj came 
to an aiiangement to effect that icsult bj shifting the 
indebtedness of the two companies foi Rs 2,00,000 
on to the appellant Company, the lesponclent tlieiehy 
having a solvent comiianj instead of an insohent one 
ns secuiitj’ No money was intended to jiass, noi did 
any pass in this tiansaction , but two cheques foi 
Rs 85,000 and Rs 1,15,000 weiediawn by the TiiciimdT^ 
and Lakhmidas Companies lesjiectixelj on the Bank of 
Bombay in fa\oai of tlie lesiionclent These clieqnes 
weie sent to tlie cashiei of the ap 2 )ellant Comjian}, 
giMiig him at the same time instiuctions not to incsciit 
them to be cashed by the Bank, and a leceipt foi 
Rs 2,00,000 was gn en by Dwaikadas Dharamsey as the 
lespondent’s agent Entiics were then made in boohs 
of the tliiee companies bj which it was made to appcv 
that the appellant bad iccened Rs 2,00000 in casli 
fiom tlie respondent, tlic Tiicumdas Companj appealed 
to have lepaid Rs 85,000 to tlie lesiiondent, and to ha\e 
iccened Rs 2,00,000 fiom the npiiollant, and the 
Lakhmidas Company was made to appeal to ha^e repaid 
Rs 1,15,000 to the lespondent, and to haNO lecei'Ctl 
that sura from the Tiicumdas Company Aftei these 
entnes had been made the two cheques foi Rs 85000 
and Rs 1,15,000 weie destioyed^by Dwaikadas Dhai- 
amsey without e\ei having been piesented to the Bank 
foi lealization Tiic icsult of the entnes was to make 
the ic«pondent appear to beacieditoi of tlie ajqjcllant 
Company foi Rs 2 00000, and to be no longoi i cicdifoi 
of tlie Tiicumdas and Liklimidas Companies No 
consideiation wJiate\ci was iecoi\cd b\ the apptHud 
Companj in these ti ms ictioiis 

On 27th Fcbiuaij 1009 the jnctonded fixed dqiosit of 
IN 2,00000 was lonowtd t>y Dim iind Dwarka(l*=' 
1)1) u unj5i \ loi a fiiitlici pciiod of thicc months expir- 
ing on 27th 5Iay 1909, on winch date a sum cf 
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Rs 2,00,000 was pud by Dwaikadas Dlmiamsey out of 
the moneys of tlie appellant Company to and was 
icceived by the lespondent as being the icpajment of 
the fi\ed deposit 

After the death of D\Yarlvadas Dhaiamsey the appel- 
lant Company was compelled to go into liquidation 
owing to the mismanagement of its affaiis by its agent , 
but subsequently the liquidation piocecdings w'eic 
withdiaw’n, its business was le-staited undei new 
agents, and the facts abo\e stated weie dlsco^ered in 
connection with the abo\e tiau«actions 

On Gth Apnil 1910 the lespondent bi ought against the 
appellant the suit out of which this appeal aiose, 
claiming to leeo^el the sum of Rs 1,23,709-13 3 as tho 
balance due to him on the accounts between fliem 

Tlie appellant Comp iny defended the suit, and con- 
tended that the item of Rs 2,00,000 debited to it in tho 
accounts was a fiaudulent one, tliat it did not lepiesent 
a leal tiansaction, and that the appellant Company was 
not liable, as upon the accounts being piopeily taken 
theie would be a bilaiico due to tho Company 

The fiist Couit (Beaman J ) as to tlie natuie of the 
tiansaction held that it was a fiaud upon the appellant 
Company, to wdiich the lespondent’s agent was a party, 
and of which he had full knowledge, that the appellant 
had ietei\ed no coiisideiation foi the tiansaction, and 
was not estopped fiom laising the case of fiaud upon 
the accounts , and he oideied a lefeieiice to the attor- 
ney'> of the paities to settle the accounts, and to find 
out how’ much was due on eithei side, aftei excluding 
the disputed debit item of Rs 200 , 000 , and exeutuallj 
wdien tlie lesult of the lefeicnce was lepoited he made 
a dcciee diiccting the lespondent to 1115 to tho appel- 
lant Company the suiii of Rs 1,17,633 with inteiest 
and coats 
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Th& material poition of the findings in the judgment 
as to the natnie of the tiansaction, and as to the evid- 
ence of the 'Witnesses on either side ■was as follow s — 

Tliese fnets upon n\1iicIi the defendant Coiupanj relien, are e^til lislii I I 

think bejond all reasoinhie doubt not only by the CMdence most reluctaiill^ 
gncii by the plaintiff luinsclf under cross c'caminatiOD but finally and fatilh 
by the evidence of Dvtarkadas Dhnramsej s two son« Dcvji Dimodhar ai I 
Tneumdaa Dwarkadas Very seldoni indeed has a paity in these Court-* suli 
serMceable, clear heided and as it appears to me absoluttly truthful witncs 
as these two boys to offer in support of Ins ease The searching and des 
tractive cross examination of the plaintiff indeed could hive left little doubt 
as to the true character not only of the man himself but of this transaction 
Had any such douht howc\ei shadowy, remained it must have been completely 
dispelled bj the e\ idence of Devji Damodhar and Tneumdas Dwarkadas And 
it 18 noteworthy that the plaintiff made no serious attempt to shake tliesv 
witnesses upon Tnj material point of the story they had told Indeed it waa 
quite evident from their demeanour m the box that any such attempt would 
have been futile 


Thus then we find that in December 1908 a merely paper transaction «a* 
entered into w uli the object of shifting the plaintiff s secuntj from t'"- 
Tricumdas and Lakhrmda^ ‘Mills to the defendant Companj The evidence 
Dcvji and in a less degree of Tneumdas proves most conelusivelj that lie 
whole of this transaction was entered into not onlj, with the knowlelg®®^ 
but at the suggestion and deliberate instigation of the plaintiff himself 
that time as I have said quite apait fiom this evidence it is aluiidintlj vh f 
that he was presMDg Dwarkadas Dharsuisey for more and better secant' 

Upon that part of the to^e we have the evidence of the plaintiff him elf 

Devji andjOf Merwmji a member of the firm of BickneU Jlerwanji 
Homer and the diarj of the litter 'Hie pliintiff nltemptcd stoiitlj tn niam^** " 
that he was not in the least nnxioua about the secuntj lie liad for the * 
he bad made to tlie Tneumdas and tbe Lakliimdai MiU« 1 iit that as Dwarka 1 • 
Dlionmsey was tikmg further Ioiiih as well for liimwlf pcrsonallj ns for tl "e 
Mill" the r]UCEtian of additional muritj hid become important MerwaiJ' 
dmrj lavcrj Bigiiiricaiit npon this point It coutams an mtcrjinlition rliowi'’- 
tliat the ncgofntion bad reference not oidj to Bcciintj f< r loans nivdi. to 
Mill* but al>-o f r loans to l»c inide in /uliiro to D«arkadis P! aniu ' 
persoitillj Now the interview ajpoara to have occiirnil on tl e 2Clli Pec'iu*''^ 
1008 and Mtrwanji aajs that lie dictated liH notes 2 or 3 <l»v* lahr ">‘1 
the uitcr[>o1atioii an 1 as ircsumallj therefore nj n-eiiting lit pro! nim-'" 
mijrw.»i n left <n Mcrwanjia mind Iv Hint iiitcniew Tlit note eit'f' ' 
S 1 IJ js ri» till difin hilt s itnitciiti ii r» • — that tin J Iiiiitiff wa« *1 -1'^ * ' 
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'mxiom to ol tain further niul better seeuntj f<ir the mouics lie had clopOMted 
mth the MilK But Morn mji &a\'!: tint Dnarkadis Dhirannej came to him 
)»-r.f>inll\ niul askoil to ln\e his nulc if infemLW When the note ms load 
It wa« Dmrkadn who snctpcstcd making the intripolnttoi) The materially 
of this n ifcoiir'p to sliow wha the phiutUI Inil retourac to this curiously 
iinohed tnnsictum of tlio 28th Deceinler 1908 Tlie foundation of the 
lljiiitiiT s ea«e is tint the plnntilF knew that lus mone^ in the Tucimnhs and 
the Lakhmidas Mills was am tinsafe and desired to exchange Ins nnestment 
there at am rate partnlh and to the extent <f these two lacs f r the safe 
nnestiiienl in tlie difin hnt Compaiij The phintiiEs case must neccssinU 
lirgeh depend upon the cMdenee gi\cn hj the plaintiff himself neighed 
ngain't the eauleiae of the two sons of Dnnrkadis for the defeinUnt I haa o 
olnadj ex] re«scd the aera high opinion I {oriiie«l Itoth of the trnthfiilness and 
cleir heaJ(.Jiie-s of these two hojs Perlnjw the less said aliotit the qimlitj of 
Dim » ianknuc the better Ki> one who reads it piticiitlj fiom hegnniing to 
cud coull duiil t that he is a thoronghy miscru]>uloMs untnistwortly and 
nntnithful man \et this is not ao apparent n|>on the piper record ns it was 
while the witness himself was niulei cross esaminntion lie is of that ilnsii 
of men ao addicted, I presume to tortuous and underhand dealings tliat ho is 
literall} ofraid to gi\o n ilam answer to the simplest i)ucsti<n Ills etamiii 
tition occupied prohablj three times as long os it should base dune owing to 
the witness ol stinate picsaricatioii and attempts to fenee with csery questiun 
It appears to me shucking that a man of such character, as Pam thus ret ealeil 
himself in the witness bos is to be entrusted m a great coinmeicial citj like 
Bomli} with the management of great concerns inxolung piohahlj the 
fiirtune» of thousands of persons Forming inj opinion merelj upon tlic 
witness’ eaamination here and the facts which )ia\e come to light in connection 
with this dealing, I should saj that he and men like him enter into ond 
emploj all the methods of Western commerce without having the faintest 
appreciation or sense of commercial honest} which is usuall} supposed to 
underlie and he the basis of our commercial sjstem We have it I saj not 
as a matter of inference hut on the direct and sworn testimun} of witnesses who 
cannot be disbchea ed that the pbiniilf himsclC uud nlSI^ted upon 

carrjing out tins fraud upon the defendant Compio} h > tbit in thing is left 
really in nnccrtaint} 

An appeal by the respondent was heatd by an Apjiel. 
late Bench of the High Couit (Sn Bisil Scott, G .1. and 
Russell, J.) who held that the appellant Company Jiiul 
failed to make out the ca«ic of ftaud set up, and Hay 
accoidingly made a deciee foi the icspomicnt it>\cfi-j/y 
the judgment ajipealed fioni. 
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V Scott, C J (aftei pointing out that “ the defend- 
ant’s success depend^ entiiely on pioof of a fiaud 
between Dwaikadas Dhaiamsey and Dam, the onus 
being on the defendant/’ and submitting tlie whole of 
the evidence to a detailed examination) continued — 

‘ llie defendants liowescr contend lint the tnnsiction^ m question were in 

reihtj pnrt of « f niidulent sclieme 1 y n bicli D ini to si' e Ins master from loss 
foisted the liabditj of flie debtor Comptmes on thedefendint Companj It 
tins was Dam s intention it is not clenr whj be did not witlidnw the whole of 
the plaintiff s money ^3^ng on current account ^v]tll flic Tiicumdas ai d Lalhmi 
dxs Companies and be continued from Fsninrj to April to "idMocc hrge =un s 
to the Tneumdas Conipaii} on current account In Taninrj 1 909 its m blti. J 
ness to the phintiff on current account increiscd bj lls 2^000 in Felnnr^ 1' 
Rs 85 000 in Sluch Rs 34 000 In April the plaintiff ndianctd 
Ra 1 30 000 and was paid Rs 2 35 000 It w as onl^ jii tint month that for 
the first time in 1909 the paj-ments 1 j Uie plamfilT to the Compmj were not 
lirgelj in excess of Ins receipts from it 

The circumstances abore detailed appear to us to be iDcon«istcnt with aO 
fear on the part of Dam that his master would lose tlie none) which 
owing to him by the Tncunwlas Companj on the 27tli of Decent er®’’ ^ 
afford CO indication of anj inofne for the perpetration of the fraud attnlulr^ 
to him Moreover flic handing l>j bn aon of the two cheques of tl c d Hot 
companies to the clerk of tlie dcfendHnt Compaiij and the fakiif. <f ®’’ 
acknowledgment for tlie same from Parshotam Jeewandas stcns sHu 
conduct if Dim seas not prepare<l to fiilhl bis contracts of loans with tH 
defendant Companj and knew that (lie cheques he 'vas lianding oacr woiil I a 
I e honoured 


The defendant B case does not lioweacr depend purelj upon inferences t'O 
le drawn from the condition of tl e Tnemndas Companj 's accounts fcrtlc'^ 
produce a watne«a who gi\es direct eaulciice in support of the alkg'it'O'" 
fraud on the part of Dam Tins witncaa is Dciji the son orDivnf*-’ 
Dharim ej Uis storj ippcar* in the cndcnce on page 105 (real) D 
learned Judge Ins Klicvcil this storj and disbelieied Dam b denial of 
fraudulent euggestions on Ins part He t-ajs Thc«i facts upon wlucli 
ilefcndant Companj relies ore estal Ii«! td I think bejoiid oU rta«onalb d-’* ^ 
not onlj Ij the endenci. most rcluctaiitlj giien Ij the jlamtilf (' ^ 

Imn-elf under cro«s examination but finallj an! fatallj la the c'llu'^^ 
Dnarka 1 II Dbannsej a two m ns Dcaji Duuoilliar an 1 Tiacunulu ^ 

^tr) Bcl I 111 indeed has a parts in tl w C nirts siicli gen iceable cleirH' 
esi and a* i appears to me absoliilil} tnitbfid witness ns the*e two I’O 
to « ficr in “iij port of Ins caw* lie g'^aixl ing ani dotmctMC m 
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osiiiiinitnii lit tlic phiiitiff itileni coiiH Ime left little iliuU as to 
the tnio chanctcr ii< t onlj of the nnn liimscIC 1 iit of this tniisactum Hid 
ana such d ml t, honcier shidowj, lema^ed itinust liaie been coinpletelj 
ih'p-llod l\ the e\iJt.nce of Deiji Dimoilhar and Tnciimdis Dnarkndas and 
It H inlcw irtln tint tlie plimtilt made no senons attctiipt to shale these 
Mifnc'Sis on anj imtirial point of tin 'ton tliey had fold and further on 
he MIS TliecMdcti o of IXvji nn1 in ik !■ digice of Tnciiiiidis proves most 
conclii ivoly that the ululeofthis transactim was eiitereil into not onlj vutli 
the kmwkilse of liit at the sn^es'iou and dcliherate iiiati^atioii of (he 
lloiitifT hiin-clf’ ® * MVe have it on the direct and svn rn testimonj of 
witnessoH M ho cannot I e dislielu veil that the plaiiitilT himself siijjgested and 
in'i«tei1 upon carrving out thu fraud M]>on (he defen lant Coinpanj so tliat 
n thing IS left realiv in iiiicertiintv ’ 

This aiireviatnii of the oral evidence has l>een siiljecteil bj the appel 
lant s Counsp] to \ irious cnticisnis and in luiticiilir it has been pointed out 
that the learn d Julgc wasincrroi in Mipposmg that Triccimihs Duarkailas 
gave anv evilence relating tothc transaitiou irnpUgiit I He only deposed 
to the taking of a lnlcl> Daiu on a Mib vr|ueut tcisioti whitli ev denco 
was im.Ievant anl madmissillo and to tniisaftions m April and May ItiOS 
This cntici'in ap|>ears to us tu I e suind Tncuindis is not iccorledto have 
piveti anv evidenci. lelating to the di-p<ite<i trinsution of tin 28lh of Dveein 
ter \\ c will hcieafter d sLuss the qiiesli >11 of the lekvaiiLV of his evidence 
as to I nb(.s Tli oi il ivukn v of the iinpngne I (lansiction theief re lesolves 
Itself into B«>-ertion 1 j Ikvjiand dim illy Dam with as u set ns tons the 
prrbal liilies stronglj in favour of Duns Moiy Tlie onus is on tlie defend 
ants to make out their cise of fraud anl we arc luiable to accept as c< nclusivc 
the jiiilginent of tlie lower Court as to the veracitj of the defendant s witness 
That Dcvji was a preposstssmg witness and that Dim give his evaleuce badl^ 
inaj he conceded without aITtCtmg our final oincliision Dim came into tlie 
box knowing that he was charged with the (.omimssioii of a friud and was 
at once attacked 111 a ►earching iross ex iimnatii n upon his wtdi't spot the 
halaiice sheet of 1007 ii it a very relevant point in our puuiui but a point 
upim whicii lie was piiekly jliecd in an iiiieoiiifort ible p siti n ml reduced 
to sli iUlnig answers W lien however the story t the iveiits t the 26tli 
and 28th < f Diceiil er is ic itl ed I is evilence on i trusil se ms straie.!itforw aril 
an 1 conv iiiciiig enough 

Russell, .T concuiiccl adding that “In inj opinion 
tlie evidence of tlie witness De^J^ cannot and does not 
outweigh that affoided by the facts and piobabilities 
and documents in the case which lia\o been .so folly 
dealt Mith in the judgment just dell^eled.” 

It 14G— 2 
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De\’ji’s evidence was considered by the Appellate 
Court to be inconsistent with certain established fact'!, 
and not to have been conoborated in regaid to matters 
on which if it was tine coiToboration would have been 
possible, and for these and other reasons they declined 
to accept it as proof of the fraud alleged. 

On this appeal, 

Upjohn^ K. C. ^xndi A. M. Dunne, iov the appellant'!, 
contended that the transaction in question was a fiaud 
upon the appellant Company, to which the responcleut’^ 
agent was a party, and it was submitted that the trans- 
action was Without any consideration, and was nltfo 
vires, invalid, and void. The sum of Rs, 2,00,000 which 
purported to have been dealt with in the transaction 
was not required or enjoyed by, or for the purposes o! 
the appellant Company, its only use or purpose was 
to cover a protended loan or advance by the appellant 
Company to two insolvent companies, and it was 
w carried out solely forlthc benefit of the lespondent, and 
in fraud of the ai>i)cllant. The judgment of the Trial 
Judge, it was submitted, was coricct, and in the conflict 
of opinion on the evidence, and as to the cradibility 
of the witnesses, the decision of the Trial Judge who 
had seen and heaid the witnesses was to ho preferred 
to that of the appellate Court, foimed gicatly on 
inference and conjcctuie, and should bo followed. 
Reference was made to Khoo Sit Hoh v. Lini Thcon 
roHf/OJ j The Alice** and the "Princess Alice' 
and Montgomerie ^ Co., Limited v. WallaceMaine^'^- 
There was no rule to prevent the House of LouU 
from expressing their opinion on the evidence, CNcn 
against concurient judgments on facts. 

0) [1912] A C 323 at pp 3»5 W (ISCS) L U 2 !’• ^ 

332 p 252 

W [1904] A C 73nt p 70 
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Sir I?. Fiiilai/, K C and ICcnwot thy Bioiun, for tlie 
respondent, contended that the Appellate Conit Iiad 
iiglith held that no fiand had been established against 
the icspondent oi his agent , and that e\en if the fraud 
4dlcged had been p^o^ed with legaid to the deposit 
icceipt of 28th Decembei 1908 foi Rs 2,00,000, the 
appellant Company would not, owing to then conduct 
bcfoie the suit as disclosed b> the CMdence, ha\e been 
entitled at the date of suit to aaoid the tiansactiou 
impeached Admitting that the opinion of the Judge 
who has heard the w itnesses, was entitled to great 
weight, this was, it was submitted, not a case to which 
the decisions in the cases cited foi the appellant weie 
applicable Reference was made to tbo E\idonce Act, 
sections 157 ami 159, as to coiioboiation by witness of 
formei testimonj, and leficsbing memoiy of witness 

Tlio appellant was not called upon to reply 

2915 Fchritaty 26th — The judgment of then Loul-^ 
slups was deliacied by 

Sm Georoe FAiitVELL —This is an appeal fiom a 
judgment and decice of the High Couitof Bombaj m 
its appellate juiisdictiou leversing a judgment of the 
High Court in its oiiginal jurisdiction Tlie question 
at issue is one of fact The respondent is a bankei and 
money-lender against whom peisonally no imputation 
IS made , his managei was one Dam Dam was on 
intimate teims with one Dwarkadas, and Dwarkadas 
was foi some yeais, until his death in August 1909, 
Agent and Managing Diiector of the appellant Comjianj, 
and of two othci Companies, the Tiicumdas and tlie 
Likhmidas, in 1908 the appelliut Coinpmj was a 
flouiislnng and solvent Company, and the two other 
Companies were laigely insolacnt, and both were 
heavily indebted to the icspondent foi ad\ances, to the 
amount of about 5i lacs Tlie respondent was pieasing 
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Dwarkaclas foi fuitliei and bettei beciuity lu lespect 
of tliese sums, and also of otliei monies advanced bj 
the lespondent to Dwaikadas iiersonally , and Dam 
and DT\aihadab accoidiugly aiianged to shift part of 
the indebtedness of the Tiicumdas and Lakhmichs 
Companies on to the appellant Company This armuge 
ment was earned ont by entiies winch can onh bo 
chaiacteiised as a baiefaced swindle Dim piocnicd 
t^o cheques, one fiom the Tiicuindas Companj foi 
Es 85,000, and one fiom the LilJimidis Compin> for 
one lac and Rs 15,000, and sent them o\ei bj liis ‘:on 
to the oflicc of the appellant Company , to be placed to 
then ciedit, but simult incously D^aikadas thioiigb 
his son Dg\ji Damodliai telephoned to the cashiei of 
that Company not to piesent the cheques, but to n^iit 
fuithei instiuctions , the t^o amounts ■^eio enteicd 
in the appellants’ books to then ciedit and appoii as — 
“Es 85,000 cheque 1 m numboi drawn on the B ink of 
Bombay (beaiing) No 05500 SS, and 1,15,000 cheque 
diawn on the Bank of Bombay bearing No 7 91950 
SS No 2” The tv\o cheques Taeiethen destioyed h) 
Dim’s oideis It is difhcuU to suggest anj object for 
this tiansaction of diaxMDg and paying in cheques for 
the puipose of being enteiedwith e^el^ ciiciinistance 
of identification ami leality, and then of iinmcdide 
dcstinction \Mthout incsentation, except fiaiid TJio 
tiansaction was mciclj apapei one foi the purpose of 
shifting the lespomlent’s secuiitj fiom the in‘>ol* 
lent to the one soUent tompanj The Judge of fir^^ 
instance has lieuxl the cMdciice, uluch depends on 
the cicdit to be att iched to the tuo sons of Dw irkiUh^* 
on the appellants’ side, and to D mi on the icspondent s, 
he h IS stated that lit li is stldoni seen in the box “ such 
stiiKtible tic it-lic idtd md (bsoliitcli tJiithfu 
witiiL'^vis IS the ta\o sons oi a inoio “ thoionghJ' 
unsiuipiilims uiitiiistwoitln , and nntiuthful man 
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than Dim, and lie finds that the tiausaction was a 
deliberate friud on the appellants The Appellate 
Couit i‘efu*'Cd to accept asconclnsi\e the judgment of 
the lowei Coiiit as to the ^eraclt^ of the witnesses It 
is doubtless tiue th it on ajipeal the whole case, includ- 
ing the ficts, lb within the jnii&dictiou of the Appeal 
Court But geneially speaking it is undesirable to 
interfeie with the findings of fact of the Tiial Judge 
who ‘secb and heais the witnesses and has an opportu- 
nity of noting then demeanoni especially in cases 
wheie the issue ib simple and depends on the ciedit 
which attichcd to one oi other of conflicting witnesses 
Xoi should hib pionouncciucnt with lesjiect to then 
ciedibility bo put aside on a mcie calcuHtion ofiiro- 
bibihties by the Couit of Appeal In making these 
obseisations then liOidships have nodesiie to lestiict 
the disuetion of the Appellate Couits m India m the 
consideiation of evidence They only wish to point 
out that wheie the isbuo is simple and sti iiglitfoiwaid 
and the only question is which set of witnesses is to be 
believed the veidict of a Judge tiyingthc cisc should 
not be lightly disiegaided 

With all lospect to the Appellate tiibunal, then 
Loidships cannot accept then leading of the facts and 
infeiences They' find no such contiadictious oi impos 
siinlitics 111 the evidence of the two witnesses whom 
the Tiial Judge in this cise has believed to justify then 
picfeiiing the opinion of the Appellate Couit foiined 
on the wiitten iccoid to his delibeiate conclusions 
aftei healing it in Couit Again, seveial of the conclu- 
sions of f ict adopted by the Appeal Com t appe u to then 
Loidships to be quite mistaken, Dam had no 

1 C i«on to fe u and did not feai tliat the lespondeut would 
lose themoney ovv ing to lain by the Tiicuradas Company 
It would sciveno usetul puipose to comment in detail 
on lilt jtidgnicnt ol the Appe il Coiut, but then Loid- 
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ships feel bound to take e\ception to the Chief Justice’s 
statement that the cioss-examination of Dam, whicli 
conMcted him of being paity to a false and fiaudulent 
balance sheet of the Tiiciimdas Company, a\as“notn 
■\eiy lelevant iioint,” and that Dam was inejnthccd 
theieby by being placed “ in an iincomfoi table position 
and leduced to shuffling answeis” The obseiiation 
might be of disastious effect if accepted Cioss- 
examination to ciedit is necessaiily meleiant toanj 
issue 111 the action, its leleaancy consists in being: 
addiessed to the ciedit oi disciedit of the witness m 
the box so as to show that his evidence for oi ag 
the relevant issue is untmstwoitliy , it is most icleiant 
in a case hhe the piesent wheie cveiythmg depends on 
the Judge’s belief oi disbelief in the witness’s story 
and to excuse him and actually accept his story on the 
gioimd that he was uncomfortable when he was sliowii 
to be a fiaudulent fal&ifiei of accounts is to adopt » 
couibc which their Loidships cannot follow 

Then Loulslups will humbly ad\iso His Majeat} 
that the judgment of the Appe il Com t be set aside 

that of the High Couit in its oiigmal juiisdiction bL 
lestoied and that tlic lespondent do pay the costs o 
this appeal 

Solicitois foi the appellants Mcssib T L 
^ Co 

Solicitois foi tliL iLspondent Hessis jAitleys 1 
Hart 

Ajypcal alloiicif 

I M 
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MOT.VBIIOY MI’LL \ rSSVDIIO^ Defeniust i iMULJI IIAIUDAS 
Plaintiff 

[On “(pppnt from Hie IligL Court of Jnclicnturc at Bombay] 

Endfiifi Act (_r of 1S72) tretioii OS owl 7>roiifo (5) — Suit on promis$ori/ 
fi te — Pita of an onif a^retment purjiorttng to tary note— Admission m 
jltnilin;j$ — tuhiect to comhtiou — Abieiiee of suhatanUie proof 
of oral aijreemtut — Onus ofj roof 

\]tlion;;li tliire are caves \\lierc >t J<» allowable to inge na oral ngrecincnt 
wliicli wQiill liavc tlic effect of leaanng inalter!i otlierwise than if they liacl 
<Upci) led on the written agreement atone the oral ogreeraent mtirt be clearly 
proved and the ouija of clnng so is on Inin who sets it up 

In a emt on a promissorj note dated 21r<l December 1907 executed by tlie 
(IcfcnUnt (appellant) and a firm of II C and pajnlk on duiiaiid tlie 
(IcfcniUnt pleaded that ba an oral agreement between the partie« hts liabilitj 
on the nolo w aa to cea«e on 30lh lamiarj 1908 a vmiplc achnouledgment 
1 } II C being tl en substituted for the note The plaintiff atated in 
Ins plaint that the defendant h hahlity was only to come to an end at tlie 
dite named provide 1 be had then received full aeciintj for idvances he had 
made to II C wliicli were onlj partially secured The parties went 
to fnal and were allowed to give evidence on winch the Trial Judge m the 
High Court taking it as admitted that the defendant’s Inl ility ceased on SOtli 
Januarj 1908 and not accepting a« proveil the allegation of the phmtifl as 
to further security, decided in /stout of the defendant and dismisses? the 
amt Tlie Appelhte Court reversed that decision holding that evidence of 
the oral agreement was inadmissible under section 92 of the Evidence Act 
(I of 1872) 


PC® 

1915 

Fehruary 2, 
3 4, 2(5 


iTehMiy the Jiulitial Committee that a meie amendment of the pleadings 
would have brought the defendants contention within proviso (2) of sec 
tion 92 as leiiig nu nel agreement as to niuch the promivs nj note was 
silent, and which was not inconsistent witli its terms In that view their 
Lordships were of opinion that it would not be satibfactor} to decide against 
the defendant witliout considering the eviUnc* and they held that the 
failure of the plaintiff to prove his venaon of the transaction did not neces 
sarilj (as held by the Trial Judge)' imply tliat the defendants case was 


” PitHeiit — Lon! Diiiiedm Lord Sliaw Sir George Farwell, Sir John Edge 
and Mr Ameer All 
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ships feel hound to take exception to the Chief Justice s 
statement tliat the cioss-examination of Dam, which 
comictecl him of being pnitytoa false and fiamlulent 
balance sheet of the Tiicumdas Company, was “ not i 
vciy lelevant point,” and that D.ini was piejndictil 
theicby by being placed “in an uncomfoi table position 
and leduced to shufllmg answeis” The obsei\ation 
miglit be of disastrous effect if accepted Cioss- 
examination to ciedit is necessaiily melcaant toanj 
issue in the action, its lelevancj consists in being 
addiessed to tlie ciedit oi disciedit of the witness in 
the box so as to show that hib evidence foi oingun''t 
the lelevant issue is untiustwoithy , it is most ielc\ant 
in a case like the present wlieio eveiything depends on 
the Judge’s belief oi disbebef m the witness's storj, 
and to excuse him and actually accept his story on t ic 
giound that ho w.is uncomfoi table wlicn lie ^as slioffn 
to he a fiaudulent falsiQci of accounts is to adopt i 
coiu&o which then Loidshiiis cannot follow. 

Then Loulslups will Jinmblj adMSO His IfajosO 
tint the judgment of the Appeal Couit be sot .xsido an' 
that of the High Couit m its oiigiual jiuisdiction 
lestoied and that the lespondcnt do pay the cO'ils 
tins appeal 

Solicitois foi tlie api>ellaiits Mcssi'^ T L b 
^ Co 

Solicitois foi llie lespondcnt iMossis 
llarl 

Appcaiattoiin! 

.1 a a' 
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PRIVY COUNCIL* 

MOTA-BIIOY MLLI \ tSSN-BUOl Defe\d\.\t t \MULJI IIA.U1D\.^ PC« 
Pi-MSTirF 1915 

[On appeal from tlie Iligli Court of Judicature at Bmnl ay ] 1 4 25 " 


Etidfiii'e Aet {T of 1873) teelioii 93 and jtroiito (5) — Suit on prorniffori/ 
It le — rUa of an oral a^rfemenl jturporliug t> tan/ noU — Ad utuon in 
flfad n;j$— id>nu*iin tuljecl to condition— Ahieiice if subitaiitne proof 
of oral agretmtnl — Owns of protf 

\lth<iugli there are ca^es ulierc it H allow ahle to iiige an oral agreement 
which woull liaae the effect of leaMiig milters otherwise than if they hail 
ilepen kd on the wntten agreement alone the oral agreement must ho clearly 
proTcd and the OQiia of doing so H on liim who seta it up 

In a smt on a promissorj note dated 2^rd Decemher 1907 cwciittd by the 
defenUnt (appellant) and a firm of II C ami pajaUc on demand tlio 
defenUut pleaUd that h\ aci oral agreement between (he parties hi< hil)vht> 
on the note was to cea'C on 30th lanuorj 1908 a vimple acl nowle Igment 
hy n C I eing then aid itituteil for the note The plaintiff stated in 
his plaint that the defendant "* liahlily was oiilj to come to on end at tlio 
date named provilcl ho had thtti receiaed full security for advances he had 
made to II C which were onlj partiaU> scturcil Tlie parties went 
to tnal and were allowed to give evidence on which the TnalJudge m the 
High Court taking it as admitted that the defen lant s lability ceased on 80th 
lanuarj 1908 atil not iccepting as proved the allegation of the plaintiff as 
to further security decided in favour of the defendant and dismissed the 
suit Tlie Appellate Court revoreeil that decision holding that evidence of 
the oral agrceineDt was inadmissible umlcr section 92 of the Evidence Act 
(I of 18721 

7/en by the Judicial Committee that a meic amendment of the pleadings 
would have Jrouglit the defendants contention witiun provuso (2) of sec 
tion 92 os being nii < rel agreement as to wl icii the proRiissorj note was 
silent nnd which was i ot inconsistent with its terms In that view tlieir 
Lonlships vrerc of opinion that it would not be sati>fictory to deci le against 
the defendant without considering the evidence and they held that the 
failure of the phmtiff to jrove his version of the transaction did not neces 
sarilj (as held bj the Trial Judge)' imply that the defendant s case was 

Piettnl — Lord Uunedin Lord Sliaw Sir George Farwell Sir John Edge 
and Ifr Ameer Ah 
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thereupon estillished Tlie agreement flllegctl 1} the tleftmhnt mit l>o 
BubstintiNelj proved and that Ind not been done It nil perim« ille f r n 
tribunal to accept part and reject the rest of a a\ itness teslimonj I ut on 
admission in pleading cannot be so treated and if it le made siilject to a 
condition it must eilUer be accepted viitU the condition attaclel or at 
accepted at all An admis<,ion tlieref re that the note nas to Ic liH a< 
satisfied nn 30tU January 1908 bj n new debt on the part of H C 
proiadel that full socuntj was found for the whole del 1 1 y that date co 1! 
not I e tn-atefl as an adnii sum that in anj c ise the pn f ii sory n< te ii as t » Iv 
hel 1 ns sail fied 1 j 30tb Jamian 

Appeal 40 of 1914 fiom a judgment and dcciee (Stii 
Octobei 1912) of the High Couit at Bomhij in its 
appellate juusdiction, T\hich le^Dl!sed the dccieo (llOi 
Apiil 1912) of a Tttdge of the snme Couit in thee\eicisc 
of its ouginal cnil juusdiction 
The suit out of which this appeal aiosc wis biou/ild 
bj the lespondont on *)tli Decembei 1910 to lecoici 
fiom the appellant the sumofRs ,50,000 with intcicst 
fioin that date upon a joint and 6e\eial pi oraissorj note 
dated 23id Decembei 1907* and executed bj the appel 
lant and the flim of H^dei-ally Cas'iiiinji fooiis and 
Company The teims of the note weic as follows — 

Domlat/ SSitf Dfctmler 1S07 

On demand we 11 M Fssal lioj am] Iljdmlh Cussint ji Sms nn I C >i I'’ ' 
joiith mil (•cvenlJa |r ii ise to | aj to Mnlji Ilarilas or iri r tie f ■” 

of Ils fift> til iisii I (50000) f r iftlue rccciac 1 

ji M F'«'\riini 

ntDFRALLa CASsrSUl SONS ANP 

The execution of the note uid the con^'idcnfion for 
it weio admitted hj the appellant, hut he ‘^et np *’ 
contempoi'aneous oral agreement b> which Ins Inhibb 
was, notwithstanding (he c\piess leinis of tliL note 
cease on the ,'lOtli Tamiaij 190S This was domed hi 
icspomleiit 

Tlio main dispute lietwcen the j) ii tics was ns to da 
circunistanci s under which the note was executed 'i 
were shortl\ as follows — 
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Tho lain of Cissiim|i Sons ami Company 

w.i'- in l')n? (losiions o( being appointed tile Slanaging 
Amnt^ of Tin Qnccen Spinning aiul Wcniiig Com- 
pin\, Limittd iinl with tint Mew wished to acquiie a 
sulheu nt nuinlu i of ^h ucs in that Companj to qualify 
the film foi till appointment , foi which puiposo the 
lam li ul hoiiowid R'* 1 it) 000 tiom the appellant, 
and aNo at the ime tune ami loi the Stimc puiposo had 
laKi n loins to a 1 age evtiiit fiom the lespondent, and 
wn thin aidtbtid to han in a sum of Rs 4,00,000 as 
patsicnnt\ tm which the paitneis in tlie fain had 
ill addition to deiiO''iting w ilh tlic u si»ondcnt the title 
duds of ciitaiu immo\o.ib]o piopeities, .igiecd to 
a’'''igu to him .1 cut an shaie ot the commi**’^ion to bo 
eaned in iespott uttheagtm\ if it slionld be obtuned 
la the flcin of II\ doi dU C isMimii lnJul> tli it tarn, ui 
wladi the .icti\ e p lUiiei was oiu Abdul Hussein Abdul 
Ciiiiiin with i \KW ot piving olf thia debt to the 
appellant appliid to tin iispoiuleiit foi a tnithei loan 
ot R") 1 idOli) wlmh hi eventually allied to lend 
on the Ici in-i t)t .1 w ijtti a agicemont, tided l>>t August 
l‘)U7 llie fain ot Hvdeiallj Cassuinii then also (as 
ilkged b\ the lespouduit) oiallj undeitook to deposit 
with lam (.eitiai othu title dtuls so as to fiillj secuie 
him foi the tot il Man of Rs 5 50000, and tint such 
deposit w.istohc i condition pieiedint to the advance 
of the iddit loij il siun ol Rs llDOtH) The lespondent 
.id\ mini one sum ol Ifs sOIIOI) mimedntolv aftei the 
dite of tint u'K m ut mil aiiothei sinal u amount 
.it the cud o! till mo all I) ith ot w-ha h v\i ii p ud ovci 
to the ippelliut flit lulvnci Rs lOdOO it was 
aii.imiod betwc u IlNdciallv Cis'.iima and the les- 
poudciit should not In id\ mud until the cud ot 
Tauuaiv J'lUS lint lu Duiinbii TK)7 tlm ippellant 
being in dilhculiics loi w mt ot u ulv munev aid then* 
lieing ,i huiuli foi Rs idaua which lUdcralK C.^suniji 
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Incl endoised foi Ins *100011111100111011, lud iiliicli be 
cime dnp ou 2Sid Deceinbei 1907, Abdnl Hti'^scm 
Abdul Cuiiiin *it tlic lust'incc of the ip2)cllint aiiplied 
to the lespondent to advance the biHiicc of R-s >0000 
(though not due until the tnd of Jiniuu) on tint 
date md this the icsiioiuhnt ovcntinlli ‘igioid 
to do niion tht ajipellmt uid tJic him of H}d(i iJh 
Cissiiuiji executing the inoniissoiv note noi\ in suit 
The note was iccoidingh executed ind imdt o\tr 
to the lespondent md the sum of R& »0000 wis 
lecoived b\ the ippclluit md ijiplicd bv linn in 
piling of! the hundi 

Except the note the ifpondent obtimed no setniilN 
foi the Rs >0000 md the lam of Hvdenllj Ctssiiidji 
having in Novembci 1910 been idjndicitcd insohcnt 
hied the pic-'Cat suit igxinst tlic ajuielhint foi lecosei' 
of the iinoiint 

Die pluntids cisc vs is tint iiiisinncli is if tl’*- 
time the ids ante of the imonnt (Rs >0 000) w is ninl 
mil the note exeeiitcd he vv is not fnlh soiuuif 
lespcet of lasjut vious idv mets to Hvdei ills C issiimji " 
fain ftlie utditiond title deeds piomistd not liiviUn 
bti n diposited lilt laid istmding sv is that if f'^* 
‘•etuiJlv \s is hllnl'^lK<I to lam b\ tlu him li foic tin 

end of Jaiuav l‘)OS tlu <U tendant should be disi b 

fioni ill Inbilitv on tlu note but th it is tb it tondhio i 
li id not bien fulltlled tlu detend int s Ii ibilitv contamcil 

dlu defend ail s contention vs IS timt las Iiibilits in 
tbe note ss is uiloin itic ills to eoi-i on "Otb Tiniiu' 
IMhS the due on vsliich lecoidai" to ban flu >‘nin 
of Rs f00(l0 vv IS lo h ivo been lauk 1 tin oiigi”'* 
aninpcmcnf (d\ meed In the p/antdl to fJwhnlb 
( as>.iniiji H lam 

riu suit Iicad 1>\ Divu T vvjio ncdptid tl* 

iitiouni 4f iht nintKr given b\ tbo defmdniit 
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lioldui" that ho h id on the evidence dischaiged the onus 
which was upon him, and had piovcd the oial agiee- 
ment <illcged hi him dismissed the hint wjt}i costs 
An appeal hv the plmititl w xs hcaid by Su Basil 
Scott C .T. and C’liandavaiKai .1 who lexeiscd the 
docice ot D ivai .1. and gx\e the pliuntill a dccice foi 
the amount sned foi \Mth inteiest Tlic luatoiial 
poition Mif tho judgment ot the Appell.fte C'ouit i%as 
as follows — 

'1 li" j 1 111 ill Mill -t itL-d vtrisiiiLiuiisn liiKc* iH> 1<-> "tiicU the j roim ‘■i 1 1 

11 ti. Ini 1 eii I i'«» 1 ii I m ifTwt m i^utniKut Iwlmeii tlie inrtio-, 

1111 1 r Mliicti if \ I. ri III u 1 liti II w is i^rf nwcil I \ 11' Wi »lli Ci* iiinji S in', 
nti 1 C ’inimn ilio li i1 ilitj • ii Uii. ii ti w.iiiM « iusc 
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Til lUfcmUiit ) nt in i \\ritt>.n i<titciii ut UuMHe tlic AlU^itioii uf tin. 
ibiutir IS In tlic (. ii)t<.ii)ii >1 >iK »ii i.,i..cinvtil lie I intiiii tlii.r 

iircntiiadiK. < uiili.r w'liLhlti imIi.IikII i.ii I'Mied u t st itca tu in^j j[ili (i 
tint it " is i^reiil lint th lulling ^ tin. lEKii l>nt i* tin sii I tiotu slioii! 1 
cfisc uu tlio ilij in "bull tlie lit of tvitim |)»\nn.cts t r IS 50000 
] rcM Ush ini.tiii ci 1 Ic inn. Im lint is on (I o 30tli liiniuv IJOS the 
Iilamtiil Is al i\t otatL 1 tuMi)„ igitLl to ilvnivc tlio in iiej to pij tic 
'imoinil of tin. mil iiistiliuuit to the ilefni hut on lint Li Tint ii (in 
nllegati 111 o* i <.)iic iiij> ran m oral iiicon istuit witli tho ti.rnis 

nf the pro 111,3 r) note being an allegation ot in agn.enKUl tint iltliuiigli 
the Hit p ifports to I e a nou 'Vithoiit any limit ttious piy iblo up » ikmiii I 
it n ill odeot a note, tlio lialjihtj on ivlnch is to ctisc on i prUuilii ditc 
the lOth Jimnri 1903 ii t subjcit to any loii lilion <Icpcinliiig upon luiiiian 
sgenej I lit iiieri.!j on the expiration of i tcitiin hmiteJ p* noU 1 1 time which 
IS II it in nil m 1 in tli pi ms ori not Tint it apj <-ais t m is m agice 
m nt whii.li c inn it I • [in^l liiviii^ r>-o''I ll“- tnnis of se tioii 9i of 
the L'lleii i. Ast mil it is tin- oily ileUnto 1 1 the claim n the ]r innsori 
note whn-h IS I efon tl C trt m tins q peal 

The U iriic 1 JiiJ^i, has hil I tint no agie menl litwen the iLfLinlmt lud 
the phmtilt in Ihv. teinii nil .,i | m tin. wiitten antcmcnt li s I urn pro'til 
hat he com'', t j tliu con lusi/n tint >i the tndc i c the pluntiil is uul i utitleil 
to siivcc'd The ci ukiir-.. lus u il been discusse I I el le us escej t on Is-lialf 
of the plintill comniciitmg upon the julgment I it in our i pim m any 
discus Dll of the evidence is iinaectssuy bciiusc iijioii tin face of the plead 
mgs m sipjurt of w iich the tvnl h " ts illiic“d n . Icgil defence is 
C ' Ihc miing 1 1 the , 1 iiiu on the pismiissorj note 
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On this iiipe il 

Upjohn K O ind-C B Bax} e‘^ foi the ippiliuit 
contended tint notAMtb&taiulin^ tlie teiins of section 
of the EMdence Act it ^ is oiien to the 'ippellmth 
plead ind pio\o his defence lint 1)\ i spiiili 
contempoi uieous oi d ‘i<>ieement liis IiihilitN on tlu 
ploml&sol^ note -w is to ctsbc on 30th Tiiiuin 
Tint ■^oiild be it snliimttcd such in oi il viei 
ment ns lefcwcd to in pioMso (2) of sectum L 
^hich foimed one of the evteptioii's to thogcnci il tiini'' 
of the section It w is admitted h> the ic 4 ) 0 ii(Unl 
111 his jjI tint tint a condition is itfichcd to tl 

execution of tiie note on the fiiHiIinent ot whiti 
condition the lnl)lIlt^ of tlie ippell int on it i** 
cease The condition dieted b) the icspomliiit f» 
ha^obeon mule as to the gnin;? of fmtliti sctl^lt^ 
■uas found h\ the Couit of the lii ilJiuV'o not to li i\i 
been pio\cd and tli it Conit held th it the apicll nit *> 
account of the cncumstances a\]iicli picccdcd tin 
oxtcutioii of the piomissoii note \\ is the concct oni 
but the ulmission istotheccs ition of tlic ippcII uil 
1] ibilitN held tiood Kefeicnct w is muh tosictioii d 
of the I \uUncc Ail it bcjiipj lontiiulid tint tl' 
a\ouls the teims ol i conti ict inciint dl th 
teims of i conti lit Mhtiei'' the pioinisson ih'K* 
lelatcd to piMiiint oiilj of the tin il nist iliiicnt of (I i 
iniount i^nccd to be paid section V2 illustiition 
IS also lefinid to [Mu Ami Lit All itfiiud I’ 
JDholanaf/i Khitin \ Jvuhjnasad Atini * 

Couit of iipjio il iiiLil III 111 il inff foi tin usjioiulcnl ' 
nei\ else A\liieli hi IiuIucMiput foiwnd Ihejn^^ 
ment of the lijil Tiiit^e is tscipl sofn h hi I ■ * 
held till onus to !>e on the ii»pilliuit iip,ht bitli "* 

1 lu mil f let 


(IN I) M 1 1 I N Ut I 
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Sii 1! I'tnht/ K C »ml G It Loniidc^, foi the 
u Hjionih 111 coiittmUil tint tlic el'll igiLCinciit pic idcd 
iml iilud upon li\ tlu ippcll iiit w l^ mconsiKtciit witli 
iIk tiini'' of tlu piouii'Ksoii note Mud upon iiul dul 
not cun'*! ituti i k > il ik tt iiti to the suit \o t \ uli iicc 
iMskdoftlu uioniit gi\tn h\ tlu ipptlliiit is to tlic 
<• iicuiu'vt inccs ummdiitth piioi to tlu execution of 
the note llu liiil Tiutgc foi it ^"is 

''uhimltid \oi\ iind(j\nte u iso us discudited the 
icspniukiit s stc)i\ hut ^ Is not jiistitud in picsuimng 
tint tlu ippcll uit s Kconnt of the III ittci i\ is> tluiehi 
pin\cd IhoH \\ IS 11 ithing to show tint the les 

poiuUnt c\ii eomeiitul to tlu lUcgtd oi il 

igieenient tint llu liiluliti ol tlu ippellint shoultl 
UiKonditioiulls eoim to in end on >()th Tiiiuiu 190S 
ilu iLspoiuUuts stitcnunt in liis pkidiiig w is th it 
the ‘ippiUint s li ihilitv w n to ti ise 'll tint d ite onij 
lE he (the lespoiuknl) w is htlou tint time inlh 
seemed i Inl eould not l»< tileii i>. in 'ulniissioii tint 
tlu li ibihts 111 tlu 11 )ti ei IS d it the eoiiditioii lem lined 
nufiilfilkd ihne w is In settum 02 of tlu Eiidcnte 
Act no deltutt to tlu suit [LoUdDunfdin leieiied to 
nnd lead lUustiition (j) ol sictioii 92] Rtfeience 
w IS imdc to y^//ni \ Camphell^'* liiloi on e\ulenee 
10th Ld Vol II sei tions 1H2 Ilti ind Tfa/hs \ 
[LoiD Dunldin itleiiul to Bholanalli 
Khrit] I i Kalqji asod xltjio ii aVa **] 

Upiohn K C calleil \ij)on to leplj lefeiiid to Holt 
\ Mid ind subimtled tint beetioii 9- w is not 
ipplie ible tlu eiideiice eonteiidcel to tu ulmisbibk 
not being o\iilente of in\ oi il igieemcnt lietweeii the 
piitus which eontiidictcd \ iiietl itldiel lo oi siib- 
tiictcd fioiu the teiinsot tlu pioiiiisbon note He 
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feieuce Mi'xOQio Bholancdh hlietln Kiihpid'^ail 
4(ji(UL((Ua^^^ limits \ Hid aiuf LuuIIpij \ 
Lacf’i/^^'^ iLou iulcs sutl those cases did not toncli 
ixspojiclent s CISC at ill ] 

Feb} licit tf Both — The of tiun Toul 

sliip', \\ IS dGIl^eltd bj 

Loud Duvedin — llu pi uiitjil usi^oiidcut MuJp 
Haiidas sUcs tilt (kfciulaiit ippcllmt NotildioN Hulli 
Lssabho^ upon i pioinissoiv not jointlx c\ctuli(n)\ 
tlu (Icfenduit md tlic iiiiii oi C tssiimji fooiis 

K. Co bueiniUci tilled H\dciilh foi Jf*’ 

Ihe iiott i*' nude in tlio followjuf,’’ ciicumst intc 
iiluiji btfoicJul^ 11)07 Ind m ido ad\ antes to H\(IcMlb 
aiiiouiitin^ lu ill to Rs lOOOOO tlic coiisulei dion foi 
in il uij such ad\aiices btiiieT teitiin s)niti> 
ijrent) coiiiniission III i ceil un toinp in\ flit uhaint 
^^o^e paitiillj but not tilioll^ toscud 1)\ hOciiijl> b* 
Tul\ H\dcidlj aitpbed foi i fnitJiei ith int^ 

of lis 1 )0 00i> in oidci lo oJT Mot iblioj 
that uiiount dm to him Mnlji ifficcd to mil i tL 
loan I condition beiii^ nn inciLi'«cd shut m th 
coniniission i(?inc\ and to indt it in tliici 
uisialiiiciits I v\o of tliisL mstalintnls win juid iial 
till mom I hindtd on l»\ II\diMll\ lo Mot ihho' 
the thud inst diiient fill to he pud on fUli 110111 '' 

lyys 

At the i/id of Dticmboi 1007 Molibliov w is in " I'd 
of lno^c^ to meet a bill Ho iccoiduirrl' applied fa 
ll\dtiilh to isl it llio bdunceof tin dilit numb 
ijs )0 000 could be ]) lid iiiimedi it(.I\ 3T\deiill' dii" 
ijipioicbid ^lulji to sto jf la wouU) pnp i} )asin‘'ld 
meat dm on the ensiiiii^ OlhJaniiin IIi ion*' idi' 
lu d( *'() on 1 m iiiir ttncii the joint in'oiiusson nett i" 

' (I H It t I K ft! , 1 {ix^ ) 4 jl ^ \ I « I ' 

o (18 I) U I j c I ' 



^0T \\\i\] 


407 


f|m<'tion of (I\t» >nl Dttiiiibei 1907 niKl the nionoN 

AS h imU il to M«tt 0*lio\ ''o fti tlicix is no disciepiiiCN m tvbh y 
lictween thi \i«\\ «f ih* piitii*' Imt now 'iiiscs the 
djfluultv III lilt ml uAt Mot il>ho\ dk,jts tli it it w is i 

Afiu (.cl til it ui 111 til uii\il ol tlu Htth TinuiiN I'lOS lu'uc 

tin. uhimi uu i nmlci the i)Ioiuism)i\ note should Ik 
held is till iid\ III t tt the inst dnicnt in()nust.d to lit 
pud l»\ Nlul|i t» lI\dtidK onthitditc ind th it the 
not sh« uid lie Hjiliccd 1 a » single xcl now Icdgmeiit 
on the put (f II\dcidl\ Iho pHintifL Jtnlji sajs 
111 It ill he i^Kid to w \s thit he would fetuiendei the 
note if It nth I inmn I90S H\dciill\ Ind gAcn 
sullu-ient '-(.cuutN fni tin whoU debt is then due h\ 
him th U on the 10th T imt uv no such sulheicnt sectuitj 
w is pt\en tint Kcoultnglj he is entitled to m'lmt'un 
Mot'vl)ho^ h It dnUt\ undoi the note 
The Iciincd Tud„o of hist insHncc illooel the 
P '11 tics to go to tinl ‘ind os'iminc witnesses and 
coming to the contluhion tint it h id not been pio\etl 
tint iiA ill lUgemcnt U id been in ide foi the gi\ ing of 
hcctiuts In Hjdtidh g i\e judgment ui f a oui of the 
defend lilt ilie Couit of \ppcd took the mow tint . 
no witnesses should hi\c been csnimued uid tint the 
tcstnnoiiN could not be tool ed it becuisc la then mow 
the pioinissoiy note constituted i wiitton continct 
binding the defend int topxj on dein ind lud section 92 
of the Endence Act lb72 pie\cutcd in^ oi d igiec 
merit being set up to conti'ulict tint wiittcn igieement 
Now if the defendants pleidmg is to be dealt with 
111 absolute stiictncss tint mow is light foi wlnt the 
defend lut siys is this ho admits the execution of the 
note uid then he sa\s tint it w is aerbalh agieed tint 
liislnbiiit\ on It should CO ISO on the sOth Juiimn l^OS 
Tint IS a bald meiment of 1 1 erb il conti ict conti-adict 
mg the iviitten eontnet anl would he inidmnsible 
undti section 92 But this bald iiaeiinent does no 
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lepicsent tlie (Icfentlant s tiue case His tine conten- 
tion Ihis been alieacly* stated, nntl in tlie foim of 
a\Giiiieiit it might he put thus — “It ^^as agficeil 
that on oOtli Jauuaiy 1908 tho advance tlieii to 
become due by ilnlji to Hydeially blionld be held is 
made by tlie monies iiaid on 23ul Dcceiubei 1907, anti 
that tho liabilit 3 ’ nndci the note sliould he held as 
satisfied b^’ a fiesli note to bo gianted b}’ Hydeially foi 
tlie advance of oOth J.iiiuaiy 190S ” That would he .m 
agieement in tjiuis ot pioviso 2 to section 92, ^hicli 
allows to be pioved ‘ the existence of aii}" sop nato oial 
agiceinent «is to .nix' inattci on which a document h 
silent and whicli is not inconsistent wnth its tcims” 


Their Loidships Iiavo Kdt that it would not be 
satisfactoi^ to decide against tlie defendant on a 
which might lia\e been obxiated b^ a nieie aniendiuont 

of the pleadings, and that in a case wdieie tho pu ties 

had been »dlowed to go to piool TJ 103 ’ lia\e, tliciefoie 
felt themsehes entitled to coiisidci the evidence led 

Although iiowcNci, theie aie cases, of which tins is 
one, wheio it is .dlowablo to uigo an oial agiecmeiit 

which Wilt liave tlic oircct of leiving mitteis otlicnM'-^ 

than it tlie^ Jnd dcpoinled on tho wiittca agiccnicid 
alone it is olnioiis tli it such oial agieemeut must bi 

cleailc pio\ed and tli it the onus lies on liim who set'’ 

it up Then Loidships aio of opinion that tins liis 
not been snthcicntl}' icalised by tlio loainod Judge of 
fiidl last iiiv-e Coming to tlie conclusion tint the 

plaintdl liad failed to pio\c Ih it he had stipulated fm 
seciuit^ being gi\en foi tho whole debt bj’ ID dtiall.' 

the fJOtli Janu.ii\, the leaincd Judge tabes it u'' 
a ni*oessai 3 ’ i^equitm that the defendant s cmso 
tstal)li',hctt But the agicement allogod b^ the dchud- 
.int must lit sul)stanti\clj pio\c‘d, .mil it is lieie, m 
then L(n (isliip s judgment, that the dcleml int fuds 
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Tlic agiceiueiit must he an agieeinent to wUicli the 
pluntiD. Mulji IS sho^^n to lui\e assented eithei linn- Moivliioi 
S elf 01 1 >% an agent with powei to bind him Now 

, rss^BHOi 

ttieie was no one who had powei to bind Mulji t 
Fnitliei, Mot.i!)ho\ and Mulji no\ei met at the time iuri^a': 

at which the alleged igieement was toiicluded, and 
theie IS absolutelN no o\ulencc winch show’s that 
Mul|t evci consented to an\thing except to adiance the 
money if ho got the proraissoiy note In the aigument 
the defendant Counsel sought to put liis case thus 
He Slid tint JIulp himself admitted iii his pleading 
that tlie piomis^oiA note was not to lepiesent the tiue 
state of mutei'. altoi 4i)th Jamnn, that no doubt he 
adhibited the condition that socuiits wasb^ tliat dale 
tobegnoii but tlut is the Tudge of fiist instance 
(lisbehe'sed the stoij that anv such condition was made 
the mattoi i«ted ou his own confession that the 
piomissou note lost its eflicacj aftei .30th Jannni}’ 

The fallacy heie consists in so tieating an admission 
It IS iieimissiblo foi a tiibunal to accept pait and reject 
thoicstofanj witness’s testimonj But an admission 
in pleading cannot lie so dissected, and if it is made 
subject to a condition it must either be accepted 
subiect to the condition oi not accepted at all Theic- 
foie the admission tint tlic piomissorj note was to be 
held as satisfled on 30tli Jannai> b\ a new debt on the 
pait of Hjcleiallj, piovided that sccmitj was found 
foi the w’holc debt bj that date, cannot be tieated as an 
admission tint iii any case tlie inoinisson note wns to 
be held as satisfied Iia 30tli Ja!niai\ 

Then Loidslnps aic thciefoie of opinion that 
the decice of the Com t of Appeal was light, although 
to be snppoited on otlici giounds than those stated 
in the judgment of tint Couit, and they will 
humbh advise Has Majesty to dismiss the appeal 
with costs 

n 14G— 1 
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Solicitors for the appellant : Messrs. Ranken, Ford, 
Ford and Chester. 

Solicitoio for the I'espondent : Messrs. T. L. Wil- 
son Co. ' 

Appeal dismissed. 

j. y. w. 


APPELLATE CIVIL. 


Be/ote 3fi Jtisficf J/eafon ami 3rr Justice Shah 

GAJAKAN BALKHISHNA DESHPANDE (obioisal PlmsTJfp) Apphi. 
tA.\T, . K4SHINATH NAHAYAN DESHPANDE (ommva tlFFr'rivT) 
Besponoent ® 

Htn^u Lair—Adophan^IIalf hrothti—Milahshara 
The adoption of a half brotlici is not in%a]j(] under Hindu Lau 

SecoM) appeal from the decision of J. D Diksliit, 
District Judge of Thana, reversing tlie deciee passed Ijy 
R. B. Kliangaonkar, Subordinate Judge at Mahad 
Suit to recover a sliai*e in certain cash allowance. 

Tile cash allowance belonged oiiginally to one 
Yeshvant Ho had two wives By one of them, he had 
a son Venkatesh ; and by the other, ho iiatl thiee inoio 
sons, Ganpat, Madhav and Narayan. 

Venkatesh being childless adopted his lialf-biother 
Narayan. After the adoption, a son (Kashinntli, defend- 
ant) was born to Naiayan, 

Madhav had a son Balkiishna, who had a son named 
Giajanan (phaintiff). 

Ganpat died issiieless. At his death, a dispute aiose 
between Gajanan and Kashinath as to wiio was entitled 
to Ganpat’s shaie in the cash allowance. 


Sccood appeal ^0 €52 of 1913 
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Gajanan filed the pie'seut suit to ieco\ei his sliaie in 
the cash allo^^allce appei taming to Ganpat’s share He 
illeged that as Xarayan A\as adopted hy Vcnhatesh, 
both he (Gajauaii) and Kaslimatli (defendant) T:veie 
ecjuaUv lelated to Ganpat and entitled to Ins shaie in 
equal moieties 

Kashinatli contended in his wiitten statement tint 
Xaiajan’s adoption bj Venkatesh \\as invalid , that he 
^^as consequently a neai lelation of Ganpat than 
Ga]anan ; and that he was entitled as such to the whole 
of Ganpat’s shaie 

The Suboidinate Judge held that Naiayan’s adoption 
was ^alld, and that plaintiff and defendant weie 
entitled to Ganpat’s share in equal moieties 

On appeal, the lowei appellate Court held that the 
adoption was invalid The deciee was thoiefoie 
leseised, and the suit lemanded to the fii&t Coiut foi 
trial on the follo\\ ing issues 

1 Is dt-feadant estopped fiom uisnig (he I ka About tlic imahdityof his 
father s adoption by Venkatesh 

1 Is the defence banxd by (lunlation '' 

Against this oidei of leinaud, the jilamtiff appealed 
to the High Comt 

On the 30th Januaiy 1911, the Higli Couit (Russcll 
and Batchelor, JJ ) deln eied the lollowing judgment 

The Court thinks that the cour«e adopt(>d by tin. Judge id the louver appellate 
Court 60 far as it goes has been correct and that issues should be remanded 
to the first Court as stated by him id his judgment at p 2 of the print but 
the Court thinks that these issues must be supplemented ly another is'iic 
which i\ill be numbered lA to this effect — 

If the defen lant is not «o catopied was Narayane. adoption sahd m 
law ? 

Co ts costs in the cause 

The Court adds that the opinion of Mr Dik'hit on the <iuestion of adoption 
is not to be taken as bind ng on the bfst Court s hi h w^lI finl on the 
Issues stilt down as of tirst inipres i i 
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Tlie Subordinate Judge foiintl the fiist issue in the 
uiBrmative ; and the thud in the negative. He held on 
tJie second issue, that the adoption was valid, for the 
followuig reasons : 

As regards \aljdity of adoption ngaiii, I find that the difficulties h!^^o arisen 
owing tothe tbeor} of Kiyoga Iia\ing no real basis in Sanskrit tests but 
basing sprung from words like jmlraehhyaijaiaham, or urundhasambandh m 
Shoumka's text or Nand Pundit’s glos« Trom these words deductions enne 
to be introduced that the nstHra! mother jn her Inaiden stite must I c such as 
could be married hj the adoptuc father or that the sod to be adopted could 
he begotten on Ins intunl mother b) the adoptne father I need not aal 
dare not add to the learned judgment of Clmbal J , from pages 953 to 9C1 
of 10 Bom L R on this point, nor can I find aiijtlnng that should eualh 
any ouo to assail the broad proposition on tins point bj Ranado J m S >iii 
473, at page 470 The Madras cim; (11 Mad 49) ulied on b ,5 dt.ffiiJaNt*' 
pleader has hf.cD suDicientb discussed at p«ge 903 of 10 Doin R R 
found to be not acceptable lo its cnliretj as good Jaw jDa^uiueli as cM.n 
111 20 Jfid 283 the Madras High Court had to gne the principle oa "IkIi 
11 Mad 49 avas based o different direction llie Bombay authorities inierjot 
the tests ns directoiy oiiI> in respect of sons of tfanghter, sister and mothers 
sister and recommendatory as regards sons of other relatiaes ami, tliertfuit 
tho authontj mllSlul 49 not stnefly folloaved even in 20 Mad 283, tanmt 
be followed by me 

I flierefoie pmeoert to sec if it can Le contendetl tJiaC a step brother shpuU 
not be adopted on the ground of nbseiice of ^KtiocA/inyaini^flwi or presence of 
itr-udhatamhandha. e'en though the test be recommendatorj At p 4^4 
(Mandlik on Vjavahora Majuklia) it has been set out that a younger Irutlier 
IS like a son Ji/eshOio bhrala pilus tamak at page 495, he sajs that adcptiou 
fjj a joungcr brother of an eldtr brother is against law and usage but ndoptiou 
by an eldei brotJiei of a joimger brotlicr is ijuite proper, and agreeable to Ij" 
and usage of the country Here, in tins case, a\e ha\e a step brotlur 
57it»nodara and not a full brother AaAocfam when maiden Xarajan’s niotlicf 
toufcl have been inarijed by \ eiikatPsIi I do not think that Hindu no(nii‘* 
disapprove of adoption of younger 8ltj» brothers It is not disputed uij 
it has been admitted by defendant >n his deposition that Vcnkatcsili was die 
eldest of the brothers and the atop bi other of Naraynu the jouiigtst 
pci fn.t belief of all conctniid asstated aboac, for over sist^ five •" 
tliL volidit) (if adoption IS itself the bc'-t indication of Hindu mind fls to 
Namjan having been ca{>allc of being taken in adoption as being 
tdliaiii Slid not a smi I»y iirudhiuambamlf 0 The adoplion h legal Su'ci 
tin. iiiliiif. Ill ji B, n, „,d 10 Bent h B tiled above (he theories of Aijl”''’ 
and III in I i^i n, i, niMtJi of Ifinr fvnc lb ugh I ^ * 
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-.iv tlie\ Imi. l>e<.ii e\plo<1i.tl iinMintcb as tin rulings alloiv ami admit of 
iccplK-ns in addition to tlic tlirec sin-cihcilli umitioniil oii llic ground of 
jl'^ciu-O of j ittracJ'ha^ataharn and presence of xnudhasambandha siicli as 
a ’iptioii li\ a iieplic'v of lii' uncle No Ilmilii requnca to be told bow jouiiger 
lirutbcrs art regarded Is «oin < r cider sisters as mothers I also add that if 
the glo«s of Nand Punilit undir tiie w oiils ttrudkasambandha is to be inter 
prated a« refemiig to nnrnage or i\ lyo^a the step mother could not have been 
iinmi-d hj Vtnhate'h and that, to tins eTlint, this case diCTtrs from that in 
IH Bom L II beforL his Lord'hip Chaobil J who, however seems to treat 
tl e glo s n» oiilj recommeiidatorj following the opinion of llanadc J , m 24 
Bom 24 Boll) 473 shoves that the hoj ••houhl oulj have “ semblance " of a 
‘■oil from the klandpoint of Ins vgv ami circiimvtaucca and not fiom that of 
pjs ibilitv of iiumige of Ins motlier withthe person who adopts the boj or on 
the po'-ihilitv of ♦Viyoyo 
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On apxieal, the Di'stiict Jiulge found all the jvsues m 
tlio negative He hold that the adoption wa'j invalid on 
the following grounds — 

I adhere to iiiy oiigin il viow of taw as rcgaids the invalidity of the adoption 
I do not think that tlie Subordinate Judge has properly applied the nihiigs in 
10 Bum L B 948 and 21 Bom 473 At p 9o7 of the report of the hrst 
cited case, Batcheloi J has observed By viittic of tins deduction certain 
bpeciUcd relatives arc prolubited or exrludeil, that is. as being incapable of 
having feprung from the adopter htmsell through appointment to raise i«sue on 
miothers wife ' Then His Lordship proceeds and observes “From the 
author's own explanation and from the words themselves, lam of opinion 
tint ‘proliibitid connection’ is confined to tliatparticuhr illicit relation which m 
Liiglisli law, is known as incest Thus what wc are asked to do is to extend 
certain peculiar and specific restrictions which on their face, purport to he 
Imiitol to cases of Nnjoga and incest so that they shall embrace and include 
all complicated rc'tiictioiis ajipiiciblc to luniiiage Chuibil J nt p 9C1 
cxpo'cs the nii'tikcii translation of the teat bv En^isb vvntei ou Ilindii Law 
mid obscrv cs Tins alkgi 1 invalidity is bvsed on the piopusitioii which is 
i. uglily and I roidly fit itcd in Lnglish tc\t books on Hindu L«w and in sonic 
dc I'lons of our Courts, that a hoy whose iiatui d mother the adoptive father 
could not have legally in irricd 111 hci in iiden state is lueligiblc for adoption 
It will be presently shown that tins broid stitcuicut ri'ts purclv on an 
inaccurate rendering by Mr Sutlierliud of a passage in the Dvttak 31imama«a 
of Nand Pandit ” In my opinion their Lordships have only set their faces 
a^unst tlie extended application of the principle of restnctions to inamages 
to cases of adoption in tlie sen«e that the adoption can I’C valid only where 
the adoptive mother could have been hgilly lumicdby the adoptive fithcr in 
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her maiden state Their Lordships have affinned the proposition that prohi 
bilion IS icstnctcd to cases a\herc Atjoga is not possible The pnocipl 
quoted me m my previous judgment from Bhattacl irja s book is rot 
touched by their Lonlship 8 judgu cot There cannot be any bar of Iiniitati n 
to raise the defence 

The iilaintiff appealed to the High Couit 
Sethn , TiAith S S Patlcu^ foi the apiJellant — TLe 
adoption of a steji biothei can he lai\ fully made The 
piinciple ot ‘ inconsistent lelationship ’ {iiiuddha 
samhandha') does not come in its waj Foi the 
purposes of the 2 >iinciple the ehgibilitj of the wora'iD 
foi mamage should be consuleied ^vith lefeience tohei 
maiden state So legaided, theie is no piohibitioa to t 
step-son maii^ mg the stcp-mothei when in liei maiden 
state But even tint piinciplc is lielcl applicibh 
onlj to the thiee specified cases ol (1) tlie dmghtei'' 
son , (2) the sistci s son, md (3) the mothei s fcistei ^ 
SOD See ^amchamha ^ Gopal^'> , Walbai ^ Seei 
, Yamnava \ Laxman Bham , Bamkt ishna 
V Chimnajt ^*^ , Bhaywan Sinyh \ Bhayxian Stnoh^ 
Sri Bahisit Gin ulnujai,itatnt ^ Sn BaUtsu Bamn 
tal slwiamma^^^ 

The lower Couit h is luitlici resoitcd to the doctiine 
oi Niyoya in inononncing against the ^aIldltJ of the 
adojition But the doctime does not cuiy us farther 
than the piinciiile last mentioned The iicisons I'ho 
aie mentioned m 1 Yujnavalkjq 68 , Mitahslnra, Bookl 
Chaptei I V, aic all iiersons who could have maiiied the 
widow in. hei maiden state 
Jayalcai , with 71 ^ B Biadhan^ foi tlioiespondcnt^ 

It 18 e’^piesslj laid down m the Dattaha Jfim msa, s ^ 
pi 16 — 20 , tint tlie biothei cannot he adopted The 
teim ‘biother ’ would include a ‘ step-hiothci ’ ns 

m (lOOR) 3 » Bom fn ( 4 J (1013) 15 Uom L B B'i 

^ Mmoj) 31 Bom lai (1699) LB JG I -A 

(U1 1 3C Bom 633 pp 139 jqj 

f 08 j ) L 1 Jf I \ 113 
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The inlc ot in uddhasambandJm bns no lofeienceto 
the unmiiiicd <itate of the mtuial mothei but to hei 
ni«Mj«?stntc The piinciplc Ins been 'iiipio\c(l of in 
Jfinafshi^ J^amanada^^ TfamH \ Chimnaji'-^ 
It followed ni Smamulu \ Ramaijya'^^ and 
Ha) an Chnndf'i Banajt \ Huiio Mohun Child ei- 
'^ee also AlaMic s Hindu Law (7th edn ) pm 
fliaph IS") page 174 Tie\ehan r Hindu Law page 137 
Tlie doctiiiie of 2^ti/o/a maa be obsolete but the 
cases excepted eien in times when Nnjoga was piac 
tised as being too •'acied to be submitted to its 
opeiation case^ wheic sexual inteicouisc b\ wliat 
c\ei name it was dignified would be witli a peison 
whowiscithei the molhei oi out equal to hci in the 
domestic Click w etc based on the tommou sentiment of 

inoiahta That sentiment is ci\stxllued inti* tht foiin 

of a inle in the Dittd i ■\fnnii;sa The autlioiitj of 
the Dattaka "Iimansi is lecognisid Bhajiian ^uujh 
a Bhajwcin 9 Bafn^u Gtiniltngaswnmi \ 

Si i Balusn Ranudakshi and Rmnd andi a a 

Go2icth^ See Sail u a I aw of Adoption pages 321 324 
md 330 

Se/hi> iniGpl} — Thoteim biothei in iiaiagiaiih 17 
section o of the Dittal v Slimansi docs not include 
stepbiothei because the authoi in an eailj pait of 
the tieatise has expiesslj said so see section II paia 
giapli )1 lead avith paiagiaph 30 
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Slivil J — I wo questions of law Imac been aigued in 
this appeal — one leliting to the a ilidita ol an adop 
tion the othei lelating to estoppel The fats which 


W (1880 11 M I -49 «t p « 
(1913)1 B L R 8 4 
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ffive use to the que‘?tion ol adoption aie not in dispute 
now and may be biiefly stated One Yeshwant died 
leaving- foni sons — Venhatesh bj' one wife, and Ganp d, 
Madhav, and Naiajan by anothei \\ife Yenkatesh died 
many yeaisago aftei adopting Ins step-biotliei, Naiajan 
Naiayan died lea\niiga ^on — Kasiiinatli, who ms the 
defendant in the tiial Conit and is the lesiiondcnt Iieio 
Theie was a diMsion among tlie brotheis, -^lietlici 
duiing oi aftei the Iife-tiine of Yenkatesh doe^ not 
appeal to he cleai and js not mateiial Ganpat died 
soilless, lea\ mg a w idow w bo died in 190" Hadlnv Ii id 
a son Balkiishna, who died leaMng a son Gajanan, wlio 
was the plaintiff in the Comt below and is the appell lat 
heic Tho dispute lelatcs to Ganpat’s shnie in a ccitaiii 
allowance, which, the plaintiff saj&, he is entitled to 
shaie equally with the defendant, the lattei contending 
that he is the exclnsne onnoi of Ganpat’s mteiestm 
the allowance Tlie pJttics aio Piablins by caste 
common ground now that if the adoption of Naiaji’^ 
hy Yenkatesh bo valid, the plaintiff must succeed 


In the lowei Courts the defendant niged that 
adoption by Yenkatcsli of his joungci half-biotl'cr 
Naia3’an v\as iii\alid Tbclonei Courts lia^c diflertd 
as to the Aaliditj’ of tho adoption, tho tiial Coiut 
holding it to be valid, the appellate Couit holding 
to be invalid 


111 the Second Appeal befoie us the same question 
been raised Mi Setlui, foi the appellant, contends 
the adoption of a lialf-biothci is notiinalid according 
to Hindu Law, that the long couiso of decisions of tl"* 
Court IS in favout of the -mow that the jcstiicfioas 
recommended bj’ Nnnda Pandits are not lesllj binding 
and that the doctrine otl^ii/of/a, upon whicli the 
aiqjcllate Couit has i cited in defeicncc to tho ojnn'on 
expressed b^ Di. Bhattachsrja in Jus tieatise on ” 
Lau, affoids no basis foi invalidating an ndopt*^*’ 
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A\liicl» otbemiJsc \ ilirt — le ist so fni nb this Presi- 
<len(\ is toiicouicd Mi Jijal \i, lor the ic'jpondont 
stioii^ls iclits upon the opinionb of X iiuh Pinditi 
c\pics td in *h(. D itt ih i Mirainbi in his comment a\ 
on the c\pics'5iou lx nin^ the leflection of i son 
(piiiiachhai/dKihani) in C'lumkis tcvt in pai t 
elinphs l(j to 20 puticul'nl\ puijiiphs 17 ind 19 in 
Ch iptei Y It is aigned tint Hie MiHh-slnii and the 
V\ i\ dull ifiMilvlii tio not ifToul nns issistancc on 
this point and tliat in in itteis of idoption the opinions 
of Xinda Pandit I iic entitled to gieat \\eight ind 
ought to he gnen ctlect to Mi T i\ ihai concedes tint 
th( lestiietionb uismgonl ol the nocessitj ot i \alul 
nnuiigc llct^^eea thi mtiii il mothei aiul tin idoj)ti\e 
fithei being pos^jibb «ic ineieh Keoinmi lul itoiv 
c\cept IS to the tliuc sixcitied t ises ol i diuglitcis 
son sistpi s son and nn thei s sistci s> son im utioned in 
Cdaliste\.t But his ii^umciit is th it flu test ot i 
N did iuuiii„i lKin„ possibh between tljc nitnid 
niothci ind the idoptne fithei is quite elibiiuit lioin 
tint bised on the doctime of A/z/y^ftoi ot inecstuous 
couiicctioii {t n ihoiulliu) ainl tint though 

the lestiictions nising fioin one iic held to he ic 
eommcnditon the lestiutions atisingliom thcothei 
two tests uc not so Iiehl Pie does not Iin in\ stieSv 
oil the icstiiotums bisid upon tlieiulcs toumcled with 
the pt ulite ol But lie m imt luis tint the 

lestiuti ns 1 ised uj >n the piohibitiou <d lueestuous 
voi'WOvSvc/j'i S'. -o bxa'?. 

held to be meieU uctmimeml it< n uul ought te) be 
bclel in uul iteii \ 1 he uh i>tion in epiesi ion is \itntcd 

if lb iigiiee! !s nn toiiixt lion 1 1 fw< < n tin sf(]>mofhei 
ind tl e step si n would be me estiioii> It is iKo n^ucel 
tbit the siiuimciit et the eoiiinmmta t \oiiis siitli 
lestiietions iml tint fhe senlimeiit isileail\ expitS'sed 
1)\ X inda Pandit i 

II m — 
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We Lavo given onrbo.st consiilerntion to thc.sc nrsn- 
mcnts, particularly as Sir. Jayakai* lias insisted that in 
none of the decided cases lias this x^oiiit been considered 
and decided, and that in none of the cases oxcexit one it 
was necessary to consider it. Wo are, liowever, tiinilile 
to accept the suggestion that the argument is new or 
that it has not been considered, or tliat it was not 
necessary to consider it, on iirevions occasions ; and 
quite apart from the iirevions decisions we arc unable 
to think that the argument is sound. 

It has been held by this Court in a number of cases 

that the opinions of Nanda Pandita, when tbey ai'e not 
supported by any text of the Smriti writers arc, 
genei*ally speaking, recommendatojy and not manda- 
tory : see Nani v. ChunilaiS^^ ,• Vjjas Chimanlal v. 
Vyas Ramchamh'a^'* j liamchcindra v. Gopol^^ ! 
yamnava v. Laxman Bhimrac^*^ j and Iictmln'if>hva v. 
Chimnaji''^K Tlieir Lordshixis of the Privy Council have 
indicated substantially tbo same view ns to certain 
opinions of Nanda Pandita in Si'imati Utna Bepi 
GoUoolanund l)a& MahnpatrciS^'^ ; and Sn JSufusff 
GuriiUngaswnmi v. Sri Bahtsxf Baivaiafcsinnaninm^- 
It is quite true that in some of those cases tbeoiiinionsof 
Nanda Pandita that were under consideration were not 
the same as those with w])ich woaro concerned now. Bnt 
it is diflicnlt to say that of the last tlirec cases of this 
Court above referi’Gd to. In the case of Yamuavo v. Zor- 

man Bliunrao^*^ Sir N.ClianduvarkarJ., after considcriUr 
these vciy oxiinlons of Nanda Pandita (in paragraphs 36 
to 15> of section V of tlie Datlaka Mimansa), c.xpres'-cd 
his conclusion in the following clear and defiant' 

01 flfi07) 22 Com. 073 at j.p. 978, 01 (1912) 30 Bon?. 503. 

979 

01 (1899) 24 Bom. 473 at p. 481. 01 (1D13) 15 Dorn L. R. 6-’J- 

OJ (UC8) 32 Bern G19 at p. G3.1. <«J (1878) L. R, 5 1. -lO- 

P7 (1898) L.R. i'GI. il, IIJ. 
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terms — “It xs a reasonable inference to clxaw from the 
whole of the Eattoha Mimansa that Nancla Pandita in- 
tended that anj bod j conUl bo adopted, so long as he was 
not withm the ca Ob specified as piohibited So long 
ns, tint IS, he ■was not the si‘-lci\ son, 01 the danghtei’s 
son, oi the molhei’s sistei s son ’ Tins decision 
was followed in the case of Hainl i tshna \ C/iunnaji^^^ 
It IS difiicult to sec how’ the aignmoiit based on the test 
of It) t((UiIia^a)nhan(lha conld ha^e been passed o%er 
in Haml i tsInuCs casd^^ without consideiation when the 
decision of the Distiict Judge lu that case which was 
re\erscd by the High Court, was based substantnllj on 
tint giound ha\e lieaid nothing m the couise of 
an intcicsting aigument from Mr Jajakai, •which can 
induce us to think that tlieic is anj thing in the 
decisions of this Coiut beaiing on tins iiomt, which 
leciniics to be le-consulcied 

Apait fiom the decisions we would find no serious 
difhcultj in aiuing at the «ame conclusion and in 
hoVdxng UxAt the opiaiQus evpiesscd b> Na.ud\ Pandita 
in his cominentai> on the cxpiession 
ham aieineich iccoinmcndatoi j and not imndatoiyin 
the absence of anj snppoit fiom any Smiiti wiitei It 
I'j not ‘•uggested that the laiticiiUu opinions expressed 
111 paiagiaphs 17 and 19 ot section V aio suppoitedby 
nnj such authoiit} 

"We ln\c consuUicd the dictum of Muttusami A\’3ni J 
in Si u avutln \ Jiamayya^^ that the adoption ot a Inlf- 
biothci IS iii\ ilid ind tlicdtci ion of the Suhi Di\am 
Ad il it of Bong il 111 Bahoo Itunjtct Smy \ Dahoo Ohhye 
Niuatn Stn<)*-'^ that the adoiition of m cldei biotlm a 
jonngci liiorlici IS iii\alul Wc nic not suic that the 
MidiasIIigh Coiut would now accept the dictum of 

lu (1913) lo IJom L r 8.1 H (18jl) 3 Ma 1 15 

W (1817) 2 b D .15 
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the learned Judge as fiuallj' decisi\e ot the point But 
apait from that, in cleteiniiuiug the weight to be attacheil 
to the opinions of Nanda Pandita on tins point in 
Western India, \te must piefei to he guided l)^ tlie 
decisions of om Conit 

The learned Distiict Judge might v.eU liaxt paused 
hefoie setting aside an adoi>tion made moie tlnii lift' 
J*eais ago, acquiesced in b3 all the paitics conccined 
dniing this long peiiod and questioned foi the fiist 
time bi the inesent defendant appaientls undei tlio 
inducement of lesisting the plaintiff’s claim, and might 
have sciutuii7ed the opinion of Di Bhattuchaiv'i inoie 
closely, particulaiK when the learned autlioi himself 
expresses a doubt as to the applicability of the icstiic- 
tions based on the iiiles of Niyo'/a to this PresidencN 
see Bhattacliana’s Hindu Liu 3id Edition, p'l^i'' 
ICn-lTO 

We, theiefoie, lioUl that the adoption of Naiayan by 
Venkatesh is \alid HaMiig legnid to the Meu 
take of the adoption, it is not necesstry* to decide the 
question of e'^toppeI winch lias been nigned lu th**' 
appeal 

The iCfcult IS that the dcciec of the louei appellaU' 
Couit IS ie\eised and that of tlie tiialCouit lestoud 
with cobts ol tills and tin louei iqipcllate C'oint on 
tlie defendant 

Deci ee i et a 


n 1! 
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> Tiitr' (i Mbis \L Pi \i\ riFt 4SD Offi m wT) 2 wn fiMioNn \ rs \nd 
UHVllMV ns SH[I)\PI’A PI J \PI wn vnotiilr (ciju iwi Ulfi'sdwi-, 
1 4VD >) \IIELLV\T' f BIIAMAG W D V SIIIN \fi \\ D V Dll \M \ 
\ V\ \!! wn ^MiTiiPR ()Ptri\\L Pi\i\riVF iNH !)Fir\nvM ")) 

1 FiIONPESr ® 

Cl <l Pfiiffdiirr C )'lt ( AO I ifl’lOS) udwn 97 — Prtliiinnarij t}ef}et — 
\pjxal — D'etitoH «« lo res jiitlicitn 
V tV i in til ii i iinUrT »' ii«>t tfi 1 1 ti tin Is II >t i inelimiinn iUlioc- 
Ch III II limb'll \ fr<i« M M i»rt/y (illtMtl 

PiusT .ipl>eaU against the doci-'ioii ol b K Koppikai, 
Pii-st Class SuboiiUiiatt .Tiulge ol Belg»uim 
The plaiutilE claiming to he the owiici nmlei the 
^\lll of his inateiinl ancle Uanig<i\ad i Mauga\atla sued 
foi a dcclaiation that defendant I was not du4 
adopted hj Ba\aka, wnlow of R<iniga\da aiul foi posses- 
sion of lands in suit , oi in the .dteinative ot the will 
being held not pioccd, foi possession of the said piopeitj 
jointly with defcnd.int ns the sons of the sistei of tlie 
oiiginal owner. 

Tlie defendant 1 contended that he was the legally 
adopted son oi Rainga\da, that Ba\aKa passed a legis- 
teicd deed ol adoption to that elloct <m 14th Decombei 
1911 that the wjll .lUeg’cd was false , that the value ol 
the pioptit\ w’as o\eistated , that (he claim was baried 
judicata in Mitue of pit \ious litigation between 
the paities 

The Suboulmate .Fudge lumul in la\oui ol the jilamtifl. 
on a pieliminaiy Issue and lieUI that the suit was not 
bailed as les /adirafa 

° I irvt 

0> (,l‘i|4) 3*1 11,01 «*> 
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The defendants preferred these appeals. 

S. It. Baklidlc for the appellants. 

S. M. Kaikini for the respondents. 

Scott, 0. .T : — Applying the Fall Bench ruling in 
Chanmahivami v. Gunjadh'irapp'i^^'*^ we lioltl that, a 
decision that a matter is not res fiidiccila, and tint, 
therefore, the trial can proceed is not a preliininaiy 
decree from which an appeal will lie at this stage. Wo 
dismiss both the appeals. Costs, costs in the cause. 

Appeals dismissed 

J. G. R. 
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APPELLATE CIVIL. 


jgjg Before JIfr. JutUce Benton and J/r. JutUce Shah. 

Ftlrvarn^. The JIUNICIPAL COMMITTEE op NASIK CITV (orioinai. DcFBsnANT) 
ArpELtANT, i The COLLECTOU or NaSIK ov re;iaif op the Court or 
Wabds the Aomimstbatob op the Estate op Sirdar GorapAO SnnAPS' 
raoBwe Bahadur (obioinal PLAiNTiPf), BespovDEMte. 

ASIIBUDDIN VALAD MAHOMED HUSSEIN and other'! (oniriviL BefE'D 
ANTS Nos 2 3 AAD 4), Apiellants, t 3IAII0MED SWAD wt-'® 
3IAHUMED ALI IS.\NE (oRionAj Plaintiff No 10), BESroNDENTt'' 

EKOBA GUNASHLT VANI (orioinal Pevintiff), Appeliant. f 
SVRAF ALLI Jf.MIMAD AELI BOH VBl and anothfr (orioimE Defe'P- 

ants), BespondpntsI-*/ 

31 AII.VM AD HUSSEIN nalad SUHAMAD ALLI ISVNE (onoiN't 
PmNTiFF No. 2) Appelunt, r SIABVAMBIDI A3’AL SV3ISLDI)I3 
VAL\D BIIAUDIS Z.^TA3I (ottWiNAt Defendants Nos I, 2. 3 and ■*) 
BespOndents *K 


First appeal No 293 of 1912 
^•1 r.nit appeal .No 271 of 1913 


iV I irit appeal No 2C of 19N 
01 Tirel appeal No 50 of lOH 
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GTL\B3’I1\’D RVUTMUj a'o OT^c^s (oniGTMt De-»end\nts) 
^TSLLiNTs r B VLIR V3I XAP W and ornERS (origin \i. Pt vintitfs) 
Re nM ENTs'*) 

Ctttl P y'tlafCit ( \etV of ItiOt) «*<k n 2 an I 07 — Prelim imry decree — 
Ft ill '3 I a prehniiiiiry •‘•iue whether ajarty i« at aqueulturist — In tcheil 
cit'aM t\ fill If o pr Un itrj d cre ‘ — Dl'iat AyricaUiiiitts’ Relief 
Act{XVlIofl%73) itLtoili 

TSs findms on a preliminary issue wlietlier a party is or is not an agri 
CJltari t can b- tV bi u of a pr’bm nary d^cre'* only wh»n it necessirily lu 
N( 1\C3 a conclufire iletennmation of tli“ rights of the parties with regard to the 
matter in controacriN That is to say it is a preliminary decree in thu<e cases 
irbere it neccsaanlj luaoUes the result that tlie accounts should be taken 
unleriicct n 13 f the Di.kklian Agncultnri«is I’eJief Act 1879 despite the 
terms of the cjntract to til" < nitrarj It is not u prelimmaiy decree when 
there are other ques ic.ns y et to b** d tcrmiued before the parties could te held 
entitled to hue a jaots U&en und'r e'^etion 13 of the Act 
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(1) Appeal fiom the decision of V W Allison, 
Assistant Judge at Xasik 

(2) Appeal from the decision of V G Kadnshar, Fust 
Cla'-'s Snboidinate Judge at Tliana 

(3) Appeal liom the decision of M N Choksi, 

Additional Fii&t Class Suboidinate Judge at Dhulia 

(4) Appeal liom the decision of V G Kaduskai, Fust 
Class Suboidinate Judge at Thana 

(5) Appeal fiom the decision of M N Choksi, 

Additional Fust Class Subordinate Judge at Dbulia 

The facts in these appeals wcic as followb — 

In axipeal Xo 293 of 1912, the plaintiff sued to ieco\er 
pobsession of a house which was mortgaged w’ltli 
possession 10 the defendants, on condition tliat the 
defend lilts weic to enjoy the house in lieu of inteiest 
Tlie plaintiff asked that this lattei condition m the 
inoilgagc-cleed should be cancelled and accounts taken 
in the ininnei pioMded foi in the Dekkhan Agri- 
culturists’ Reliet Act, 1879 


a) First appeal 67 of 1914 
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The tlefeiiclants coutemled tntet aim that the pi untifE 
AAas not an agijcnitiiiist 

A i)ielimniai3 i*»&ne ^\as laised on tlie coiiteutiuii 
TJie Coiut found tliat the i>laintitl ^^ab an agiiciiltinist 
and %\as entitled to the benefits conferred b\ tlie 
Dehkhan Agiicnltuiibts’ Relief Act The finding 
embodied in a pielimmai> deciee 

Tlie defendants appealed fioin the pieliminai\ 
dcciee. 


Appeals Nos 271 of 11)13 and oO of 1914 aiose out of 
one bint The suit ^^as instituted to ledeem and hco\ci 
possession ot nioitgaged piopeit^' aftei taking 
account nndei tlie Dekkliaa Agncnltnustb’ Relief Act 
On defendants’ contention, theCoui t laised^ipuliinimi) 
issue “Ale plaintidb oi an\ of tlicm aguciiItiUJ'^t '' ' 
Tiio finding lecoided ■v\as that idaintifr No 10 uas but 
that plaintitt No 2 was not an agiicnltniist Fiom tin 
douce tiamed in tciiiis of the finding, the t^^o appubj 
weie piefei led 

111 appeal No 2(» of 1914, tlio'suit was biougld lo 
ledeem and iccovoi possession of the moitg<iged 

lieitN on piymeiil of instalments of tlic b dance found 

due on tikiiig accounts iindei tlie Dekklian Agin-ub 
tniists Relief Att Tin defendants haung dispnttd 
plaiiititl’s status a incliimiiai^ issue was lai'-ed 
“ WJietlici the plaintitr was pio\ed to he in agiicul* 
tuiifat^ I’lio issue was toiiud iii tlie neg.iti'i Ib' 
finding was embodied in a pieliminai\ decicc H" 
pkuntiff .ippcalcd fioiii tli< ileciee 


In aiipeal No (>7 ofl‘)l.-», tJu suit was bioiigbt on ' 
piomissoi^ not! to ieco\ei its amount with iiitiH’*! 
from the defendants TIio defend.iiits coiiteiideil 
the> woic agiicultuiists, tliat .iccounts befwten tb^ 
puties should bo taken in the maiinoi pio\ided foi b' 
tljoDikklim Agncnlliiiisls’ Rcluf Act, and (bit d'l 
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sum found dut. >)liould ])C mide pajible in innual 
instalments of 1 000 each 

ilie Gomt 1 used i pielimiuaii is*>ue Aie the 
defendant>^ oi au\ ot them pioved to be igiicultmists 
within the mauling of the Dckl Uan Agiicultiiiists 
Relief Act Tins issue wis found in the negatn e and 
a decree wis flamed iccoidinglj 
The defendants appealed fioin the deciee 
Appeal No of 1912 

D li PatianUnii} foi the ipiielhnt 
S (.70\einment Ploadu fm the lespondent 

Aijpeal No 271 of lOU 
S S' Patkai^ foi the appellants 
VB Viilcii foi the lespoiulent 
Appeal No 2G of 1014 
Af T’ B)utt loi tliL appellant 
* Dj G Dahl foi itspondent No I 
Appeal No oO of 1911 
V B Viilai toi tilt ipptUuit 
S S Pat} ai foi the uspoiiilcnts Nos 2 to ( 

Appeal No 07 ot 1914 
G S Rao foi the ippell uits 
P B foi tht usponilents 

Hevion J — uc lU ding with five ippe Is — 1 A 
Oof 1914 1 i 2ilofl913 I A 67 of 19U 1 A 
of 1914 and 1 A 293 of 1 )12 Hie\ ill i list the ‘'aine 
point and we lia\t now to dcci I whethei i liiuluic, on 
the issue Is the pluntifl ail agiKiiUuiist cinlegalh 
foim the basis ofapicliiiiiniiN d tiet ind thiicfoie be 
the subject of an ixipeal The siibjtct of jireliminan 
decieos in Rcneial IS discu'>sel in the leferrinc: julg 
1 UG— € 
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ments m the cise of Chanmalstvami v Gangcidha)- 
and have the decision of tJio Tiiil Bench iii 
that case 


Theie is no dotibt now that the woids “ the lights of 
the paities with legaid to all oi any of the matters m 
contio'Neisj in the suit ” which occm in the definition 
of “ deciec ” ha\o not then 'Mdest possible meaning 
thej ha\e a meaning icstucted in some way oi anotliei 
No one foi example asseits that thej include the right 
to ask a paitioulai witness a paiticulai question, or 
the light to pnt in evidence a jiaiticnlai document , and 
it is now decided by a Full Bench of this Conit ttn* 
they do not include the light to pioceed ^itli a suit in 
<1 paiticuHi Conit oi aftci a p uticnlai time 
How then aic ^\e to find out liov tlie meaning of the 
voids IS lestucted ’ To me it seems that the corioct 
couiso is to ascoiHin tlieu meaning from thcpioMSions 
of the Code in which tlicv occni The voids “decico 
and “ oulei ” nio so defined as to include all the older*' 
a Coiiit makes We haNC some clue to what an onlcr 
ism the cnumciation of appealable oideis gnen m 
Ordei XLIH of tlieCode Tlicj ceitainly seem to include 
geneiallj an oulei b^ the Conit that it will oi will unt 

lipai a suit on the incuts and this geneial intention i" 

not&eiiouslj distnibcd b^ the pioMSion that an order 
lejccting a plaint is a deciec oi b;\ the fact that the 
dismissal of a suit on i piehminaiy point is a decne 
Geneiall) speaking, tbciefoie, I infei that an older thit 
a Conit vill pjocced to heai a suit on tlic nieiits i** 
an 01 del which should bo immediately follovcd h' ^ 
decree And the decision of the Full Bench, so f'lf 
It goes, siqipoi ts tins conclusion 


A decision that apait\ is oi is not an ngricultun^^ 
■^ometliing iiioie than a decision to go on vith u *' 


0) (1914) so Until 130 
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foi it iletei miues also the law that the Com t will appl} , 
whethei the Dekkhaii Agiicnltiiiists ’ Relief Act oi the 
oidiuaij law That does not seem to make anj 
clifteience iii piinciplo» foi the pimuple, so f.ii as I can 
iindeistaud it, is that the piogiess of a suit is not to he 
interiupted by an appeal until theie has been a decision 
oitlici paitial 01 entiie, on tlic meiits 

This is, I think, plainly to be mfciied fioin theinoM- 
sions of the Code lelatiiig to the tiial of suits Tlicsc 
piovisions aie discussed b> H.ijw.iidJ in his lefeiiing 
judgment in the Full Bench case It is uniiecessai.v 
beie to lepeat the discubsioii 1 uiU oulj summaribc it 
by saying that the Code intends the Conit to lieai and 
decide that which the paities come to Couit to have 
decided, then to pionouncc judgment lud then to make 
.1 decieo As IS pointed out Beaman 7 in liis lefci- 
iing judgment, the parties come to Couit to get deouled 
some claim tu piojieitj oi to money oi to an easement oi 
the like The\ do not come to Couit foi the puipose 
of having it decided wbethci one oi aiiothei of them is 
.111 agiicultuiibt Th.it IS an incidental oi accidental 
mattei not intimately lelatcd to the claim itselt, but 
lelated to the pioceduio the Couit must follow and the 
law it must apply 

This conclusion that tlie Coiut befoio pionouiicing 
judgment and making a decice must deteiinino the leal 
claim in whole oi pait is veiy stionglj suppoited bj 
the piovisioiib oi Rule 6 of Oidei XV of the Coile This 
lule co\ei& the case ol iuclimiiiaij issues and pio\ides 
that the findings on some onlj ol the issues conclude 
the suit if those hiidings aic enough loi the decision 
of the suit if not the suit must piocccd To mj nuud, 
having legaul to the piOMsions ot Oidei XX lol iting to 
judgment and dc< lee, tins me XUS that if the suit is to 
piocccd tlieio blidl not be x tiue judgnxent and con- 
sequently not .1 deciec at that stage Tlicie may be .x 
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pioiioanLemeiit of the Couit’s fludmg so fai as it goes 
but tins IS not a judgment of the kind ■^vliich must lie 
followed 1)^ a deciec 

Onpnielj geneial giouiids I diiive at the same coii- 
tlusiou If a finding on a pielimmaij issue can 
piopeilj be tlie basis of a deciee, then each pielimiiiai) 
issue could lawfully be tiled sepaiatelj and each such 
tiial could be followed by an ap^ieal Theic might tiui'' 
be two 01 thiee oi inoie jiicliminaij tnals and appeal- 
befoie the tiial of llie ical claim was leachcd I do 

not bclie\c the legislatmc intended to enact so mciou’' 

a law How a icioiis, is plainly indicated by the ob&er\ 
ations ol the Piivj Council quoted in the lefeinnp 
judgment of Haj waid J 

Ag<iin wo ha\e the assistance of the Code in disco\ei- 
ing what, within its intention, aie pieliminaiy decrees 
Tlicre is an enumeiatioii of such dcciees in Ordeis XX 
and XXXIV Not iiccessaiiL ^ complete, but a 'cn 
suggestive emimeiation , suggestne as allowing that 
a pieliiniiiaiy decice is not to be diawn up until the 
leal claim has been inaestigated and in part decided 

My conclusion, thciefoio, is tint in the c ises bcfori 
us except Tiist Appeal No 293 of 1912 the finding that 
apaitj IS 01 IS not an agiiciiltuiist is not a judgment 
such as IS intended b\ Oidei XX of the Code and is not 
a piopci basis foi a dectcc and that a decicc di i"*’ 
up on tilt b ISIS ot such a finding alone and spccifyinp 
such a conclusion alone, IS not i legal decicc at all mid 
cannot be the subject of an appeal 

It follows fiom this that in Tirst Appeals Nos 20 
191-1, 50 of 1914, (i7 of 1914 and 271 of 1913 wo find th d 
no appeal lies and the oidci of the Couit will be 
these cases bo loniandcd to be tried according to D" 
cosIh to bo costs in the suit 
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In Appeal Xo 271, as no a^ipeal lies, tlieie cannot be 
any beaimg of tbe ci oss-objections The cohts of these 
like the costs in tlic apiieal be costs in the suit 

The question which aiises m Appeal No 293 of 1912 
IS. cliifcient It has been deteinimf“d in that suit that 
the plaintifl is an agiicultnust Thougirit seems to me 
that the tlcciec which has been cliawn up is not in 
piopci foim a pichminaij deeiee, jet in substance it 
may be taken to be a pieliminaij tleciee cUiccting that 
an account be taken between the iiaities iii the inanuei 
pi OYicled bj’ section 13 of the Dekkhan Agiicultuiists’ 
Relief Act If that woe m fact the foim of the cleciec 
theic could not, I think be an\ leal doubt tliat it w vs 
cl tiue pieliminaiy deciet and that in app( al would lie 
The onlj doubt that occuiitd to mj inmd is tins that, 
owing to the undeislamling of the Judge ot tlie law as 
it then stood, ho neici api>hcd his mind (of coiuse this 
was no fault ot liis> to the qiu stion whctlio lie should 
01 should not at tli it stage diaw up ipiehminaij deciec 
But seeing that tins appeal is now bofoie us, and that a 
tiue piehminaij deciec could ha\e been diawii up, it 
seems to me fii bettei in tlie mteicsts of justice to 
assume that the deciec is defective only in foim and not 
in substance, to hold that an apjieal does lie, and to 
deteimine the appeal on the luents To do otheiwise 
would lead to a lemaud and this mattei winch is befoic 
us and winch the paities aie itadj to aigue would be 
delijed foi an uidofinite time I wish pnticulaily 
howo\ei to add this Judges will now come to imdei- 
stand the mcw’ ot the law whicli we ha\c hen set out, 
which is that in oiilei tliat the picliiuinaij deciecs in 
these cases in ij be in piopei foim thej must be in the 
foim ofdccioo, loi tnking an account as pioMdedbj Rule 
IG of Oidoi XX of the Code of Civil Pioccduie Bat 
whcthei the Judge w ill make sucli a pieliminarj’ deciee 
immediately on finding that a paity is an aguculturi«t 
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IS a mattei winch bes within the Judge’s discietioii 
Rule 16 no doubt requiies that a pieliminaiy deciec js 
to be made wheie an account has to be taken , but ns 
■will appeal from Rule 17 the Couit inaj, if it is so 
minded, deteimine vaiious matteis which go to lielptlie 
taking of the account befoie it makes this pieliminnr} 
deciee The Couit may. foi eKample, (talung the cast 
befoie us) deteimine the amount of the piincipnl, the 
amount that is to be taken as the annual piofits oi lent 
of the house , and the late of inteiest that it will allou 
as piovided bj section 71 (a) of ^^he Dekkhan Agiiciil 
tuiists’ Relief Act It is open to the Couit, if it is so 
minded, to deteimine such matteis befoie innking i 
preliminaiy deciee undei Rule 16 of Ordoi XX That 
IS all that I wish to sa^ in tins mattei Appeal No 2D> 
of 1912 will bo set down foi healing on its meiits 


SUAH, J — The question that aiisesin these ippeib 
ifa whethei the decision tliat a paity is oi is not m 

agiicultiinst within the meaning of the Dekkhui Agn 

cnlturists’ Relief Act, when foimally expiessed, ij j 
pieliminaiy decree within the ineanmg of section 2 o 
the Code of Civil Pioceduie Appaiontly piior to IhP 
decision of the Pull Bench m Chanmctlswatfit ' 
Gangadharappa^^t it was accepted that such a 
wlienfoimally expie&scd, would be apieliniin uj dccHO» 
it seems to me that aftei the Pull Bench inlmg, I "■ 
view requiies to be lecousideied 

According to the definition i foiinal expicssion of 
adjudication, W’hicli conclusively dotoimincs the rJght’< 
of the jiaitics with icgaid to all oi anj of the matte*^ 
m contioveisy, IS a deciec, which nm> bo j'lclmiin^''' 
01 final Reading the definition in the light of t ‘ 
other piovisions of the Code as to i)icliinin lO 
and taking the scheme of the Code with icgaid <o ‘ 
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disposfil of the suits, it seems to me that the woid 
“ matter ” in the definition means the actual subject- jicmcipal 
mattei of the suit -u’lth lefeiencc to which some lelief 
IS sought, and the word “ light ” means substantive City 
rights of the paities, which diiectly affect the leliof to 
be granted oi which, in the woids of the definition, Collector 
lelatc to all 01 anj of the matteis m coiitioveisy The 
explanation to the definition shows tJiat a paitial oi 
comiilete disposal of the suit is involved in a deciee 
This mteipictation of the defimtion deuves suppoit 
fiom the luling in CJia}imaIsuami s 

An adjudication vvhicli satisfies these conditions 
would foim tile hasis of a deciee, and may bo pielimiu- 
nry oi final accoidiug as it paitially oi completel> 
disposes of tiic suit It is not essential that an adjudica- 
tion should bccovcicdbv anj one of the specific cases 
of pielitninaiv clocices mentioned m Oidoi XX of the 
Code, in oidei tli it it inaj foim the basis of a piolimm- 
aiy deciee Tho«.o cases aie illustiacioiis of piehimnai^ 
deciees and help us iii dcteimmmg tlie tine meaning 
of the definition of the teim “deciee ’ 

Having legaid to the view I t iKc of the definition, it 
seems to me that in all those cases i( must be deteimmcd 
with icfcicnce to the pleadings whetiiei tlie finding 
that a peison is oi is not an aguciiUiuist can foim the 
iiasis of apieliminaiy deciec No such finding by itself, 
m inj opinion, can be tlie basis of a pichmimrv dcciee, 
unless it iiccessiiilj involves a conelnsivedeteimi nation 
of the lights of the puties with legaid to the mattei in 
contioveisj To illustiate mv meaning, I would take 
tw o cases, one in whicli the plaintiff sues foi i edemption 
of .1 moitgagc contiaiv to the teims of the moitgage 
alleging that he is an agiiculturist, and claims the 
benefit of tlie piovisions of the Dekklian Agiiculturists’ 

Relief Act, and the othei in which the plaintiff sues for 
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tlie leclemption ot a moitgnge, wlucli is in foim i s^le, 
^rux/ciPAL ami uhich he seeks to piove to be a moitgage in virtue 
of the piovjsions of section. lOA of the DeXlvlnn Agri 
CiTi ciiltuiists’ Belief Act If it be foiiml tint he is in igu 
cultuiist, 111 the foimoi case he will be entitled to line 
CotLECToR the accounts taken undei section 13 of the Dekklinn 

(if Aasik Agiicnltnusts Belief Act in supeisession of the oiigmil 

contiact between the paifcies in the othoi ci'ic tlio 

finding b^ itself will not entitle him to such accounlb 

IS he will ln\e fiiitliei to ostiblish tint the tiaimctioii 
IS i moitgage ami not i sale Accoidiiig to m> 
the finding in tbo foimei case im> foim substanfnlh 

the basis of a piclimiinn deciee while in the bttei it 

cannot The inling in A"/ is/tiia// a Afci/ as I ica< 
It seems to bo quite consistent w )tb this mow 

ft IS common giouml in T A 271 of 1913 and oO 
1911 th It befoie the plaintilTb could be held entitled to 
fia\t iccounts tikcn iiiidei section IS of the Pek 
AgncnlUiiists Keliet Act tlieie aio other ' 

be detei mined It is clcai theiefoie that tlieic 
ptopei iJieliminai\ deciee to ippeal fioiu In Appt^ 
Xo 2G the Imdmg tb it the plnintifl is not ni aguen 

tniist 1', eitbei snflicieiitlo dispose of th( suit coni]’ ^ 
oi insufficient to disijose o( mj thing Ih^ pies' 

aie not fuUj stited to ns But it is clcai tint iti ai^^ 

case theie is no piopoi pt elunma} >/ ilecico to aPK 
liom In Appeal X'o 07 of 1911 the finding th** 
defend mts iie not agiiciiUuiists does not dnjio'?'' ^ 
ui^ mattei in suit, nut ufToids no bisis foi i 1**01 
pielimimi\ dccicc 

In Appeal No 293 of 191 i it seems to mo tint ihti-c^* 
t pielunmai^ decicc, which could be appoaleil 
Ha\ing icgaid to the pU idiiigs it is clear tin 
bnifing ntcessaiila intoLcs the icsult that the 
sJioiild 1)0 tal cn iiiidci section 13 of the T)ekl Inn * 

(1 no) 1 > )i I) I 1 '*• 
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cuUarists Relief Act despite the terms of the contract 
to the contni\ and tint the original contiact to that 
e\tent IS supeiseded It ma^ be that in older to tahe 
the accounts the i itc of iiiteicst and the amount of the 
principal will ha-ve to bo dcteimmed heicafter But 
that would not in in^ opinion affect the question 
^hethei the adjudication v hen it is foiinallj exprcsserl, 
IS a pieliminaij decioe In tins case I hold that 
substantialh thcio is a preliminai \ dccicc fiom which 
an appeal would lie It is howeacr necessaiy to point 
out that 111 such i case the dcciee should be in foiin a 
piojici pielimiuuN dccieo As I ba\c ilieadj stated 
it IS not the foimal c\pussion of a finding th it a poison 
IS an agiicultuust but of its ncccssai\ couscqucnct that 
accounts should be taken uncloi the Del ) Inn Agiiciil 
tuiists Relief Act in supei -session of ilit conti ict 
between the paitics tint folln'^ i pulininnn decree 
In a propeih finned dmec this lesiilt should ippeu 
clearh on the fict of it and should ii t l>c kfttobi 
infciicd liN the ippellate Coiiit isinthiscisi It is 1 
tlnnl open t) the Conit to dian up a piopci decice 
ducctiiig accounts to bt tal en undei the Del 1 han Agu 
cultaiists Relief Act eithei hofoie oi aftci deciding all 
matteis which aie necessarj foi the actual tal mg of 
the accounts 
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THE INDIAN LAW EBPOETS. [VOL. XXXIX 
APPELLATE CIVIL. 

Bffore Sir Basil Scott, Kt , Chief Jiatiee, J/r JiuUce Bafchthr and 
Mr Justice Beaman 

Ik be GAKGABAM NARAYAKDAS TbLI ® 

Indian Stamp Act (II if 1899 ), section M, schedule I, nrltcle SS, clause (a), 
sub clause (m) — Lease — Lessee agreetVQ to pay annual rent plus Gortnmtrt 
assessment — Whether rent includes assessment for purposes of stamp duty 

A piece of Hod Mas leaded for fi^e jears vlierebj llic Ic'-sce agreed to p'' 
to the lessor Rs 100 os rent phis Rs 16 8 0 oii account of Government 
ment The question being referred vhetber the stamp dutj rhould le Ic'H' 1 
on Rs 100 or Rs lIG8 0thc total amount of rent and Government fl“C '■ 
ment 

Beld, that the Government o««c«smcnt dd not form part nf the prffit ord 

therefore the stamp dut> was leviable onlj on Rs 100 the annual icct, 
schedule I, article 35, clause (o), sub clause (»i) of Stomp Act 

Reference by Mi*. McNeill, Acting Comiiiissioiier, 
Cential Division, undei section 59 of the Imlion Stanip 
Art (II of 1899). 

A piece of land was leased at Sliolapur for five jc*'*!'® 

at an annnal icnt of R«. 100 pins Rs. 10-8-0 on atcoim^ 
of Government assessment, the toims of the Ica^o IcRir 
as follows — 

• Lea«!e of a pietc of land for 5 jear-, reserving oniiinl rent of R* ^ 

executed in favour of Gangarom Karajnndns Tcli, agruulturibt inlivbitnrt ^ 
Sholapur bj Vitbolm valad Onkan Patel Vnui Bgniultiin t inlaid''*' 
llodgi taliika Sholipur 

I liave taken froni jou on lea^i for cultiv ntion ) nnr nntc'^tral I'” 
in }our po'8C*-sion and enjoyment Tltc land in gtiestirii is rUuottd at 
Ilodgi in the taluka nml sub distnet of Sholapur, ili^lnct Sliohpur 
(Ucre fotlowB the dtseription of the land Riven on lca«e ) 

The above dencrileil Imd Ins Icen taken from ^nu on hv'e frtni 
Shmlln let Shake 1835 to the erd of SI lU 1F^'' fer five jeirs ard ' ^ 

Riven into n»j po<-Hi»*u>n fnin tic same date I will take great pai 
ciiliivntiitg the land nml one half portion of c\ er^ kind of j rwlncc ll *t m 

raikod will Iw. gjveri to jou even jeir nml tlio remainder wdl I e apF^I 


Reference No 25 of I^H 
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by me I will yaj you e^erJ \ear Bs 16 8 0 on account of Go^e^nment 
n«pe<ment winch jon maj pay I wOl repair and keep m order the earthen 
ludhas round Die field® I ®hal) protect the trees and manage to pay ofl cr 
due* (baltila®) If in ana me year I wake defanlt in giving y ou moiety of the 
produce I fhall paa you H® 100 as damages jn addition to (I e ft«se««ment of 
la IG 8 0 In ca®c I fail to giae either thb |rodncc or the damages I shall 
hard oaer the possession of the land to you aaithout questioning the period of 
the lca=c and I aajll paa aou the unpaid amount of the rent from ina personal 
preperfa If I continue to pay the rent together with the assessment as 
agreed I anil cultiaate the land till the deteimioation of the lease and will 
transfer its po®«c®sion to you a\bcn the period of the lease is oaer without any 
otycction This lease has been executed bv me on 10th April 1013 

The deed was piescDted on a <?tainp of Rs 2 and the 
question of piopei stamx> duty hiMng arisen, the 
Inspectoi Goneial of Registintion decided that the 
stamp and logistiation fees weic lexiable on Rs IIG 8-0 
tliat IS on the amount duocflj paid to the lc«5sor plus 
Go^e^nment assevisment paid duoctly hj the lessee on 
behalf of lessor to Go^crn^lont 

The mattei wont up to the Commissioner, Central 
DiMsiou ssho in making the reference to the High 
Couit, obsei\ed as foUons — 

As explained by tl c Inspector Genera! of Pegi tration in paragraphs G and 7 
of his letter No IGfif Genl of 13th August 1914 to Government the orders 
of Government of 1875 are old and conflicting with the decision of the Madras 
High Court (I L R 7 'Mad 1 S5) an 1 require amendment 

In m\ opinion the words tl c rent reserved in Article 35 SchcdulcI should ^ 
in their applicntioti in n lease in which a vearU rent is resoneel be construed to 
mean tl e amount annually payable ly the lessee to the lessor or to any other 
on lelalf of lie lessor Tlx thr ct pivii cnt of the GovernmoDt as^e sment 
seems to 1 c a «cnicc or other thing of value nndere«l to the tnnsferee 
Rent as defined in the Tnnsfer of Pn pc®ty Aet i® rl vicusly not limited cither 
to the amount of t cl profit oecru ng to the lessor or to the actual pay ment made 
to him direct 

The leferencc wqs hcaid 

S S Patl-ar, Goteinimnt Plcqdcr in 'tnppoit of the 
lefcicnce — The lea«e being foi fi\o jears Article 35, 
clause (a), sub-cHu«e (in) applic'? The proper stamp 
IS the “dutj equal to the amount oi xalue of the 
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THE INDIAN LAW REPORTS. [VOL XXXI.X 
APPELLATE CIVIL 

Before Sir Basil Seott, St , Chief Justice, Mr Jnsltce Batchelor an ? 
J/r Justice Beaman 


In bb GANGARAM NAIUYANDAS TELI® 

Indian Stamp Act (II of 1899}, section 50, schedule I, article S5, clause (a) 
suh clause (lu) — Lease — Lessee agreeing to pay annual reutphs GoTcrnwenl 
assessment — Whether rent includes assessment for purposes of stamp duty 

A piece of lind was leased for fi^e >ears Mhrreliy Uie le*'ee sgreccl to 

to the lessor Rs 100 as rent plus Rs 16 8 0 ou account of Go^£rT^meDt as t'' 
ment The question being referred whether the stamp dutj Khoiild le ' 
onRs lOOorRs 116 8 0 the total amount of rent and Go\ernmcnt 
menL 

Held, that the Government a'sci'mcnt did not form part 
therefore the stamp duty vvas leviable only on R« 100 the annual icnt, u 
schedule I, article 35, chiise (a) sub clau^e (in) of Stamp Act 


Eeferexce by Mr. McNeill, Acting ComniJ‘'sion£'r, 
Cential Division, under section 59 of the Inditin SfninP 
Act (II o£ 1899). 

A piece of land ’c\'as leased at Sholapnr for 
at an annual lent of 1?'= 100 plus Es 16-8-0 on ^ 
of Go%erninent assessment, the teims of the Icft'O 
as follows — ^ 

'* LcnMi of a piece of land for 5 y oar-> rcim ing oniiml rant of f’ tut (t 

executed in favour of Gnnginio Nirayindne Teli, ngrunllunst mb’' ^ 
Shobpur by Vitliol n vnlad Onkan Potel, Inin ogntultiin't inbnlit 
Ilodgi tahika SlioUptir ^ 

I have taken from yon on Ica^’t for cultivation your nnic-tral brd ^ 

m yoiir po'^e^iion and cnjnynient Tlic land in qnrotion is ntualcd s 
Ilodgi in the taluka and eub district of Shohriir, dislncl Slichpur 
(Elcre follows the dc^iption of the hod given on Ka'o) 


The above de^c^led Imd In* leen taken from yon on lci*c ^ 

Shmlba Ut Shake I835tolborrd of Slake IPS'! for five yearM ani 
given into niy posteviion fnm tic «aiiic date I "dl t®be te 

cultivating tlio hnd and one Inlf {orlion nf cirrj kind of froilecc tb** jffJ 

rnikcd will l,<> gi\cn to yon eveiy year and the renninder "dl * 'fb 


ReftrcTCoyo 25 of 1'‘14 
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liy me I will pav yon every year P« IC 8 0 on Account of Government 
a<«e« tnpnt winch you imy pay I will repair and Veep in order the earthen 
6i?i<fAaj round the fiehh I ehnll protect the trees atd manage to pay other 
due's (lahita') If in ana me \ ear 1 make default in giving you moiety of the 
prrduce I fhall paa you Pa 300 as damages in ad htion to (ho a«se«ament of 
Is IG^O In ca«c I fail to giae either the produce or the damages I shall 
hand oacr the po«e''Sion of the land to you aaitl out questioning the period of 
the lea«c and I avill pay you the unpaid amount of the rent from iny personal 
properta If I continue to pay the rent together with the assessment as 
sgreed I anil cultivate tl e land till the ditcm inatiuR of the lease and anil 
transfer its possession to you aahen the penod of the lease is oaei aaithoiit any 
oVjcctioo Tins lease ha been eseciited by me on lOtli April 1013 

The deed pi (‘'vented on n stamp of R*? 2 and the 
que‘'tion of piopei «;taii)p dutj having ansen, the 
In'^pectoi General of Registiation decided tint the 
stamp and legi'stiation fees wcio leviable on R*? IIG-S-O 
that IS on the amount diiectly jiaid to tl>e le^soi plus 
Government a'!S 0 ''sment paid dnectlj bj the lessee on 
behalf of lcs-*oi to Gosernment 
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The mattci went up to the Commissioner, Central 
DiMsion, vtho in making the reference to the High 
Couit, obsoived as follows — 

As cYplaincd I y tl c Inspcctcr Genera! of Pegistrntion in parograplis C and 7 
of 1 19 letter JJo 1656 Gcnl of iSth August 1914 to Government the orders 
of Goicmnient of 1875 ore old and conflicting with the decision of the Vladras 
Tligh Court (I li R 7 Mad 155) an! require amendment 

In my opinion the words the rent reserved in Article 35 SchedulcI should ^ 
in their oppliovtion to n ha'C in wJmh a v early rent is reservesl be construed to 
mean the amount ini inllv payable I > the le««ee to the lessor r to vny other 
on belinlf of tie lessor Tie direct pavinent of the G lemmcnt as cssment 
seems to 1 c i scniti r otlier thing of vnluc rendered to tic tnnsferee 
1 ent ns defined in the Tniisfcr of Propcstv Act is cl viousU not limited either 
to the amount of m.t profit accruing to the lessor or t » the actwl pvyment made 
to him direct 

The icfereiice was hoaid 


S S PafJaj, Govcinmtnt Pleader, in suppoit of the 
itferencc — The lease being foi five vears Article 35, 
clause («), sub-clause (iii) applies The proper stamp 
IS the “dutv equal to the amount or value of the 



the INDIAN LAW EEPORTS [YOL XXXIX 


— 1916 iUeiage annual lent recovered” Rent 'uoiild include 
In rf- tlie amount of assessment agieecl to be paid I leh on 

Ganovium Hofei ence undet Stamn Act stctwn and In ><■ 

>ARAVA\D\S 

TrLt A Itefaencc hy the I'lnanaal Comtui-^sione) oj the 
Pimjah^^'^ The stamj) duty should theiefoit helc\icd 
on. R-i llG-b-0 This point IS dealt ^^Jth in the Funjdi 
case, wheie Llsmie J lajs do^^n Had theles'=:ceiigieod 
to paj anunceitain amount and to be icspoiisiblc for 
use and fall of Go\einment demand, it might li'i'O 

been difficult to logaid the payment as of the natmeof 

rent’ Rent is defined by Tiansfei of Piopeit} -Vet. 
section 105, as “ money, shaie of ciops, senico oi any 
othei tiling of \alue to be rendeied iieiiodically m 
specified occasion to the tiansfeioi b\ the tiaiisfciec 
The landloid is piinniily liable to pay land iCMih'^ 
undei the Land Resemio Code and ^^llen the tenud 
agiees to pay Go\einmcnt assessment it issoiviceoi 
otliGi thing of \alue to be lendeiod peiiodicallj bN tl*'? 
tiansfeiee to the tiansferoi Supposing tlie land i*- 
111 considciation of payment of assessment only cind 
be said that theie is no lent * TJio piopci stamp dut' 
theicfoie should be le\ied on Rs llG-8-0 


o 


Scott, C J — ^This it. a lofeicnce to the Conn 
section 59 of the Indian Stam]> Act in the matter ofo 
lease e\ccutcd in fa\oui of Ganguam Narajaiidns Tib 
by Vithoba ^alad Onkaii Patel Yam, and the question, 
stated in the lefcicncc, is whcthci in the case of n 
containing a stiinilation icgaiding the payment by tbr 

lessee to the lessoi of Go\ornment assc'^smcnt, etc, for 

its e\ontual payment by the lessor to tlie Go\criimeib 

stamp duty should Ik* calculated on the tot d amount ^ 

lent and Go^eI^mcnt assessment, etc The stipul 
in the lease aie as follows — c 

nil** 

Tlic alK)\e cIpscrIkJ land has K n Islin from ^ou for fne Man * ^ ^ 

U-tm rti ii ty jiij po*si-*si<>ii from the tame date I « ill taki pn a* r* 


m (K?-.*) 1* I to-.’ of * ' 


Oi (iefi 3 ) 7 Mad 155 
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lultnitmg tb<. hn I aiiJ one liilf porti m yt e\tij 1 ittd of piodute tint nnj l)e 
will 1 (. criMti tn Mm e\tr\ tn I tlic leniMiuler will be np] ropnateJ 
1\ iiie 1 «ill p\\ \< 1 e\cr\ \pn I! lt» R 0 ni iLCiiint if (lOM-iniiient 
nv* —nnul wIikIi \ou im\ [ I Will it | iti ami keep in oiiLt- the l irtlieu 
1 1 /< /Mk u mill tin liilil- I 'll it) pii Uit tlic ti s imi ui in^t I |>iv itlai 
11111.1 If, 111 in\ lie M ir I iial ilrl mlt in >,i'iiie. ^ m moi ti of till, j mli ct 
1 'lull 1 n ii II It 1(10 i'.liiiu_i' III nlliti II tnll. i"i.'ittunt..r P- 1C 8 0 

The Aiticlc ot the Indi.iii Stamp Act which applie*> to 
the ca-ie is Aitido 3 ’) Assuming tins to he a lease toi .1 
term in excess of the } eais, it would fall iindei clause (n) 
snb-clause ('ll!) and the dntj inestiihcd would be '‘the 
same duty as a Con\t\ancc (Xo 23 ) loi a loiisideiation 
equal to the amount 01 \<due of the aveiage annual lont 
lescned," and the qiustioa is whcthci the unit is. an\- 
tUing inoic than the uioudv ol the piodiut coutiactodto 
be given, 01 wdiethei it incliules Rs lo-S-Owhuli i&paj- 
able to Go'n oinment as assessment l)\ whoLvti ma\ hold 
the land undei the (io\tinme«t Tlu* ttim lent is 
explained m Woodfall on LiUidloid and Tenant, ns “ a 
retiibution 01 compensation loi tlu lands demised 
"Rent must alwajs he .1 piolit lias piolit 

'innst also be ceitaui, 01 capable ol being icduced to a 
ccitainty by eithei paitj, and must issue out of the 
tiling gianted, and itot bo pait of the land oi tiling 
Itself.' Now applying tliat desciiiition to the piesent 
case, it apptais to us that tlie onl\ inoflt foi the lands 
demised which the laiidloid w'onld le.ilizo is the halt of 
the luoduce, and that Rs Ifi-S-O is not pait of tlie piofjt 
It IS aliabdit) atlaching lo the tiling itsell m tht liands 
of the lessoi The lessoi niulci tins co\enuit is ledlv 
in no bottoi position than 1! ho hail » coxenant h\ a 
tonint to ])iy the .is>ossm«.nl lined to (.o\< imm nt .uul 
if it weie paid dnect lo (io\oiininni it (oiild not lie 
contended, as is admitted b\ the Go\i iniiu lit Ploadei 
that Rs l(). 8-0 should be deemtd to lu* put of tlu leiit 
Wo answei the question itfeiud n» the iiogni'c V 
question aiising upon this h isi iiquais not to hut* 
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THE INDIAN LAW REPORTS. [VOL. XXXIX. 

occuired to the refeiring autliority, viz., ■whether the 
lease does not fall under the exemption fioni Aiticlo 35 
being a lease execnted in the case of a cultivator for 
the purposes of cultivation, the average annual icnt 
reserved not exceeding Rs 100. 

Answer accordingly, 
j. G. n. 


APPELLATE CIVIL 


HtfoTt ytr Justice JJeaion anil )fr Jiulice Shah 
DAYABIIAI RAGIIUN'ATHDAS (oriojnal Arrucist) AprrJUST r 
BAI PARVATI AM> ANOTHFR (onmiwi OrrosFMO Rrsro'DE'xs® 

Guardiani awl IlarA Act (VIII n/ 1800), $ee(ion SS—Cnncxli] c/mi" 0 T-~ 
Application by guardian — Guauhan nt«l not be a cerli/iealed guardian 

An application nti<1cr section 25 of tlie Guordi'in-j ancMVordi Act (MH of 

1890) for the cu'todt of a minor can be made bj a pinrdiin. wbo need ret 
be a certificated guardian 

Appeal fiom the decision of M. S. Advanl, District 
Judge of Surat 

This Avas an apidication under the Guardians and 
Wajds Act (VIII of 1890) 

The applicant applied under section 25 of the Act to 
the Distiict Judge at Sui’at to recover the custody 
his minor daughter Bai Maui. 

The District Judge ■was of opinion that the applit**'**^* 
not being a ccitificafcd guardian of the minor, could 
not maintain application The learned Jndge disini^'f^^ 

It on the following grounds • — 

It J« coiitrnrlui the kinirtl \nk»l ibfit o« tlie npplicint m ibc 

piianlnn of tlio minor iimlcr tlic Ilimlii I.nw joii could 

of tlip Cl lift under rretmn 25 of llic Act to li'i>o tlie of 

minor He Ins (jiioted no direct aiitliont^ in support of lit* contention 


l«r t An« >1 N’o 240 of 191-J 
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Las drawn tny attention to a case reported in I L B 2C All 5D4 There 
It was laid down that no suit would lie in a Court for recoi erj of the person 
of a minor but tint a proper remcily would be an application under the 
Guardians and Warda Act n« that Act was intended to be a complete Code 
di-fimnj; the rights and roincthes of wards and guardians If this ruling is 
carcfulh considered it will 'how that a peison should in the first instance 
make an application under the Act to base himself appointed or declarrd 
guardian of the minor and then seek other rehefa 

The next case relied upon by the learned pleider is the one reported in 
I L B 25 Bom 574 There U was pointed out that there were three 
cour'cs open to a person whose ward had been rcmovccl from Ins enstodj 
Fir'tly he could proceed lu a emninal Court This remed\ has been taken 
ndasantSeP of bj the applicant and his complaint has been rejected by 
the learned Cita llagistratc Sccmidlj he can proceed under tlic Guardians 
and Wards Ait Tins reinedj haa been dropped after making an application 
to tins Court Thirdly, the guardian <an file a suit 

Nest case relied npou is tlie one reported in IC Bi n L B C25 Tins ca«o 
does not help tlio applicant When looked through pnipeii^ this nuthuntj 
IS against the applicant fur it cspre«-|y h)sduwntlidt aD tnet Court is 
not a Court esertising iht juri'diction ofti Crown u\<r infants and liaa no 
jiin«diction ostr infanta oscepl «mh juii diction as is conferred bj the 
Guaidtanb and Wards Ait 

Chapter II of tin. Act dcaU with appointment and declaration of guardians 
Then comes Chapter III which deals with duties nglits and liabilities of 
guardians 

It IS in this chapter section 25 tomes Ilasing regaid to the position of 
section 25 m the Act it sieins to roc that the LegicUUire contemplated the 
appointment under the Act and it is onlj after the aj p< mtnient had been made 
the guardian could seek the assistance of ihe Court to base tin. ward restored 
to him wliuh had Ictn remoaid fiom liis custuda Here tin applicant in 
paTagra\li 4 of the application dehmteU states that he d o not want lo I e 
appointed or deelarefl guardian of Bai Mam S ah I eii g the ra'e I am of 
opinion that I cannot grant liis pr8)er JIis proper course will 1 c hr^t to get 
him'clf appointed or declared guardian of Bai Mam ui d r tin Vet and then 
moie the Court for assistance under acctinn 2a of the Act 

The ai^plicant appealed to the High Couit 
T. J?. B G Bno and M D Darn for the 

appellant. 

G. X Thakor for the lespondents 


1515 


. DAYAmiAt 
lUonUN VTII 
t ts 

Ull Ptl lATI 



140 

1015 

Dv^aiuivi 
1? VI lirN VTIi 
D\s 

llvil’vn vTi 


• THE INDIAN LAW REPORTS [VOL XXXIX 


Shah, J —Tins is an aiipeal uiidei the Ginrdmn^ 
and Waids Act It aiises out of an application mode 
1)3’ tlie appellant to the Distiict Com t of Sm-at under 
section 25 of the Act foi the custody* of his minor 
daughtei Bai !Mani 


The lowei Couit has icjected this application on tlie 
giound that unless the appellant takes steps to l>e 
appointed aguaidjan of tlic minoi, no application under 
section 25 could he cntei lamed hj that Couit 


The LoiieUuess of this mhw has bLCii (pic-itioncd 
befoie us in this appeal A ’giiaidian’, as defined h\ 

the Act, means a pcisoii haoing the caie of the pei-'On 

of a imnoi oi of his pioiieit^ oi of both Ins per'^on 
and piopoit^ The appellant is tlic fithei f 
the minoi and eliiims to be liei natmal giiudion 
Section 25 icfeis to the enstodj of a gnaidiaii and 
ot a guiiidian appointed uiulei tlic Act Tins distine* 
tioii betvveen a guudiau and a giiaidian appomh* 
uiidei the Act is to bo noticed Ihioughont the Act ' ^ 
an illnstiation we ma\ i(foi to section 2h ot 1111 '^ 

wheie pioMsion is made witb lofoieine ton g" in i 
of the iioison .ippomted oi ileclaud bv the Couit 


It seems tint n is vipeit td ui aggiic\i(i put> toii'io 

an applu ition to the Couit unden section 25 wheio ' 

waid Ua\ V.S oi is u moved liom the custodN of a g” udio' 
of lus peisiHi It IS mil vs',tni lal that theie-'honh *' 
a ccitilicalcd giiaidian In foie in applieUion 


section 25 touhl be enttit lined b\ tbeCouil 


5Vi ‘1 ' 


not see anjtlung titiui in fbo sdieme of the A« t or if’ 

the iiosition of "cction 25 m Ch tptii IH whith 
to diitiis, lights .iml Ii ibihtKs of .i giiaiihan, whidi*'^^ 
be s ud to be m conflict with this \ low on the lontr^^ 
It siipesr*. Ill It tlic '•tliome of I lie ^\ct siippoi ts jl 


\\< V 

It \v I s 


n nolliing as to llie ineiits of tin I'ppbtit^^ 
siiggisUil on hell ilf of the rtsjiondents t‘ 
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the applicntion iin\ bo disposed of on the meiits heie I9i 
But the lo\%ei Coiiit Ins decided the ‘ipplication on 'i daiac ia 
pielnniiniN ffiouiid and it would not be iiglit to &a^ ^ 

'in\ thing as to the incuts it this stage This ippcal is t 
decided oiil\ on the allegitioiis, made in the petition P-^ioat 
which contains an aaeiincnt that the ii>plicant is a 
gnaidian of the ininoi as defined b\ the Vet and that 
the waid is iemo\ed fiom lus cnstod\ 

It follows theiefoie that the oulei ofthelowei Couit 
nuist l)c set aside and the apphcitioii sent had to that 
Couit foi disposal accoiding to law 
Costs to 1 1 costs in tlu applicali m 

Oidei •iet aside 

11 R 


PRIVl COUNCIL* 


RAL OA\r IDII TILAI a D OTHtn Pn riFs SIIRIMV tS I o 

PANDIl A DOi iep« Derc d\ t igij 

[0 ai peal f om tl e H gl Co rt of J I at o st Ron C > ] Ja rj 

O' oc 

II I I It — 4 I p! V — la? ? j of ah} to — \o jxr/oroo et o/ c( t o y o/ 07 og 09 

1 til 1 oraam — IJ ll y q po ter to e doio toahjt Ih co se t of tr sites Marc! ‘'C 

here one dccl esto act — Om ts 0 to folio 0 jro »o* o/«fC 0 of 

L de cc Ici as to s y lo e Is to co l I t c cs ts — 1 f e e$ I a 

foil loc n ent so sed a Ihsglcso Jem to j e/ I e f 

I f a I / s} e t<c 


es — Ge eral allegat 0 s of I e d e 


I I 


On tl s \ 
t 1 1 1 tl e il d tj fa 
Co I) tl t tie I 

I [f<7 ns a! I 


f tl lui 
Ilel I ( en> 


W I c tl e I j t 


1 rf nt 


file 


) of 1 
1 R 1 


■I -} 1 
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1915 x GoriHtl Kashiiiatlfi^ “ippro^eJ, as being 1 -iseil not on tlic ir 

degicc of ieIation‘»liip, but upon the lirond ground of the ule^tlt^ of g (ra 
Gv\< vuiuit A Hindu testator bj Ins will oppomteil five tnistees of his projieitj an 1 gait 
PO" or to Ills widow to adopt a son with their consent and adiice , and one of 
SiiiiMNAS the tni'tces dcclroed to act, Held that the consent of the dcchning tru Ut 
I’^'-lir w as not netessarj and the adoption made aMth the consent of the other four 
tnistccB w as \ alid 

It IS a general salntatj and intcHigiMe Tide, and one suhstantnllj cniWhcil 
in section 145 of l)ie Eajdence Act (I of 1872) that if a witness is un! r 
cross examination on oath he slioiild l>e gia en the opportitmt> , if dnciiniei t" 
nie to be used against him to tendci his explanation and clear tip the \ artittibr 
puint of aiiibiguitj or dispute and the diitj of enforcing Mich a mlc is 
espctnllj where a witness reputitiou or character is at stake Jn tlnscas^ 
where the general pniicij lo of t)>i«nil« and the J-petific proii'ions of sccti n 115 
had not Icon followcil but docmnenls liad been n ed for the jnriose of 
contradicting witnpsvtH Without cillnig their attentnn to the iiortnns of tic 
docninents bo used their Lordships were of opinnn that the decisK ii if l!'- 
High Court <n the CMdcticc am Minted lo an iiifcrtntiil aordict if jirjif' 
iganist the witaes is which w is not jMstdi<<l 
Seiiihle \Vliere tneremn undue influence fnnd and nn«repn"‘int in n 
Kt tip as rendering a trmsactum inaahd iich me ►lioiild U hlixilictU' 
jleulcd and a definite upon it Kttkd In Mficking an ad jli a 
issm wliithcrlht pluulilT is n aahilla adoptid ‘mn is nut nic m "I'nl* 

Ilf the id n't gioimds »hi idd I c piriuittcil to Ic rni«cd 1 j gunrd nlhr^b 
l\<illiii^viil \ fiocitlg^i [ir Lonl Sells me, and Gnwj'i Aannif 

Guj m > T'li ikmm Choinlf nfsrr«l lo as to tin. dcfiiicc i f fra" 1 

ArrckL .53 of 1014 fiom a jmlgment and dccicc (2.3nl 
Scptcmbei 1010) of the Higli Coiut of Bombay a\]iicli 
level ‘icil a judgment .iiuJ dccicc (idKt July lOOO) of d‘f' 
Suboidiiiiito Judge of Poona 
The main question foi dctcimination in tin*’ 

^^as xxhctbci appellant 1, Shn J.igannath 
Pandit Jlahanij, Avas the duty adojitcd son of tlie 
V.isiulc' Haiibui Pandit, «/ms Shii Bab.i Mahiimj 
The suit x\as bioiight by ttie aiijicllauts Bil CJaap' 
tlhai Tjhil..,;;Ciancsli SIiiiKimbnit Kliapaitio, MinP'^** 

HI 15 giftfttj »ii n)(lfiM>)5 tip Cis c«5**r 

t* (IHKKJl&ed 51J 1 It 15 1 \ lit* 
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Saklifinnn KnmbliojKai, and tlic abo\cnamod Itli i9Jo 

appellant to e'^tabli'^h the adoption of tlie Itli appellant ihL 
and to enfoice the allej^ed lights of the otlici appellants ^ 'in'Iic 
to manage the estate of the deceased Bvba Sfihaiai i 

^^ho died on 7t]i August I«S97 leaMng him suixiMiig 
his -widow Shii SnKwaitiai fiefeiied to geneiall} as 
-iTai Mahaiaj) who was then enceinte, a danghtei the 
second lespondent Shii Saubhagjaeati Shantaka, and 
two other danghteis by a piCMons wife who weit not 
concerned with tins appeal On the daj' of his death 
Baba Mahaia] executed a will wlieiebj he appointed 
the fust tliiee appellants, <ind two othei prisons, B M 
Kagpmkai and Rao Sahib Kiitikai tinstees to caiiy on 
the management and administialion of his estates aftei 
his death, and diiected that if a son wcie not bom to 
Ills wife, 01 if the son hoin should be shoit-lnccl, a hoj 
should be adopted b\ Ins wife with the con^'Cnt and 
advice of the tmstees, and that the tinstees should cany 
on the management of the estate on behalf of tlic son 
so adopted until he attained inajoiity. 

Aftei the testatoi’s deatli Rao SahiB Kntikai declined 
to act as tnistee oi to join in an application foi piobato 
of the will, blit the api>ellan(s 1 to 3 and Nagpnikai 
dulj obtained piobato fioin llic Distiict Couit of Poona, 
and fiom the Kolhapui Coiiit (where some of liis piopei- 
ties weic situate) and took thaige of and piocecdcd to 
manage the estates 

On 18th Januaiy 1898 Tai Mahaiaj, the testatoi’s 
widow, gaxc biith to a son who, howoxci, died on 9th 
March 1898 

The ciicninstances iclating and picliminaij to tlie 
adoption of the 4th appellant, and the oxidence as to 
his excntnal adoption aie sufficiently stated in the 
judgment of then Loiclships of the Judicial Committee 

Sidiscqncnth to that adoption the widow, Tai Maharaj, 
was induced, as alleged by Xagpnrkai and other peisons. 
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to lepucliate all that bad taken place with lespect to it, 
and e\ eiitiiallj on 19th August 1901 she puiportod to 
adopt the fust lespondcnt, Shu Sliiinnas Pandit, .is 
.1 son to hti liubbmd 


Theieupou, on Slid Scptemhei 1901 the .ippLlIants 
instituted the suit, 'which ga\e use to thepicsentappeil, 
against Tai Mahaiaj, Nagpuikai, and Sluinivas Pandit 
foi (inte) aha) a declaiation that the 4th appellant n\ !'> 
the dulj adopted son of the testatoi 


Tai Mahaiaj in lici wiittcn statement denied tliat 
she had adopted the 1th appellant, and stated {nita 
aha) that she had no tiustwoithj peison to adu^c hci 
at Auiangabad 0\hore the adoption of the 4th appelH'^* 
had taken place) , that the appellants 1 and 2 Ini* 
thieatened lici that they ■uonld not return to Pooiu 
themsehes, noi allow hci to do so, until she Ind 
selected one of the Babie boys , that undci tho coinpid 
Sion of those and olhei thieats she was foiccd hj tlio«e 
appellants to sign the documents, noithoi of ^^lllC^* 
(though she ivas told tliej ■were about tho selection of ' 
boj) ^\.is lead or explained to liei , and she suhmdtu 
that tho dociiinents \Acie not binding iijiGn hei 


The othci defciidauts filed iMittcn BtntemcntsduiJH’- 
tlic adoption of the 1th appellant, and setting np 
of tho fust itspondcnt 

Oil 3(lth Stpttmhei 190t, duiing the pcmitnc} of 
suit, 'lai Malurij dud and lici daughtoi the «ccon4 
uspoiuUnt N\a^ milM I tilted foi hei on the i-ccoid 
filed l^\Iltt^^sIl^tlnent denying both the ndopllon-an'' 
cl unuiig the iNlute of the testatoi iii lioi oiMiugl'* 

'llii onl\ issiit now miteiial of those settled n 
.»tli whuh was whcthei the iilaiiitill No f 
N dilIK adeptidson of Bdu Malnnij” Thcri 

speiiiiv issm t~iiniil »s to tot itioii or iindiii'innat nce 
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T!il Suboidiiutc Iml^i tound oji the cMileiitc tint i^i 
tin. coipoicil tiliD*; of the Ith pluatifC 

in uloptum \\ is pu xnl intl th it n< ulifriousttitmonies ' '' 
wnekjjilh imessiix uiismiKh is the 1 h)\ t 

w IS of the ‘'line 7 // t is his idoptei intl the idoption 
wis intended to be eoinplete ^itlioiit them He 
belie\ed the exitlenet ol the pliintiirs 1 md J ind then 
\Mtness ns to \\lnt hid { il tn pi itt it Am uIq ibad ind 
di&beliexcd tint ol the witnesses tilled bj the deteiid 
ints \iiel he nude i dccice in fi\oin of the pliintiirs 

1 loin th it ilecision Shii Shiinuis Pandit the thud 
defendiut ippeihd to the High Comt ind on the 
healing of the ippeil Chindi\iil 11 ind Heaton JJ 
lined the point tbit the leloption tms if othei^iso 
torapletc and mIkI the lesuU of undue influcnco 
exeicised on. tlio ivido^ bj the phintiffs 1 and 2 loi 
the plaintiffs it was contended that that jioint had not 
been pleaded 01 laised is an issue th it no evidence had 
beengiaen of it tbit it hid not been iigued in the 
lo^cifouit and that It ought not to be alloucd to bo 
laised foi the fust tunc on thcheaiingof tlie appeal but 
these objections Tseie oveiiuled 

'] he High Comt held tliat tlieie liad not in f ict been 
inj coipoieal gmng and tikiiig of the bo^ m adop- 
tion , and that the adoption had been brought about bj 
undue influence exciciscd b\ the plaintiffs 1 and 2 oiei 
the \Mdoi\ Til Mahan_j Tlic High Comt accordingly 
lONCised the decision ot the Sulwidinate Tiulge and 
dismissed the suit iMth costs 

On this ippe d , 

S</ H l,ilc JiichaKfs KC ho Tl' Gioth uul If 
Pai il h foi tliL ippellants contended tint Jagaunitli 
Piiulit the fomtli appellant aiasthcdiih adopted son 
of the deceased V isude\ Pandit The undue influence 
NMtli 11 Inch the ippellants Tilak and Klnpaide ■wei'C 
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chaiged sliouUlnot h'l'vebeoiiallo'wed asagiound Toi the 
alleged in\alulityof the adoiitioii TJic ciicnm-if faces 
of the case made such a clmige most iiupiohihli llic 
poisons chaiged uith using it had no iicisonal 
in the adoption, and dell^cd no benefit ^^hatc^cJ horn 
it, and the AMdour liciself was aiiMous to mahe the 
adoption Theie iNas m fact no cMdcnce of nii) cxerti«c 
of undue influence which could only lm^e occuiietl In 
cocicion 01 fmud None of (hesogioiindsweic^pleitlcd. 
noi was an> specific issue laiscd on them the ca'*o ol 
undue influence Was onU i.iiscdb^ geneial iilhgfiion'^ 
in the High Couit 011 ippeal Rcleicnco was made 
to Abdul Ifosseni Zina/l ^Ihadt \ Chciili'' 

[I ORD Shaw icfcucd to ir«?h/K//onM 
Mutual Socictu'^\ Guufja Kaiaiu GujUwv TihuJxun 
Choiidiu was also cited, and as to inisiiig and 
amending issues sections 14G and 140 of tlic Cnd 
Piocediuo Code (Act XIV of 18S2) wcic icfoiiod to 
High Oouit, thcicfoio, should not liaNe m idc tlic ahoM' 
giouiuls the fomulation of icliof to the icspondents in 
lospect of the imaluliO of tlic adoption J3(ti/ob(u'‘ 
Bala Ven! atc'^h was distinguished 

Tlio findings of tiu High Com t ns to the facts of tlic 
adoption (putting the liOA into the hip of tljo lulopti'^ 
iiiotlui Ac)weu coii(tni\ to ihc wught of cMdiU^*^ 
TIicj wcic foiimUdon infoioiKC'^ di iwn fiom poition** 
of cell un documents put in and the 01 il e\Jdrnct of 
Tilak and Kli ip irde was dislnlioMd Rut tJa portu 
of the documents mIucIi wcii snd to di'-cudd 
CMdcncc welc ncAci sliowa to them in ciO'«‘*-cxaniia' 
•ition IS should lm^L liton done in jutoiihiiut with th‘ 
pio\ iHions of ‘■cction 1 fi of tin EMdiiut Act (I of 1^'-' 
Ontlnsgiound viso llic decision of the High Court 

'(iN«-)iin„ r_o I 11 |i o F, Cat ni • • 

* N 111 i \ if 

' M1«" 1 ) Nil t a. iS'uli c*7 o (ISi/*) 7 n J. J! c 1 'll' 
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to xinduo influence, ami as to thcio haMng been no leal 1915 
gi\ ing and taking of the boj madoxition should be set Bvi 
a-^ule The documents tliemselaes it ts submitted, 
aveie not inconsistent ^Mlh the appellants oial cMdenco, i 
but on the conti ii\ suppoitcd it ^I'anViV 

It iv.is also contciuhd that the iieifoimincc of the 
teieraoin of hafta honuiw among Maiatha Bialnnins 
in Bombi\, ^las <(iitional and not essential to the 
\al1d1t3 of the uloption il as was the case hue the 
ho\ to be ailopttd was of tl>e saim tjoha as the adoptne 
fathci The. quistnm T\as one on mIucIi the Indian 
authoiitus ditki '■c* fieM h in s Hindu L m {Ed 1912) 

147 WdHhai\ (.rmiml Aima Ham \ 

jSLailho Jiau''^'> 1' ^uajamma \ ViHiamtiii ^ od ata 
chatla^^ tiiul Goi nidat/ijai \ Doiasam/*^ A loim d 
gn mg and taking of the boj, as liad ociuiicd Iieie is 
coubulcicd to be i complete adoption amongst all classes 
m I5olnbl^ West and Bublci s Hindu Laiv (8id Ed) 

922 Wlieic the«7of/« is difleient the cciomonj oidatta 
Jiomajnmi} beiicccssai^ It^^asnol necessai^ amongst 
feiulias because tho^ hi\c no yohets, Stiange's Hmdu 
Lai\,Vol I 90 , and Sti inge’s Hiudu Lav\, Vol 11,89,101 
and 218 to 220 Foi the meaning of '' gotta" lefoience 
■^asmadeto j?rtnic7i«nf?;rt^/rti/rtnrif irni/ni \ Yinagal 
Vent atesli IZothet ai^'> , and Mitakshaia, Chap 11, 
section 5 , and also cited weic Saikai’s Hindu La^ 

(4th Ed ) 07, 08 Stoke’s Hindu Law Books 44G, note 1 , 
V^aNastlia Cliandiilfa^ Vol IL 79,^ 155^ 4aG ,, and Sacied 
Books of the East, Vol II, 127, and Yol YII, 10(> 

Sn 11 I'liday, K C, Do Giuyihet, KC, and G 7? 

Lowndfb foi the fiist lespondent contended that the 
adoption was not completed On the date hen it was 
s lid to ha^e been peifoimed, the intention was onh to 

(0 (1899) 24 Dorn _>18 W(I86S)4Mil 11 C 1 165 

0) (1884) C All 276 nt | 278 W 0«R7) 11 Mil 5 it j 10 

(19I4)4>Cil 184 I r 41 I \ i'lO 
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select a boj then, uliom it n as pioposed to adopt on i 
latei date The lebolntion of the tiustees of I8tii Jiiiu 
1901 lefeiied only to the selection of n boj to bi 
aiipjo\ed of fo) the jmipose of adoption, md it 
submitted that nothing uioic than that a\as done Tlie 
giMng and acceptance of the boj in adoption (placing 
him on tlie adoptjae inothei’s lap) avasadinittedh 
sail, but theie a\as nothing in the eMdenco to slion* 
that it tooh xilace at anj latc not with the intention of 
constituting an adoption oi with the e\piess Mouh 
necessaij to mike tJu adoiition i did Even if siitb 
gning and accept mce did t ikc place, it I'as not dotR 
with the consent ofTaiMahaiij ind was thcicfoio not 
hei fieo act, but was biouglit about bN the undue 
influence of the appellants Tdik and Klnpaulc 'ib*? 
High Couit, it was contended, was entitled to ul> o" 
the documoutaij eMdcncc, and to diaw mfeicuccs /ioih 
S tatements lu them which justified it in discicdiln’t? 
the cMdence of the appollanis’ witnesses [Lord 
lofeiied to section 145 ol the Eiidenco Act, mid 
the St itenieiits in the dociimouts could not be so 
unless the witnesses liad Jiecn gi\ui an oppoitund' 
o\pl nmng tlum luaccoiduicc with the pio\ *' 
th it section] It was loo late now to taht Midi m 
objcLtion whuh slioiilil haio bcin t il cJi wlim ‘‘ 
docunu/its wtit piodticcd in fht /nst Cotul Tin' 1^*'* ‘ 
Com t li ul iiglitlj found tli it theio w is undue 
and (hat tliLic was no toijmie il gniiig md iicccpt'^'*^ 
of tlic hoA in adoption RiRuiu-l was iindt t** ' j 
IjMdtuci Act, sotlions 17, IS, J1 and 1- md tin 
PiOLpduiL Codt ISSJ sictioii »n 

Hut Iht mam (oiildiimn was llml, (lu 

Hj-ilijimis, (In ndojition w t-* not Mibd "’*^'**"* ^ 

luifnrnmnci of Iht iiligious ctrciuou\ ofdrd/n 

Imd hten omilled 'Jlu jk rfonunua of 
‘ r. Ill m\ w IS It w is siilnmt'i il, itnoiu' llr* I'U 
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except in Maclms, necessary’ to the validity of an adop- 
tion : see Jlitakshara, Chap. I, section 11, pai’agi'ai)li 13 ; 
Dattaka CUauclrika, section 2, pamgraplis 5 and 17 ; 
Dattaka Jlimansa, section o, paragraphs 31, 45, 4G, 47, 
and oG ; ilaiin, Book IX, verse 182 ; West and Biililer’s 
Hindu Law (3rd Ed.) pages 1082, 1081, 1123 to 1128, and 
1130 ; and Ganga Balcsh v. Janki Singh'^K The only 
cases in •which the homnm is dispensed with are 
those of a brother’s son, and a daughter’s son ; the 
foi’uier being regarded as one’s own son, and the latter 
the son of a sonless father. The case of the daughter’s 
son shows that the necessity for the ceremony of datta 
homam is not governed by the rule of the goira being 
the same, because a daughter’s son is not of the same 
goira as her father, and the adoption of her son by her 
father necessitates a change of goira. There are no 
other exceptions to the strict rule which malics tlio 
daiia liomam cs.sential to the validity of an adoption. 
There was no authority binding on this board that the 
datta homam "Was unnecessary when the boy to bo 
adopted belongs to the same {/of/’a as his adoptive fatlier. 
The cases of iTucinZ liao v. Govindrao'^'^ % v. 

Govind Kas1unathS^'> ; and Alma Itani v. ilfad/m 
are cases of the adoption of a brother’s son, and are 
distinguishable from the present case. Govindaggar v. 

followed V.Singammaw Vingamuri Venka- 
tacharlu^^y, wdiich is based on the opinion of Mr. Ellis 
given in Strange’s Hindu Law, Vol. II, 101 : it appeared 
therefore that the only authority for the doctrine of di.s- 
peiisiug with the ceremony oi datta homam i.s Mr. Ellis, 
a mere opinion only and not a judicial decision. Refer- 
ence was also made to liaaganagakamma v. Ahvar 

0(1887) Oiidli RiiI. 1874 to 1893. U) (1899) 24 Bom 218 
l>. 81 «> (1884) C AIL 27C. 

(1821) 2 Dorr. Rep. 83. (1887) 11 JUd 5 

(18G8)4 3Iad 11.0.11.165 

u 300—2 
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Seiti ^^ , I^avfi Vmayakiav JciggannatliShankaiS€l(\ 
Lalcshmihai'^^^ ^Thayammalv Venkata) ama'-^ , Bhaii 
ab)iath Sye v Mcthes Chandra Bhadiu , Saijanudal 
Diitt'v Sandanuni Dasi^^ ^ Stiange’sHiuduLiw,Vol II, 
87 to 89, 103, ]04, 113, 131, 218 and 219 , SiiUi’s Hindu 
Law of Adoption (Ed 1891), 381 , Saikar’s Hindu Liw 
(4tli Ed ), IGO , Mayne’s Hindu La^\ (7th Ed ), 193 note, 
200, and “Hindiiifiin and Biahminism,” by Moniei 
Williams (3id Ed 1887), 36G In this case tlicie was not 
meiely a non-peifoimance of the datia liomanx as being 
umiecessaiy, foi the paities had the intention of pei- 
foiining it, so that theie was an omission to iieifoim 
what had been eonsideicd necessaij Tint omission, it 
was snhmittod, nnalidated the adoption, and justified 
the High Coiiit m looKing upon it with susiiicioii in 
the absence of anj leligions ceremony see Sootmofi^^ 
SltlJ}ttity^ Sahifta Dyd'^') If the cciemonj of datUi 
liomain was not necessaiy, the actual gning and taking 
of the hoj must he plo^cd, see Shoi>1nnath Gho'^e ' 
1^7 tshnasunderi Dasi^ , hut that Iiad not hot n done, 
the actu d placing the hoj on the lap of the adopti'C 
inothei not having been established h^ the eiidciicc 
Thoiule foi m\cstigiting cases of conflicting eiidencc 
wheie iiPijiii> and fiaud must exist on one side oi the 
otliei giaen in Mee) Usd-ooUah "v Mussnnint Bech'J 
Jmaman'-^'^ was lefeiicd to 

Theic was no tMdence to show that Tai jVIahai ij 
infoimed of hci ngUts as being the hciiess of her 
deceased son and tlnthei act in making the adoption 
would 1)L to dojnne hci of the estate which had M''hd 
m hei as heiiess Wheic theic was sucli a conce iluuid 
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'iml feiippicssion of f'lcts fiom *i wido^ cxeicising lici 
right to 1 ‘son the Couit dcclviecl the "vdoiition 

set Bcnjahaf \ Bala Vint atcuh Jlat ml ani'^'> 
A M Diodic uhI 4.hl (I Majid lot the second los 
pondent contentUd t]i it the adoption imilid as not 
liaMiig been m i le with tlic consent and kImco of 
the tiustees named in the will That condition was in 
the mind of the testatoi at the time of his mil ing the 
Villi and the intention of the testatoi must be looked 
at and ciiiicd out An adoption made ^^lthollt the 
consent of ill the tiustees tonld not tlierefoic bo \alid 
The adoption was nut in iccoid with the will Ecfci- 
ence was raadt. to ^saia^ninha v Pat thasai athy'''''> 
Bconchiun Setn \ HeeialoU and Amuto 

Lai Did t ^ Suinomoye Dasi^*^ The authoiity gi\on 
to the widoM to idopt must be stiictly puisuecl 
Mutasaddi Tat\ Ktindan 
The appellints woic not called on to icplj 
Lord Siiaw —This is an ippeal fiom a dccieo of the 
High Conil of Juclicatuic at Bombav dated 23id Sep 
tcmbei 1910 i\hieli loicised the deciee of the Fust 
Cl i&s Suboidinate Judge at Poona dated Slst^ Julj 190G 
The main question to be detcimincd on the aiipeal 
has lefeience to the \ ilidit> of the adoption b> tlic 
widow of the lite Slui Vasndei Hinhai Piudit alias 
SliiiBabi Maliiiaj of a son to hci late husband The 
ipiicllant Jaginnith claims to be the dulj adopted son 
*1 his claim IS icsisted by the defendants indfoimsthc 
issue in. the case 

The adoption is challenged substantially upon tin ce 
giounds- fiist that it was iiciei completed id fict 

( 0(18 G) 7 Do II c r \ri-« 1 <‘)( 1000 ) 7 Ul p 100 • 

<") (1913) 37 Mad 109 at r 4 ** * I I 1 8 at p 133 

L It 411 \ 5Utn -3 74 0) (1906) "8 111 S"? at j 3e0 

(3) (18C") ' Ii 1 J r N S •’’j at 
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of impoitance, becanse it shows that an nnxioiis sen cli 
had been made, that defeience was paid to tlie ^\islies 
of the wido'tt, and that objection is made to ceiHin 
suggested adoptees on the gioiind of then being too old 
One boy, the youngest named, of eleven yeais, being, 
howeaei, stated to be in point of age suitable, although 
delicate The minute then pioceeds — 

The only family wluili remains therefore is tl it deacen led from d ® 
brother of Shn SiddesliTvirMiharaj ftt Babre It is not jet known wlielher 
there is i boy or not in tlint fnmily But if there is a boy of that famd 
fit m point of ige &c foroloplion it is oor unanimous opinion flntoie 
shoiil J not be taken from any other family And Shn Tai Mahinj is of U e 
same opinion 

Shn Tai Milnraj suggests that Messrs Cal Gingfld Tilak nnd Gai e 
Shnknshna Khapiidc should both go to Cabro select bojx and ret irn 
settling as regards tliat famib 

Shn Tai ihUataj should go sec bojs and approie 
It should bo mentioned that the tiustee /5 ueie, and 
had been since the testatoi’s deatli, duly admimsteiicg' 
the testatoi’s estate 

Wliat followed upon the pioceeclings of the l8th Jnno 
was that Kessis Tilakand Khapaide accompiiued the 
widow to Auiangabad, wheic the widow lemainetl , tlio 
two tiustees piocceded to Nidbone, a place ue'it 
Babie Mllnge ami selected fiA e bojs within the ciicle 
of iclationship, and tliej came back, accoinpinicd b} 
then paients, to Auiangabad The bo^s stayed witb 
the widow foi seaeial dajs, being enteitanied and kept 
iindci obsciA«itioii Ccitaiii astzologeis, including 
Duiga Shastn, wbo was one of hei suite who h'ld 
accompanied her to Auiangabad, east the lioioscopcs of 
the children TIicso pioacd faAoniablo to thonppohaid 
Jagannath , and hei peisoual likings appealed to pond 
in the same diiection • 

All this couise of conduct pointed to the entm 

acquioscencoonthepaitof thowidowin the testators 
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wishes mcl diicctions 'ind so fu tlieic is no substsiiti'il loij 
suggestion to the contmiv As to wliat Inppened at 
Aumigibid It is siilliLient to saj that in then 
Loidsliips opiiii ni the swoin testimony is abundant „ 

Is cltii iiid is n(i\\)ielining It amouiits to tins 
The ^\ulo\^ disiiL the ui uigement of all paities and 
the hoi )st opes of the astiologeis all pointing in one 
diiection on the 27th June a meeting of the Shastiis 
and of otliei peisons in Aiuaugibad \sas stirainoned 
Thefithei of the boi being piesent it was announced 
by tie tbit the boj had been selected The 

fathei lAas tileii t) tlu nuloiv in puisuancc of the 
fanulni pioceduio she isl ed him to gl^ e lici his boy 
in uloption andheagieed The £ ict of the auaiigomcnt 

IS announced to the assembled guests and theio and 
thou duplicate deeds of idoption weic diftsiiup tlio - 
one being iinpiesscd y ith a Mouglai and tlie othoi %Mtli 
a Biitish st imp uid both intended to he signed aiid 
ittcsted b^ the Midou Thistlecd uas m due foim 
and boio that the f ithoi ga\e the son in adoption The 
second document as x lettoi fiom the \\ idow addiossed 
to tlic fathei and agieeing to take the boj in adoption 
So fai as giMiig and lecciMug of the child these 
documents ^eic picpared foi and pointed to actual 
adoption in f ict 

riic jnepaiation of the docnineuts howoiei occupied 

\viv\ Vi’i-fc \>taTig Wiv VVitj wtii 

stopped but weic lesmncil tailj next inoimng A 
gatheiing was ictoulinglj agim held cail\ outlie2Slli 
Ihe deeds of uloption and the Icttoi weic duh c\ceui< I 
the boj was gnon in fict b\ its natuml fatln r to bc' 
adopted mothei lie w is lectned m f ict bj hei on 
lap in peifouinnee of the lequisite cssenllid in tjiir 
eiste of Hindus on occision of xdoption and— id) |>, ,, , 
completed— the found ceiemonieN and fc stint) ^ y't f, 



45G 


THE INDIAN LAW REPOETS [VOL XXXIX 


1916 


Bvi/ 

Ga\g\dhar 

Tiiak 

r 

Shrim\ vs 
.Pa\dit 


postponed, to take place afterwaids at Poona, and tlic 
■Widow left Auiangabad 

The Suboidmate Judge of Poona has gone into the 
ciiciimstances ■with the utmost mimiteuess and detail, 
and he has weighed and consideiecl eveiy aigumeiil 
pieseuted, and he comes to the conclusion that adoption 
■v\as in fact completed Notwithstanding the judgment 
of the learned Judges of the High Com t of Bombay, 
then Lordships have no hesitation wliateaei inentiielj 
agieeing with the Judge of fli&t instance Refeiencc 
in a little time will be made to the reasons assigned bj 
the High Comt foi diffciing fiom him But in the 
meantime it may he said that it appeals to their 
Loidslups tliat, \ieued as a mattei of evidence, no othei 
conclusion was possible than that come to by the 
Suhoidmato Judge 

Their Loidslups do not stop to examin6 the oral 
testimony in detail It is leally all one^^ay Upon 
the crucial question of whether the boy ^as receuoo 
by being taken on the lap of the adoptive mother them 
can be no doubt Witness aftei itness speaks of d 
It would bo very strange if it had not taken pHoe 
because it is conceded that it is among the very elements 
of the ceieinonial of adoption, and entirely famih'*"’ 

It IS not only that Hindus of %aiiou'5 classes were 
piesent and saw it, but it has to be borne in mind vhit 

the natuie of the challenge of tJie transaction now i" 

It Las come to bo one m -tthich the ti iistecs, men oflil?'' 
liositmn, and some ol them ot learning and le?''' 
tiaining, aio accused ol coii&iniing bj hand, dare" 
undue mnnciice, and neailj e\ cij-tliing that m nnproi’'’'' 
to lia\e piocuiod Iiom the Midow this act of adoption 

It is not to bo belieied that if such ascliemoneicafoot 
if deeds had been signed, horoscopes taken, and nioetmc^ 
gal] mod, the scheme nould haie faded because e 
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the of that \Ahi(h ^is elemeulaij to the 1^15 

knowknli^e of c\oiyl)oily namel\ the* taking of the lUr 
child upon the raothei -s lap Tau ' 

It must, lio\%e\ei Ik lioiiu imiiind tliat against a bodj shhimx \s 
of cMdence of ten oi twi he w itnesscs,livo witnesses aie 
pioduced foi tin (Ufnulant'' It is suditiont to say of 
tills cMdeiice that most oi it uastutueh iiiclovantto 
any issue in tlie ease and such ol it as was not w’as 
disbelieved by the Judge ol fust instance, a vcidict 
with which the High Couit saw* no gionnd foi 
inteifeiiiig 

It inav he added tint when the paity letuined to 
Poona, Ml Tihik wiote out a full account ol the 
tiansactiou. whidi was lotoidcd in the minutes, and the 
tiustees who liad not taken pait in the mission to 
Ani*nngabad wcie toiiiiuunieated with to thecJTcct that 
the .uloption w is cnuiphtc The sw’oin evidence is 
entiielv in accoidancc with what has now been st ited 
Heie and theic thou* aic c\piessions in the Ictteis out 
of which It inaj’ with ingeiiuitv ho iiossiblc to suggest a 
doubtful meaning, foi instance, that the woid “ select- 
ed ’ and “decided” lofci to something in tliefutuie 
And it IS also undoubtedly tiiie that both the minutes 
of the tiiistocs, and the Ictteis, date the adoi>tion as the 
i7th, w’lieicas in iioiiit of fact, as Iiaij been seen, it began 
upon the 27t!i .ind was coniliided on the 28th But so 
lai asoi il evidence goes, then Loisliips see no leason 
to doubt th.it i( ii'picseiitcd the tiiith, and that tlio fact 
of adoption was In it piovtd 

Till' Suboidin.ite Judge says 

Ika tliir. « IS I ilor n I f tliclii 1 ml Iw Iim «ifi tu a I >j't tin. 

uifi !ift r IiH il itii H niixKiiiH t > « «ri\ c i«t tl« linxtun TJiere h ii . 
o\ikin.e to jiroxe lint iii\ tlT iit «.r i «J t r\ wan iwjcIi-h 1 ojk'h liir ortint 
tin rc « IS fttiv iisM II or ^mici «Iiii nt of f» N from liir tin? plamtilTi 
liii ti<nii.n>iii1 iut(r.a \\liitc\Lr 

If J0<>— 3 
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In anotliei ijassage of lub judgment he lemaihs 

Ttie evidence clearly kIiows and it is undisputed that ou the !27th there 
«ae feelcction and Terhal gift and acceptance and preparation of necessar) 
documents On the 28tU there was execution of documents under corporcil 
acts of giving and taking 

In then Loidshiijs’ view these conclusions aie ^ell 
lustified 

It IS an admitted fact in the case that neithei the 
tiiistces noi anj of the witnesses foi the plaintiffs 
had any inteicst wliatsoevci in the subject-mattei of 
the suit, and that no motive can be icasouably suggested 
for them maintaining oi testifying that the adoption 
of the boy mentioned was made, o\ccpt that tin" 
lepiesented the actual tmth which occuued 

It IS m these cucumstances that tlieii Lordslnpa Iia'i 
vieived w’lth smpiisc tlic clmige whicli is made not 
only against llie linstces, but against the whole bod} 
of tlie phuntitTs’ witnesses, ten oi twehe poisons in all 

The account ui«|uc lional b to n»> mind 

sajs Ml Justice Chaiid.naikai, 

fciaen by tl c witncA'>ea ipj cais t 1 1 a true account < f iuai)\ < t da * ^ 
t e^ cuts and a faUp tict ti r < f a( le »«t one and that the most ii porlant 

Tins e>ent is tin taking of the child on the 
T.ater on in his judgment ho states 

We Qie dri\cii to LpIj % tint n coimderal le uuinl er of ineu'fr 
1 osition h n 0 c inspired 1 get!, , i pjve fiUc c\ i Jence 

Tiie conclusion thus made is of the most 
cliaiactei, amounting to a plun judicial finding ^ 
conspuac> and of pcijiu\ 

Then LouKhips will j.icsentl^N Kiel to one or t"" 
cuciim-^tmei.^ aceomimming Midi a ^el<^lct, lint md” 
time tht\ mil onlj obseiic that they do not 
tint (iiK -noiil of It IS jnstined by llie oviileno^ 
tin case UitciiinR to lUssis 'lil.iK .mrt Klioinn' 
Justice tbumlaaiiiKai obsenes tliat-^ 
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tl ej vere i i of i it ir \ Jrs of e\c pt onil e ! c t a J nental 
quaJ t -« li \cns a 1 men of iff rs of fjr it re| ute i 1 f,o <t tind p a J 
tx tl 1 et £ ion nit n^, per o 1 1\ 

Some of tlie \Mtnesses 'vvho g‘i\e CMdence toi the 
pHintifTs qie tlso pei'-ons of consicleiable stmding 
It IS a p) loi I difficnlt to uiideistand lio^ these men 
\Mth no ob|ect to gam and no intciest to seive could 
be supposed to liaae enteied mto the conspii ic\ md 
coinraittcd the pcrjuiN -which the High Couit judgment 
found Then Loidships thin! the conclusion come to 
by the learned Judges to l)e cntiiel\ un\\ an tilted on 
the facts 
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Then Loidships find theinsehes con&tiauied to 
obsene upon ceitiin inoceduic in tlie case the icsult 
of -which ’^as to mtioduce into it laige masses of 
iirele-\ mt inattoi 


It sliould be mentioned tliti suKejutnt to tlie 
uloption at Aniungibid the widiw upon i etui mng 
to Poona anti iftti h iMiig been t piit\ to eeitim 
coinmiinications n itui lUj lolloping theatloption winch 
had been made it 11 uiidci othti inllutnces and in the 
month ot Jnlj e\pitsscd a change of mind And on 
the 19th August she cut tin ough the foim of anothei 
adoption, of Bali Malianj — a mauied min older 
than hciself — as hei son It is nnnccessaij to mal e anj 
obsei\ations upon Ins clnm The iMdoi\ who while 
she was a litigant muntnned that idoiition dud on 
30th Septombei 1903 Ilti iliiiglitci who w is on her 
death admitted to the suit isdelendmt ch ilk ages not 
only the fiisst adoption but the sic md idoption ilso — 
hei intciebt being to iiiauilain th it tiu pio\isi)as of 
the testatoi s will with legiid t> uloption h ui f nkd 
that the widow becimi tin iwmi of tin t>>ttteas 
heiiess to hei iiifint ‘‘On who dud uul that the 
piopcit^ pa&scb in thu w i\ to hn hen 
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It appeals tliat the ■widow and Bala Maliaiaj left no 
stone nntuined in the 'waj of litigation In Julj pio 
ceedings weic begun to le^oke the piobite glinted 
to the tmstees, and subsequentlj ciimmal pioceethnjts 
weie instituted in inspect of iicijnij Then Lordships 
logiet to obseiie that not only aie the Liicumstaiiccs 
with icgaid to the ciimuial inoccedmgs icfeiied to m 
the pnesent litigation bj the piaitics, but that the 
depositions theiein become mattei appaieutlj of 
inateiialitj in the judgment of the learned Judges of 
the High Coiut 

In the oinnion of the Boaid this was an niegulaut' 
of a somewhat seiious chaiactei The> lefei paiticti 
lailj to the depositions in the ciimiunl case, which seem 
to haNc been impoitcd in bulk into the picsent llieu 

IS a iislv bj sucb pioccdnic of justice being pencited 

A civil cause must be conducted in tlie oidimu 
logulai waj, aiul judged of b\ the CMdence led tlicicin 
Undoi section .33 of the Indian E\j(lence Act, 
OMdonce gnen b> i witness in n judicial pioceediugni 
a ciimiiial tiial IS lelca.mt foi the puiposo of piOMim’ 
in a subsequent piococding the tiuth of the fict wha^‘ 

It states, but this ojil\, as the section piocoeds~ 

Mhen tlic uilness i« ilfid <r tai not Le found or h lucij aWi. of 
t'T lencc 01 M 1 cpt out of tl e wiy &.c 

Not one of those tncuinstances was ino\ed m 
pi'csent case, and the depositions could not haic 
used with piopiicD c\en to sujipoit tlie cMdeiicc of 
pdaintifTs, winch thej appeal toluiae done Bui thm 
appeals to ha\e been no w iiiaut wli itsocaei foi 
Ihcm foi tlie piujiosc of citlici conti-adictiiigoi di''CO«ut 
ing the cMdencc of the wilncsscs gi\tn in tlii>' 
unless the puticnl 11 in ittci 01 jiomt li id been plu’C* 
Ijcfoic the w itness is oni foi cvj)! uialion in \ lew of »•' 

disiitj>uit\ >Mtli the cMthntc then being tciulcn-d 
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xs ''t ittd to tlitii Loulslnps that tilt pi 0 ‘?ccatiou for 
peijiuj Ind in the end coiuplctelj tilled Witli tint 
then Loulsbips hi\c nothing to do Tbe judgment 
now gnon is pionouncid iiicspettnt ot the icsult 
of the ciiiniml suit Successful oi iinsiictessful 
the intioduction ind nst in this cimI iction of 
these ciiiniml piococdings is alio\c dcstiihcd i\cie 
illegitimate 

\ fnithei niisclniiCL in point of pioccdiiie must noiv 
1)C mentioned Asalieads stitcd the testimoni of the 
plaintiffs’ ^itmssos is not conti ulicttd oiilh and is 
inieinaUj a consistent hod\ of cxidcnce But i uious 
minutes md doeuiuonts nt the subject of niiunto 
iinljsis ol)sci\itioa ind coinnunt Ituncd 

Judges of tlie High Conit'nth i \u\\ to ji butting it 
Ihcii Loidslups thiiil It M^bt i« obs< i\e that in M 0 \% 
of the seiious naluu ot tli< vtuhet of tin High Conit 
thoN hv^c consukied it witlnn linn pn>\iiutthem 
sol^es to ptniso the doLUnn Ids Hwingdone so tho> 
lie of the opinion th It til iitogetlui tins compleliL 
coiifiiin the cist mule in llu witness bo\ md lint 
thoic IS no gionnd infict foi the com lusum th it thej 
cithei contiidict the tcstiinom oi cast an\ n isoinhk 
doubt upon it 

But the) must ilso lecoid tlicii ilissnit horn tiu \iew 
th it the use made of these doeiinu uts in this e ise w is 
jusliliedlij liw On gnui il piiiuipUs it would iipeu 
to be sound tli it il i witness is undei eioss t\ oiiin it um 
on oitU Uo should be gvMH the Mip<‘diuit\ itdotu 
ments aie to be Used ig mist him to tt lulei bis c spl m i 
tioii md to ck u up till piilieiilii [iini ot mil i;_iiit\ 
xn dispute lliis is i gi nei d sdutm uiU iiut llip.ibli 
ink ind wlieie i wiliicsss iiiutiiioii md elm letei 
lie it bt ike the dnlN of I nfoiein this mb woiikl appt. ir 
(o l)L singul uh ek ii 
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Foitiinately the law of India iDionoiinces no uncertain 
feound upon the same mattei By section 145 of the 
Indian Evidence Act, 1872, it is piovided that — 

A witness maj be croB examined as to prenoiis statements macL Lui 
in writing or reduced into writing and rcJeiant to matters in fjue^tion watt 
out such writing being shown to liim, or 1 euig proved but if it is inteii I <1 1 
contradict him bj the wnting Ins attention must 1 efore the w ntiug can be 
pioved be called to tlioac parts of it whicli art to be u ed for the pnrpo e of 
contradicting him 

Then LoidUiips ha\e obicived 'wttli legiet and v,if)i 
suipu&e tliat the geiieial piinciple and the siiecific 
btatutoij piOMSions have not been followed The 
seidict of the High Conit is an infeientnl veubet— 
none the le-ss sweeping on that atconnt— hut i» 
mfeiential \eidict actuilly of peijiuy What aio the 
piemi«jes upon which this mfeience pioceeds® In no 
inconsidciable degiee they consist of documents 
statements, even tuins of cvpiession, which aie 
confound the spoken wroid Had the safeguaids set up 

bj the law with lespoct to the use of documents been 

obseived? Not at all Not only lia\e documents been 
used foi the puipose of coiiliadieting witnesseswithout 
obejing the inpiiutious /piescubed by law, but the 

infciente thus deincd, and impiopeily dcii\ed, from 

these documintbhas lesnlted, as stated, in an inferentml 
aerdict of peijuia 

Heaton J deals elaboratelj with this portion of the 
case, and one e\ i!iii>le taken from his judgment win 
sutlice One letUr out of man\ is taken, passages 
cited fioni it, and a minute aigiiment pioceeds as to th<- 
expressions used, and whj tins was mentioned and thd 
othei omitted Mi Til.ik -nas foi fi\e da>b undci tm"* 
examination befoie the Siiboidmnto Judge ; but not oni 
of these things was put to him , and lie was nota^ht< 

m the w itness-box to Ki\c one binglc explanation ' 

leg.ud to anj of those expiessions oi omissions whlc ' 
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nre now alleged to coinpioraise him On this point of i i 
the no moie need be snd l 

GisoADir^i 

One otiiei nnttei of piocedme ina\ he mentioned 
One of the tinstces Mi YigpiiiKai dissociited lumself tjnitiNiw 

flora his colie ignes 'indinJnl} ipjie us to h i%e wiitten Panpit 


a minute of doubt oi dissent with legiid to ceitain 
pioceedings A lettoi fiom him ic&iling fiom this 
position IS also pioduced 

The leaiiiLd Judges lia\c come to a conclusion \\hich 
would he in some lespeet m actoid \Mth the so called 
dissent It IS a stiikmg cucumstantc that Ml Nagimi- 
hu, a leka mt witness intimately iciiuamtod with 

hat had gone on and with the position botli of the 
tiusteos ind widow as legaids adoption ind ipaitj in 
the case auaie of the chaiges ImiRhtd igimst his 
colleagues docs not appe u as a witness to tNjdim tin 
one 01 to suppoit tlie otlioi 

Iniosult thdi T c ulslups ut imihk to witli tin 
Mew taken bv the High Comt on this pait ol tin. c isc 

The ne\t ugument is that the uloption \^ is Noid 
beciusc It lacked the cciciuonnl of t which 

ceieuionial is declued to bt essential to its Ugd 
\alKlitj 

iJatta liomam is tlicsciMceol the bin iiing ot cl uititd 
buttei, which is olleieil is isiciificcby file b\ wn ol 
lehgious piopitiitum oi oblitioii It is idmittid th it 
m this cisi iljt I PI mona w is mt ii(.ifoiim<f md it 
seems to bt fuil\ ( Itai tbititwisom ol thosi, tlnn^s 
which it w IS uitoudiil itti iw uds to t iii\ out it Poon i 
us pait ol tin gtiici il uitmoniil md Usti\ itKs w hu li 
wcie to be c lined thioujrh time 

In ccitain tiicumst mccs tin |m iiit iiiic<ht hi tin sub- 
jeet of a piolougid and \ii\ conflicting ugument is the 
uitboiitics ancient md modtiii iit not in ictoid on 
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the point as to wlietliei tins is a legal as well as a leli- 
gions leqnisite Tlieie is a tlangei, on the one hand 
of not paying cine lespect to those leligions iites aaIucIi 
.lie ohsei\etl and followed among laigo classes of Indi in 
belief, while, on the othei hand, the d.ingei ninstalso 
he avoided of cauymg these — e\cept when the lav is 
deal — into the legal sxdieie, so as to affect oi iininii 
peisonal oi iiatiimonial lights The subject of the 
lecjuisites foi adoi>tion has, in lecent jeais, been tlic 
mattei of not infieqiient cqnsidciatioii by tins Board, 
and then Loidshixis lefci, in especial, to the elaborate 

o\aminations of tlie anthoiitics made In Loid Hoblioiise 
m Sn Bnhtsu Gin ttlmgasivaim \ SnBahi'^ii Bania- 
Utlcshmcnmna^^^ and bj’ Mi Ameei Ah in BameJunuha 
MmiamJ Wctikai ^ Vmagek VenJca/c<ih 

The foimei case had lefeiencc to the ^alldlty of tin 
adoption of an only son Piom the lohgious point of 
view tins IS, in many wiitings of gieat authoiit}, foibid 
don Thoic was, howevei, lu India, considoiablediiTti 
cnce in tlio view as to whcthci the loligions and legd 
injunctions on the subject weio co-c\.tensi\e It must 
be admitted that it one has iccouisc to tlie ancient 
wiitings wlion Bialiiinnic il ninuenco was most pn'b^* 
minant one finds tlu cciemonial iiait of adoiition Ha 
subject of highly il iboiate detail , and it IS beyind 
qiiGsUon that in the coiUbo of ages m ui> of 
details liaAC disipjic lied as ossciitids within the 
spheie As Loid Hobhousc obbciies 

The fiirtficr of tlio 8ulj it ncccsviry fir the aiii'jon of ll 

nppoiN Ins Mtill more i!)i| ic Mil tlicm «ith the iicce'.nilj otgriiti'iia o* 
interpreting lorlstf mml religion luomlil^ nn»l lin k t f rii/n 
flctn«tninc 1 to tr it Ian iilnt tliej ftunl m nitlK ritntiii l>ook« • 
'iilmini'.tcr n fixnl legil fimtuii sin nil t« • In til> t/iki fir Ktnit I»« I 
winch nri iiicint ti» npj ml to the m nl hiiisr an ! hIi ii! I t! is f tier m I ^ ' 


(1HJ i) JJ Mn I IJ8 I n it, 
1 \ 1 n a I lif 
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] lg:tne t« in i mite aff r« «ho llintrol cc rrrfrcton? nto Unit soc etj 
anl impart t it n i inflexiUc ng I tj lexer contemplate! 1) tie original 
Ii V givers 

The icsnltcd iii the ileci&ioa tlint the ‘Adoption of 
nn only son is not null 'ind \otcl undei the Hindu law 

The question whetliei the datta homam is a legal 
icquisitc 111 Boinhaj foi adoption among the thiec 
twice horn classes does not liowetci in the Mew of 
their Loidships hioadlj aiise in tlie piesent case It 
IS 111 no y n\ necessaij to can\as oi ?all in question any 
dicta upon that gciieial point noi does tlie question 
arise yhcthoi tor instiiue the piinciple extends to 
India at laigc of the decision of the Madias Fall Bench 
m Goi mclatpja) \ Do) asamt^'^ o\ of the Madias High 
Coiut m V Stnqamma \ Vmgamm i T cni atachen ln^'> 
both decisions bouig of aalne as containing i taiefnl 
stndj of the authouties and itTiuning tint the 
coicmonN oiiliitln homam is not isscntnl to i \alid 
adoption unong Bi dimuis m Southein Indii foi m 
the opinion ol the Boaid the necessity docs not uiso 
acheie the child to bo adopted belongs to the sune 
qotui IS that of the adoptne fatlici It is an admitted 
fact that this yasso m the piesent case And thou 
T oulships ha^c come clearly to the conclusion tint 
yhoic this is so in fact then the Law of Inilnisthat 
the celcbiation of the cl^elnon^ of datta homam is 
not an csscnti il to the Ugil xalidita of an idoption It 
is concctCtd" in ai^uimiit ffiif ceitain exceptnns to ffic 
dlcgcd gem i d lulc do exist but it is maintiinrd tint 
these oxciptioiis lu limited to the ciso ot tin uloptioii 
of i ncpb( w Ol of a daughtei s son In decided cases 
this m i\ lia\e been the iclalionship m fact but the 
principle of all the decisions and m their I ord^hips 
opinion of all the authouties ir that within the same 
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the ceiemony IS uuuecessaiy They agiec ^\lth 
■s\hat, in then opinion, is the full and cnieful judgment 
of Chief Justice Jmlcins lo the case of Vahthai ' 
Govind Kas1nnat]fi^^ the decision being to the effect 
that among Biahmms in the Piesidency ofBombaj, 
the iieiforinance of the datta lioma^n ceremony i‘’ not 

essential to the ralKlit5' of the adoption of a biotliei s 

son An examination of the judgment shows tint d 
was not based upon the nanow paiticulni dcgieeof 
lelationship but upon the bioad giound of the identity 
of rjotia 

Ml Colebiooke’s annotation upon Mitak‘'hai^ 
Chap II, s> 5 IS as follows — 

Gotraja or per-om iKlonging to Ihr fimc general fainilj 
iliNtijigiii'iliecl Uj A common name tlicNc an^w cr nearl) to llic gcntiUi ft ^ 
lion in K^^ 

A good lUustiation of the point has icfoience to tla 
law applicable to the Sndra caste The use of the dot 
liomam is not iiecessaiy foi adoption within that cssto 
and why’ The explanation is gn on in a sentence ) 
Stiange in his “Hindu Law,” volume II, 
whicli it is laid down that — 

Ccremoiinl ad p ion cmnot be necc'sar^ in tlie ca'-e oE a S I Ir’ 
till. (lUln fo liar} tin. ilopled son i<i conNcrtcil from the stock (ffitram) « 
natural to that of I iMiiloptiiie father an 1 S tins lia\o no gntiii 

It may be added that in the tieatment in the 

\olume, page 104, of the cclcbiatiou of the Up'umj'i'^^ 
iito, oi the in\cstitiue iMth the sicied thieid. 
laid down — 

,lI oi 1 9*’ 

W it!i rispect t«» tl e inehgil iht^ of n J or'-c n ftr aiption m 
L/rfi» oi/fljo nlishavcl eon ptrfonmd it »•» muchih«pnfc I Ttn-in 
alle pillion >\oiihl Appear to Ic that he i-* rhgiUi if of 

(fuiiK) It hgille iftf a •lifrirent^o/cn from the nl jl'r fri o 

^nln tra tin. Jatia lamant thoii|;h pnlHir is n t n«C'^‘1r^ 

«) (I89S) il n m -MS At p 2il 
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Then Loidslups do not puisiie tlic m\estigition of 
the luthoiitics fiiithei idopling ns thej do thesuney 
iiirtdt 111 tliL Inst mentioned ^ndgment of tin. lenined ^ 
Chief Justice Jenl ins 

In tlieii opinion nccoidinglj this put of the itspond 
ents ense nlso fills 

"Wli it lemiins is the ittiel which was in ide upon 
the ti uisiction of the adoption itself an ittac! in which 
the Miiousgiounds of lescissiou ippUcable to conti icts 
in genei il weie alluded to 1 hen Loulships hold that 
It IS impossible to disco\ei whit it is that is ically put 
foiwaid bj the (fefendints (Jndei the coiiti ict law ot 
India as well as b> ouUnai> pimciplcs toeicion undue 
influence fnud and misiepicscntition no all sei iiitt 
and sepal iblc categoiies m liw It is ti ic tint thej 
iinj o^ellap or may be combined But m tlw piesent 
case it lb impossible to dibcovci whatgiouiuloi gu inds 
lie loillj t iken up riieic is i wtlllnowu lulc ot 
pleading expressed in the tiequcntly qu itcd 1 iii^n i,c 
of Loid Selboint^^* th it— 

W tl ef,ar 1 to f nu 1 if tl e e b anj i pi I I e f tlj 1 

!> ttle 1 t 1 tl t 1,0 oral allegtt o> 1 o o or rt o „ | t) r i 

1 cl tl ej a 0 8t to 1 arc nsuft c e t c e lo a t t nt of 

fra 1 of 1 cl a j Court o gl t to take i t cc 

ihc law of India is in no wa^ dilleicnt liom this 
and it has been decided oaci iiul o\ti »"iin r ij m 
Gunya N(i)ain Gupta \ rditckiuni Choiidto y* * 

Ills lutlieii Loitlbliijis oinnion imichtobc ii^ictlcd 
tint the lulc is not moie sliictU obstncil tml thou 
J oidships lie ot opinion tli it iii the piesent e i c miith 
eoufusion iiul contention line been e uis tl thei 

with imieh expense to the i iitits m t. nsequtiut ot 
its neglect Iso defmiti issut upon in\ tiu of the well 

() Sh II U do I n I nl S«* (lb )o \JJ e e o at 1 oa 
tl (lb8«)loeal LI lol ^ UO 
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known categoiies of attack was settled foi tiial. the 
only issue ou the subject being' — WJictliei tlie jihintjfl 
No 1, js a N alitlly-adopted son of Baba Mabnnj riopi 
time to time, in the coui'»e of tbis case, it is clem tlml 
specific pleadings in Tndiau piocedme ln%e been 
abandoned .lUogetliei In slioit, seveial of tlio caicfnl 
piesciiptions ol tbe law and of the Legislatuie, all of 
which weio intended to bung litigation within dcflintt- 
compass and to make aiticiilate and cleai the j)oint‘> of 
diffeience between the jiaities, lia\e been lost sight of 
Then Loidslups, howevei, aie uiiw’-jlliiig. coiifiMd 

though the clmiges be, to dismiss this jnit of the cist 

ou such a giound 

The position upon the ficts was this Tlieudlof 
the testatoi piescubingan adoption was t-leai .tlic^'jdi 
of the widow and the tiustces alike to 
deal , the tiustocs, so long as the to*tatoi's wishes ''‘-u 
earned into cftccl, had no inteicst of anj kind as to 
who the adoptee should be It was also clcu that tlw 
testatoi’s Will indicated that a minoi should be adoidi^ 
because e\picss inovision was made foi tlipmini"^* 

nient of the estate till that minoi should come of agp 
It was manifest that eNer> coiisideiation jionitcd to tb^ 
ad% antage of kociniig, if possible, witliiii the f/ot> (i, 
it was fiiithei clcai that the tiustecs, in adMfeiHo 
widow, should pay clue legaid to hoi wushos, and th'^^ 
so fai as this could bo accomiilished, they and •'hi 
should act togcthci 

It is in these ciicurastances a stiaiigo situation 

tlio adoption should be diailengcd upon thcgiou*^^’ 
iiebulouslj stated as it is, of fi-aud. Tlicie 
cMdonco, sajs the Subordinate Judge, to IUO^c t 
auj fi*aud oi cajoleij was practi'scd upon heb i’*' * " 
tluio was anj siippitssion oi concealnicnt of fnts 
htr With this judgment it docs not appear tbh t 
High Com t dilfeis, iind their Loid&hips cntuoly 
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witli It. It -was foi some leason, iiowe\er, held that 
the general l&^ne above quoted did include allegations 
of coeicioii and undue influence. Coeieioii is by Oano^hhvu 
adiui''Sion out of the case Theio Mas iiotlung of the t 
soit; and this is not now maintained What leinauis 
accoidmgly IS the judgment of the High Couit to this 
effect that — 

Till. nuL^tioH lieie 1 - dii. was indued wJUii^ to adipt tut «as sIil 
*i friL 'lie J'lopU 1 ill fnmtli 1 1 iiDtifT tint slie Kloptnl 

liim ir vlii. foKi 1 mt > it igniist htr \nU bj m«,on'Cicutn ui in jii ii'ud 
I'j tilt lir-t two pliintifli Unt Mcimi Tilik and Kkijuide and unfair 
aiUmtjj;!. tak<»ti li\ tlitui of l«r i^ii i met nth in<I ot tliPi fiilntiai’) 

relations 1 ttween tliLiii ' 

The citation just made is fiom thenoles of Rfi Justice 
Chancla\aikai With much lespcct to the kained 
Judge, It IS, notivithstanding the piotiactetl .iiginnont 
befoio then Loidships e\en nou somewhat diflicult 
to gathei what aie the legal categoiU'' umUi whicli the 
attack upon this transaction is made rnconscientious 
means aic inontionedaiid itnf in .id\.inlagi is mentioned 
It IS needless to ask whctliei this implies liainl In cause 
then Loidsliips aio ot opinion that no sott of uncou- 
scientious means w. IS cmplojed bj these tiustees fiom 
beginning to end of the tiausaction, and that no unfan 
ad^antago was citliei taken oi meant tbioughoiit then 
w'hole couise It is tiue that the adoptne inothoi was 
a \oing widow, inobably easily giudtd, and that tlie 
tiustoes aie admitted to Inue lieen men of gieat influence 
and stioiig peisonalitj, but then Loidshii»s aie of 
opinion that tlicse weie used in no icspect unduh, but 
with piopiiety and entnclj in the inteiests of the 
piopei admnusti ition of tlie estate Then LouNhips 
cannot approx e ol the idea that in India the law xxould 
make the possession ol leputition oi high st mdiiig an 
clement of suspicion Ifitwcie'-o then the itsult m 
India xxould be to impoit pto tauto a tUsqualiflcation 
and disability into the position of leinitable men 
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A lefeieiicc is made in the Coiiit of Appeal to the 
ficliiciaiy lolations in ^hich the tinstecs> stood to the 
and in one pait of the judgment impiopneh 
of conduct upon the jwit of the tinsteoMS allegid to 
he 111 thiRj tliat they failed in then dut\ of informing 
hei as to hei lights Upon inqiiny as to nlnt 

meant by this then Loidships weie infoimed tint the 

lefciencc was to this effect, that if the widow hnd/nled 
to adojit, then by doing so she would lieiself Inse come 
into tlieposition of being lieu ess to hei infant deceased 
child The meaning of this i*> accoidingl} as follows — 
Among Hindus the ceicraouy of adoption is held to he 

necessaij not onij foi the continuation of the line of 

the childless fatliei, hut .is pait of the leligioub 

wheieby a son can be piovulod who will malvo those 
ohlations and lebgious sicuficos which w’onld pciwd 
of tlio soul of the deceased iinssing fiom Hades intt* 
Faindisc 


The widow, in the piesent case is s'lid to h I'c 

lujiucd because she liad not hcen infoimed tint she 
could win foi hetself ills teinpor.il estate, h> Moldion 
of hoi husband’s djing wishes, and at the puceo 
satiilicing Ills boul’s haiiinness Then LouLhip^^*^ 
not of oxunion that it was an> jiait of the duty of 
tiustees to suggcbt tins infainou'’ alteinatno lohtr 
mind Then dnt3’ was to give oflect to his wislics 
ins wishes weio 111 accoid with the leligmus belief 
Hindus in icgard to .idoption It is to ho iccon 
fuithei that the widow Iiciself did not initfoiw**^’ 
dining hci life, an\ pica oi suggestion of thH 
she was ns an\ions ns the tiustccs tliat an atlojdi^’” 
should be made 


0[il3 a word need he siid as to (ho argumoat pa 
hnu.uxi on btinlf of tlic daughter, that nuda*' 
til"! not St Kiiiil .uloptioii was \«ilid The onl> "il’*''* 
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point put fonvaid to the effect tUut the tinstees 
con‘:ent Ind not been un'inimous one tiustce out of 
fi\e InMii" doehned to let In then Lo^tl&lups opinion 
his consent in tliose ciicnmstnnces not icquiicd 
Of the 'ictiii" tiustees it ■^'is Slid that one Nigpuikii 
di'^stnted 'Whcthei he did so oi not the question 
would iPiniin is to the action of themajoiitj of the 
trustees but in then Loidslnps opinion tint question 
docs not aiise bee luse lie did in fact oot dissent, but 
consent His dissent oi alleged dif'‘’OOt. '^as biib 
sequentlj mulo nudei ciiciimstances in uhicb it is not 
necessin to iiiqune 

Then Loidslups will hiimblj advise His Mijestj 
that the appeal should be allowed the deciee of the 
High Couit set aside and the decioo of the Suboidiuato 
Judge lestoiod The appellants will hive tlion costs 
heie and in the Couits below 

Solicitois foi tlio aip<-ll'‘nts Mcs*'i'* Downn and 
Johnson 

Solicitois foi the fiist icspoiidcnt RIcssis r L 
Wilson and Co 

Solicitois foi icspondcnt Sliii Sonblngjavati 
Slnnt iK \ Ml L Dalgado 

Appeal alloncd 
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Before 2[r Justice Batchelor 

TIMAUGOWDA bin VnNKANGOW'DA (orioisal Plaintiff), Afpelunt, 
V BENCPGOWDA bin cnHENAPGOWDA and othebs (obicisai 
Defendants) Rfspondents * 

Tramfer of Propetty (JY of 18S2), section £4 — Sale — Affrremeiil to 
recojiiFy — Ko bar to recorery ofjMisessiou — CoHs^rt/f^iow of statute 

An ajfrcement l>y the plaintifE to recomej the property to tlic defemlj'’* 
made conttmponneou'tly with the sale-ilepcl eannot he pleaded m har nf 
plaintifl’a nglit to iccoxcr pfWNesaioii under the deed of sale 

The provisions of Bcction 'll of the Transfer of Property Act arc iiiiperatnf 
The express words of an Indian Stntutc are not to he overriden h.' reftreaP* 
to equitable principles which maj have been adopted in the Enghdi Courts 
A'nrri Veerareddi v A'mij* BapiiedtUW followed 

SECO^^) appeal fiom the dccifeion of F. K. 
District Judge of Bijapur, varying tlie dccieo pd''®ctl 
liy D. V. Yonnemadi, Additional Subordinate 
of Bagalkot. 

Tlic plaintiff sued to recover possession of the 
in dispute fiom tlic defendants. He alleged that tli^ 
house belonged to defendants I to 3, that the dcfeiu • 
ants 1 and 2 sold the house and other land to 
on 30th 'November 1907 ; and that the defendants too 
forcible possession of the house and let it to defend'"' 
No. 4. 

Tlie defendant No. 1 who alone appeared denied tli‘ 
claim of tlie iilaintifl" and contended that plaintiff 
never in possession of the plaint house although a 
deed, in respect thereof was pasNod to iiiin; that “ 
plaintiff had agiced to icconvoy the house on 1’^' 
of I?s, 100 and put off the excentinn of the ded " 
reconveyance ; that the plaintiff could not there on 
claim possession. 

• ® heroh«l Appeal Xo Oil I'f 1013 

<•> (I50fi)l»9 Mn.l 3 5(1 
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The Suhoixlinate Judge found that the agiecmeut to 
lecoHAej the pi 01 ) 61 1\ to defendant 1 and the p ij ment 
of R** 400 to plaintiff by him were plo^ed and dismi'^sed 
the ''Uit 

On appeal the Di^^tiict Judge agieed with Siiboidinate 
Judge’s finding ns legards tlie co\enaiit of recou\e% nice 
but lield that the payment of Rs 400 was not pio\e(l “ 
and thcrefoie amended the decite b\ diiectiiig that 
plaintiff was entitled to po^-se-jsion of the house in stut 
only on failiiie of payment of R>j 400 b\ defendant 
Xo 1 

The pi untiil appe ded to the High Conn 
P D BhuJe for the appellant (plaintiff) — An ngiec- 
ment to leconvey is no defence to a suit foi posso>«'sion 
bionght b,\ ia\ client on the stiength of the " ile-decd 
p is&ed ill Ills fl^oul MoKosei it \'> loiind in iji> 
fi\onr that the piict ot iecon\e\ nice i" not inul 
VHien theio is a *'tiKt pioMsion ot Iiw and statute 
It cannot be oveiiidden b\ leteieiicc to equit ible 
piinciples A sale .IS welt iis a iecon\e\«ince cm onl> 
be effected b\ legisteied instiiiinenl uikUi section nl 
of the Transfci of PiopeitN Act Kum Tttia^efWi a 
Kin ! i Bapii e(l<h^^ , Papneihft \ SaKi^ateddi^^ 
Go 2 )alan Kail ^ Kinthan Menon^^ Kaialin Xanii- 
hhai \ Maii'idlJiiam^''^ B\ i mcic igieemeiit to 
lecou^ 0 J no inteust in the jnopci t\ oi cli iigc is tieiled 
Kaiaha KanithJtai % VafisuJ hi and*^ irisdisimguisljed 
m Lahhand \ La/ <thman^^> on the giouiul lint 
there ^as picmciit of consukrition and i ugistered 
agreement liad been obt uned pemting the suit 
A' If KcU ai foi tbe iispondciit (defend int Xo Ij — 
AVc cm succc'-sfully set ui> the plei ot an agreement to 

(0 (inrto) 3)o i* (1007) 30 MiJ aO) 

(189^) 10 ■'Ul 4(11 n 11 IfX) 

1 (1 OD.s B m 
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iecon.\ey. Lalchand v Lalcshrnan^^^ and Kcualia 
NanuhJiai v Mausukhiam^^^ aie authoiities foi the 
view that defendant can defend liis iiossossion as against 
the plaintiff on the gioiind that possession had been 
dehveied o^ei to him as pait and paicel of the agioc- 
ment to icconvcy In this case theio has been a put 

peifoimancc and it would, theiefoie, he inequitable to 

lefci the defendant to a sepaiate suit foi specific pci- 
foimance to which the plaintiff •nonld have no defence 

Batchelor, J — Tlie facts upon \shich this appeal In-' 
to he decided lie within sciy small compass, and nns 

he biiefly stated The plaintiff sued to lecoiei po‘>‘:cs- 

sion of a house, and admittedly he piiichased tint 
house fiom the defendants midei a legistcied sile-ilcod 
But the defendants aie still in possession, and tbe 
contesting defendant, that is the 1st defendant, mol tin? 
plaintiff s claim with the plea that the defendant 
entitled to ictain possession, bocauso the plaintitt Inil 
agieed to leconacj the house to the defendant on 1^5 
meat of Rs 400, and this sum of Rs 400 bad been pud 
The finding of fact of the lowei appellate Court is 

howc^ ei, that the Rs 100 li.ivc not beeiipaul, so did ui 
the defendant’s favom tlicio is this circumstance, and 

nothing moie, that the plaintiff is found to liaNcagr'-''^^^ 
to iccoiuej on payment of Rs 400 In this stitc of 
facts the learned Distiict Judge has made a dccriv 
diucting that the plaintiff is entitled to rccoMf 
possession of the house if, and only if, the dcfinduit 

fails to pay lum Rs 100 ^\ltllm a poiiod of thi’co inontb'^ 
The decree iuo\ides fmtiici that if that pumont i' 
made ^Mthtn the time limited, then the defend >ut 
entitled to letain po^st.‘•slon 


The question of law iiuscd in thc^e ciitiunstaue'^Y 
whetlier, on the findings St itcd, the ngi cement b> “ 
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pHintifT to lecoiuej to the defcaclint can he pleaded in 
bar of the iplaiiitilf b pit^ent iiglit to iccovei possession, 
of the liou'^e uiulei his puichaso I£ that question had 
to he dtcided on giomids of ^eneial piiiiciple oi bj 
lefeience to eqiutible doetuiies much might be said 
111 fuoni of tlic deiiet whuh tlic Distiict Judge Ins 
mide foi ^^e vit foi the pui poses of the picsent 
aigument entitled to assume that the plaiutiff ^\ould 
ha\e no answei to a suit bi ought bj the defendant foi 
speciflc peifoimanet md upon tint assumption it 
\\ould seem tint the Distiitt Judges deciec operates 
to effect spceih md touiplote justice bct^^een the 
jiartics But the question as it seems to mo is not 
open to be decided on anv such bioad i^iinciplo's but is 
concluded bj tlic expiess woidb of the statute goi cm 
ing such ti ins let ions lint is section 54 of the 

Tianslei of Piopeity Act Tint section lays down 
tint i coiiti ict foi the sale of inimo\eible piopeitj 
does not of itself cicUo an^ mteust in oi chnige on 
^nch piopeity Anil it is clcai that if these noids aio 
to bo lead stnctlj thoic is no defence to tlio plaintiffs 
suit in this case The c\act question nou nndci 
considei*ation occuiied lu Midi is and rs is fnllj 
consideicd bj a Full Beiicli of that High Couit iii 
Kiu)i Vcoraicddi ^ Ktim Bapiicddi^^ wheic the 
leiined Judges ulopted the stuct mtcipictation of this 
p u igi qih of section ol and held th it ii conti ict of 
sale follo'ued bj dcll^elJ of possession does not ■when 
tlicic IS no legistcicd sale cieatc anj inlcic-'t in the 
piopeitj agiced to be sold and cannot o\en if enfoice- 
able at the date of suit oi dccict be pleaded m dcfnice 
to an action foi ejectment b\ \ jiersiou liaMiig a legal 
title to icco\ei I hue studied the judgments which 
the Icuned Judges dclueied in this cise ind no good 
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lecon^ey Lalchand v Laksliman'^'^ and Kandia 
Namibhai v Mansukh^am^^ aie antlioiities foi the 
view that clefenclant can defend Ins iiossession as against 
tlie plaintiff on the giound that possession had been 
deliveied ovei to liim as pait and paicel of the agice- 
ment to lecoiivey In tins case theie has been a part 

peifoimance and it would, tlieiefoie, be inequitable to 

lefei the defendant to a scpaiate suit foi specific pci* 
foiinance to whicli the plaintiff would have no defence 


Batchelor, J — The facts upon which this appealing 
to be decided he within \eiy small compass, and nitj 

be biiefly stated The plaintiff sued to ieco\ci po'-sos 

Sion of a liouse, and admittedly he pnrclnscd that 
house from the defendants nndei a legisteied sile-doed 
But the defendants aie still m possession, and the 
contesting defendant, tliat is the 1st defendant, met the 
plaintiff fl claim witli tlie plea tlint the defendant 
entitled to lotain possession, because the plaintiiT 
agieed to leconaey the house to the defendant on p'^J 
inent of Rs 400, and this sum of Rs 400 had been pud 
The finding of fact of tlio lo wei appellate Comt i' 

howevei that the Rs 400 li ivo not been paid, so tint in 

the defendant’s fivoni theie is this ciiciimstancc, 
nothing moie, that the plaintiff is found to In^cagnct 
to leconvey on payment of Rs 400 In this state of 
facts the Icained Distiict Judge Ins made a decree 
diiocting that the pliintiH is entitled to rcco'ir 
jjosscssioii of the house if, and only if, the difcndja 
fails to pay him Rs lOOwithin apeiiod ofthicc mont i* 
The dccice piocidcs fiuthci th it if that puincnt 
made withm the time inmted, tlion the defended • 
entitled to lot iin possession 

The question of law raised in tiu"'C 
%\hethtr, on the findings stated, the agieeinent b.' 
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phintifT to iecou\ey to the defendant can be i^leaded in 
bai of the pHintilf h piesent light to ieco%ei x>ossession 
of the house undoi liib puichasc If that question had 
to be decided on giounds of gtnei il pmiciple, oi bj 
lefeience to equitable doctiines, much might be feaid 
in fiiNoui of the deciec which the Distiitt Judge has 
made, foi wo aie foi tlie pni posts of the piesciit 
aigument, entitled to assume tliat the plaintiff would 
haae no answei to a suit bi ought bj the defendant for 
specific peifoimaiice, and, upon tint assumption, it 
woiihl seem that the Distiict Judge’s deciec opeintes 
to effect spLtd^ uid complete justice between the 
paities But the question, is it seems to me, is not 
open to bo dccidtd on any such bioad puuciples, but is 
concluded bj the expitss woids of the statute go\ein- 
ing biicli tiausictions Ihit is section 51 of the 
Tiansfci of Piopcitj Act That section lajs down 
that “ a contiact foi the sale of iminoNcablo piopeitj 
does not, of itsclt, cieito anj iiileicst in oi chaigcon 
such piopcitj And it is cloai that if these woids aie 
to bo lead stiictly, thcic is no defence to the pliiintiff’s 
suit in this case The e\act question now undei 
considcintiou occuiied in Madias, and was fully 
considcied by a Full Bencli of tint Higli Couit m 
Km it Vceiatcddi ^ Ktnn Bajuieddt^^^ wheie the 
learned Judges adopted tlio stiict inteipictation of this 
pu.igiaph of section 51, anil held that a contrict of 
sale, followed b} dehseiy of possession, dots not, when 
theieisno icgisteicd sde, cicalc anj luleio-'t in the 
piopcitj agiced to bo sold, and cannot, c\en if cnfoice- 
ablo at the date of suit or deciec, bo pleaded in defence 
to an action foi ojoctinent In a pei'^oii haMiig a log'll 
title to ieco\ei Iha^o stmlicd the judgments winch 
the Icaincd Judges dcli\cicd in this t ise, and no good 
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paipose would be served by attempt to icpeat the 
aigunieuts -^hidi •weic tlieie used It is enough for me 
to say that I follow this luling, not onlv because it i‘i 
a lulmg of a Full Bench, but because mj’ own opinion 
IS m entile agiceincnt, both wifli the dou'^ion come to, 
and With the leasomng iiiion which that dtcision is 
giounded It will beobseiicd that the judgments of 
Sii Arnold White and Ml Justice Subrahiimnia 
deal with the appaiont difficult} caused b} the decision 
of the Pm} Council m lininHchjKiiiam Tlmtuinioia 

V Pfrujci Doi asamd*^ and 1 agiee in the construction 

theie placed upon the language used by then Lordslnj'^ 
of the Judicial Committee The judgments of the 
learned Tudges of the Madias Comt contain^ as it veems 
to mo, convincing arguments foi the mow that the 
expiess w’oids of an Indian Statute aienot to he o^c^ 
iidden by icfeionce to equitable piinciples winch mns 
ha^e been adopted in the English Coiuts, andlfiud 
that since the Madias case was decided, finthci autliorit} 
foi this view has been supplied b} a latoi decision of 
the Piivy Council I lefei to the t isc of Muh-oj 
Khatmiv VtshttmtulhPiahhiaam Vanlyu'^K whu-Iu 
as tlie judgments of the High Gouit show% was a stioiig 
case for the ai>plication of equitable juincijiIcN 
i-ecom-sc could c^cl be had to such piinciplci for the 
piuposo of qunlifxiijg the deal wouK of the Indhu 
Statute But then Ijoidship'> of the Prisy Countd 
held fast to tlio e\ ict tei jus of section 1 30 , sub-section h 
of the Tiansfei of Piojioit} Act, and in rcvor-iiig tlU’* 
Coiufs dctision, obseiMil that the etioi luose from the 
Icained .Judges not Iiaxiiig appicci itcd that tJicpiocccd 
mgs imder that section piedudod the applintion n* 
India of file jnincii»Its of Hugh sh law on w'hiih tin' 
Jnsod then decision 
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It appears to me, tlierefoie, that the inopei decision 
of thit> appe il IS to hold that theie is no escape fiom the 
plain laufTinge of section 54 of the Tinnsfer of Piopcit\ 

Act, and that in conseqnence tlie Io^^el appellate ro«M 
Coiut s dcciGt must be leaeiscd Theic is not so f ii as 
I am awaie, an^ Indian decision a\ Inch is in conflict \Mtli 
theinling in Kitui Veetaxuldi \ K n 1 1 Bapii e(lcT.i^\ 
and the case of ICai aha Nanuhhai \ ManiiUhhi am'^\ 
on ■^hicli Ml Kelkai lelied foi the defendants, is 
diatuiguishable, iinsmucli as in that case the Coiiit 
had befoie it, not only the agieeinent, coupled nith 
possession, but the fact of the payment of the nholc of 
the pmchase monej Icmnot, thciefoio, legud the 
Bombij decision as modifying oi casting doubt upon 
the decision in Kin > t Veei at eddi ^ Kin i / Bcij)/} e(idi^> 

Toi tliese leasons, I ie\eise the deciec of the Distiict 
Court, and make a dociee as piajcd foi by the pluntiff 
Ihc plimtiff must ha\e his costs in this Coiiit and 
tlieie A\iU be no ordei as to an\ othei Iht, 

amount of mesne profits \m 11 bo dcteimnied in 
execution 
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iniiposo would be served by .my attempt to icpcnt tlio 
TiMANQowDA {Ugiimciits aaIucIi "vseie tlieic ii'^ed It js ouoiigh for wo 
Bpspp to say that I follow this lulmg, not onl.\ because it !'> 
oowhK a iiilnig of a Full Bench, but boennse my own oiunion 
IS in entile agiccinent, both with the decision come to 
and with the leasoning upon %\bich that ileusion is 
gioundod It will boobseivecl tli.it the jiulgmciits of 
Sii Arnold White and Ml Justice Subialimani.i A}>u 
deal witli tlie ap]).iicnt diflioultj caubcd b^ the decision 
of the Pll^y Conncii \\\ JmnniilipaHam UVinm/uann 
V Peruja -Do/osnin/t**, and 1 agicc iii the construction 
thoie placed upon the 1 uigiingc used bj tlieii Loubliips 
of the .Tiulicml Comnuttce Tho pidpineuts of tlio 
learned Judges of the Madias Conit conhun, as it sccms 
to inc, convincing aigunients foi tho view that tlic 
ONpiess w Olds of an Indian St.atutc mo not to ho o\tr- 
iiddeii h> lofcicncc to cquit.iblo lumciplcs whiclinis' 
ha^e been adopted in the English Conits, and I hinl 
that since the Slndias case was decided, fait hoi authoiit) 
foi this now lias been sujiplicd bj* a lalei decision of 
tho Piivy Council I lefci to the case of 
Klmto.li \ y»shnaim(h Piahhuioin Vcu(lyo''^\ wliicii, 
as the jiulgmoiits of Uic High Couit sliow, w’as a strons 
case foi the apidicition of equitable piinciplos 
1000111*^1- could o\Gi be bad to such piinci])lc'’ for tbf 
piuposo of qualifying tlm clcai wouL of the Iiuh"' 
Statute But then Loidshiji-, of the Piny Comud 
hold fast to the e\iict turns ol section JJO, siib section b 
of the Tiamfoi of Piopoitj Act, and in ic\ci''ing tl'*'' 
Coiut’s decision, obsii\od that the eiioi mose from tl’^' 
learned Judges not IiaMiig appieci ited that tlicpi-oet<d 
ings undoi that section jiiccluded the apjilintion n’ 
India of the juincjjdes of EngJisb Jaw on winch tbO 
based then dtcisioii 
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It nppc'ii'? to me theicfoie tl at the piopei decision 
of this appeal is to hold that theie is no escape fiom the 
plain langnagL of section 51 of the Ti lusfei of Piopeit% 
Act and tint in conseqiieiict the lowei appellate 
Coiiit s detiec must be ie\eised Iheit is not so fii as 
Iama\%uc an\ Indiui decision \\ Inch is in conihet \Mth 
the luling m Kmn Jeeiaaddt \ K n n Bfipiteddi^^ 
mdthecise of Rat aha 2^unubhat \ Mansiil Jn 
on which Ml Kell ai lehed foi the defLiulaiits is 
distinguishable inasmuch as in that cise the Couit 
had befoie it not onlj tlie agreement coupled with 
possession but the fact of the payment ot the whole of 
Clie puiclnse moner Icmnot fheccfoie legud flic 
Bombij decision \s modifjing oi cisting doubt upon 
the decision in Ru) 1 1 Veet at eddt \ Ktn / < Baixi edddb 

Foi these leasons I icveise the deciec of tlie Distnct 
Couit and mal e a decieo as piajed foi the plaintiff 
1 ho plaintiff must ha\c his costs in tins Court and 
tlieie will be no oidei as to an\ othei costs Ilic 
niioaut of mesne piofits will bo deteimined in 
execution 
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Beftfrt J(fi' JutUce EnicMor 

PA'iA KIIUSAL (oJuoiNAt PefFMiANT >.’o 1) ArrELUNT, r 

DwoiiTfn Of KAKiBA MOVJI {dpjpival Pcitmunt 

•stJBSrQtlFNTL^ ADMD AS PLAlATjfP 2 ) BESPOVPENT* 

Vafaifais Ae( (Bom ..ff/ Vf of iSSlj, geetioin S uml — ‘ Ihirutiitu 

auccestmu ' — Snccr»»io>t to tnatttdan pfOperiij — not cowp"''^ 
the limth of Malaihir famtly-^Hftr to he asceXaineil hy rf/erniee I' 
persona/ /an goieruitty theparttes 

One R tin. rtpre-'Pnt itne Ulntadnr, mhenteil l>n Miti from lo* 

E (iide Imjnjj died iliiputes flro<e 4 S to tlie 8iiete''M0ii tollic Mat*"!'” 

jirojieity ln.t^^(.en B wlio %\as tli*. daughter of i nmtemil coiimh of V. w'l B 

^\lio I'Ts tlie j-rMid nephew nt 11 

iTeW, tliat U wa-* the piA-ferentiAl heir to B as in ordur to n^ccftam tlic^'‘i’ 
of a ttecw«ed Mataihr the Court was. not confmcil to the limits o( tlit Mitjh* 
fimilj and slionidliwo in the first invtincc n.ftrtnc«. to the per«'*tid h* 
winch gci%‘rPo<I the pnitics 

StcoM) aitpeal against tlio decifeiori of Motiitnh ® 
Ad\ani, Diadfct Judge of Sniat, conflimin^ dfc^i’*’ 
Itassetlljy'Nagmlal V. Dcs.ii, Suboulinate .Tiidgo ofOl^''' 
Tlu* iiIiiinti/Ts suetl for (1) a ileclaiatton that defi'ii'I 
Ko 1 was not tiiclicii to the Mata of Bataiiji aiuUh't' 


® S'coikI Apprnl J»o 9»G of 1913 

aJ Sietions 9 (lOil JO of Mitidiri Act {Bom Act of IR87) * 

f..ll<ws — 

9 On tin. dnth I f 1 repreventAtae or <»lhcr lovtndir. the fict 
rijK.rtcd fi\ th> i onnsrs to tjie CoJJoot r. nnd IJr ni«n "f tin 1 ‘i’’ 

III HIRXI-.. 10 I 1 or, if till n nti two or mon licnw i f njinl d<^'r»s dn t ' 
tfic Mtiii r liiir, shAll wil jeet to tlis proM-ucH of sctti ii i “f B 
.No \'<>f i8SC(nn Alt toaimiHlBoi„1.i> Ait III of 1874)K np’’ 
hiH fln.l 

10 If It nn) tinii ai»j jHrAmi slnll hj proilintinii of a trrnfi * 

►liiji or of ft i1 <ri.’ <ir «»Mir i»f a loiMfatint Court “•itnO tlu C'H ^ ^ 

m (<, hill his iiAiiu iinhr mlo n 7 (t) ''r »riti'n 

I ft f. 11 111 <« 1 1 t|i< In rs wi nliosc niUnc the C‘ hrClnr liAS t r«1 riA t‘> 1' ^1- 
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plaintiff 1 01 anv of the otiioi plaintiffs was tlie lieu, 1515 
(2) foi an injunction icstiaiiiing him fiom enjojing the D\y\ 
watan plopelt^ sjiecifietl in the plaint alleging tint K'asit 
Sandhici ^^as a Mitadan \illigc ami that tlieie was BnJimkin 
one Matad in liinilj then known as Ramji’s family, 
that in this fimilj of Rimji one Rataiiji Kasaiiji 
had a Mata, that Ratanji died in 1909 and that 
actoiding to law and custom of the famil> defend- 
ant 1 who was a descendant of Rataiiji’s step- 
brotlici and was in no way descended thiongh his 
inothci oi tathei fiom the Mat idaii famih, had no light 
to inluiit the Mata in (|uestion , that the Boiuhaj Go\cin- 
ineut had pisscd a lesolntion dochiing defend mt 1 
to be th(3 hcii to Ratauji’h Mata and thcieby icMiscd 
the oideis passed against him b> the Collcctoi of Smat 
and the Cominissionei, Noithein DiMsion 

Defendant Xo 1 contended that the Coiiit had no 
juiisdiction to heal the suit . that thcie was no custom 
as alleged in the plaint, and that ho was the hen ne\t 
in succession iindei section 9 of Act VI of 1887 as tlic 
giand-ncphow of Ratanji 

The Snboidinato Judge held that plaintiff 2 was the 
hen next in succession and that the Com t had juusdic- 
tion to detciinmc that pliintiff 2 was such an hou in 
picfeiente to defendant 1 He ohsci\ed as follow’s — 

Wlut otriUcs ouc III thisc’i'H. Hllitt alefriKlant 1 Int not Iccii nl lu t( hi < i nt 
n giigle irt*tiiice iii wlich an hiir in <tir tl e fU'ncrol Ilmln Law Hice^s-il ii t> 
ft iiiita evou tin ii£;h lio >\ as not nicnil < r of wataii Iw ftiinl^ < r imii tliou,,Ii 
II t iKsccndiHl from that fnnilj a tnaU (rhinal IXfiiilint I 

(cxliil it 72) a liniti that in tin. m<imn ■» Iw. haa male lie tint nn I oir t > a 
junta iiaa I Ofti R iW> initint tllircnvh a male or finuil ) of thematslw 
fnimlj ® ® lliin nut luuit tahe it tint lu all tin o nnta Uri mII ii > 

one II t clc«ri n li* 1 from a in ih or ftmali- of iinla lir n f jnnh ►iii-ccasN t > n 
nuta ® ° ® 

W lilt tl en n llio I j nl ir nn. iinn^ «f ll <* ««nl fiinnii ’ In tl -ai i 
.lull inr\ It ii phnwii tint it iiKin* cliilln.li ai 1 il -im UMn lit t it i< n t 
icttaxirv 1 thml tij,>s>far Wlin tins lejnhtiio. InM. cxirts«l\ Mil 
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tint faniil} ’ filnll indiulc * eich of the l)innclic'< of the fim'b <1 eci I 1 
from {in oiigiml watmdar’ it must on the pnnciplu of > k » <* etc 

I 0 presumed tli it it intended to e^tlude nil branches not so descendi 1 I Hmh 
collaterals not f.o descended doiiot come lutlnn the definition. Dtfiiihnt 1 
does not 1 clung to nnj hmncli so descended He is not a i\at indir of the nan 
Matan for i isatandar is definesl to mean n perhoii hainig an hcriHltir) 

II terest m a ii itan 

Defendant 1 has no wich hereditary interest and I have sli nin al le tl "’1 
he lannot be said to lelong to this family The heir neat in bu-coio 
niiist be sought for within the fftinilj and not oiitsile it Ui-fenlint 1 mi' 

I e a cnllattral heir and the nearest wit, to Katanjee 1 nt he is not if fi ' 
finnh f< r he IS not dssccndirt from it and looking to the mIilihi. of <1 
\(,t I think dttendant 1 is not ‘the heir to lUfnnjecs imta 

Oil appeal in defendant 1, the Distiict Jiulg:e con- 
liiniod the deciee of the Snboidinafe Tiulpe on tin 
foUoiMug gionnds — 

S> f ir tin. succession to a mata 18 tonttriicd tlio liw on ' 

(inl 0 lie 1 in the Mat idirs \it and the f|i»cstion lias to he ikfirnnn 1 a ' 

I I that Act 

The deft udant 1 piefeiiod a seLond appe il 

Dewnji Balimhii G S lino foi the .ippeli mt -I 
hiibinit th.it foi the piupo'scs of sutCLssion, the nnhn""' 
Hindu L^\^ applus Tlio Matadai-. Aot nioieh 
ihi [lositioii iifjlits and obligations of a Jfit.uln 
dots not itgul tie stittissioii Tlieie is no indn itini' 
the At f to suggest til it the lien next in sntct''''i‘’'* * 
to It tine not iiiidei the oidimu^ Hindu L>" ' 

Com l li IS to eoiistme sections 9 and 10 of the iftt 
Act ami the woids hen next in succession ‘sictio” 
dots not ixiliuU the oidinn\ ptisonal hn\ uf || 
pnties The .ippellaiit 1) th\a IS umlei flie nnuhi 
the ntxl Inn to Hat uiji Bat Ditloie'> .flnudn* 
Jdoiiaf/ (int^'K 

T li for ilie nspomhiit — I)ih\» 

belong to tin faiPiH of Lixiin to wlioui *1'*^ 
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belonged 'incl if his n'\me is enlisted in the icgistci it 
^^oukl bo adding to the numbei of the Matadii familj Dwa 
tint IS whit la not coiitempl ited bj W vtan Act '' 

Chtnaia \ Blumanrjauda^^ Undei the cvpl ‘nation BmBhimu 
clause of 'Mitidii'' Act ceitain pioiisious of the AVatan 
Act ha\c to be it id is it put ot the Act Cm it be said 
tint D ih\a is a \\ it indai of the same uat in I submit 
not He emuot thcieloie take eithci undei the will 
of decc istd Ratanji oi is heii undei the Hindu Law 
i?«o 111 lepl^ 

Bitchelor J — This is i case m which the point 
in\ohed is is to the light of succession to eeitiin 
Mat id ui piopeitj The ippi il aiises m the following 
state of ficts The geuealogj of the paities is is 
follows — 

I i\mi « 

I 

Mom Kashi = Kisinji= inothei wife 

I t _1 

I il 11 1 Uatuiji Bhiin 

1 (detc iscd j 

Bliil hi Mitadai) Khusil 

(Phintitl 2) I 

Dih\ i 

(Di fend int I) 

Tlie pusent eontest IS between Bhikhi the oiigmil 
Jnd pliiiititl and Dalija tlie 1st defend uit Ritmji 
Kismji the icpicsentati\L Matidii died in 1008 oi 100*) 
without issue Disputes is to the succession to tlioAIjU i 
diilpiopcitj iinniodntelj niose and the Collcctoi of tin 
distiict and the Coinmissionei of the diMsioii diciiUd 
igainst the cl urn of the 1st defendmt T.ho Goxtui- 
imnt of BombiN howc\ci in 1912 tool the otlni mcw 
ind itNei-sing the ordeis of the Collectoi iml the 
Commissioiici (kcliixd the 1st difendint to be the next 


H 
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lieu* of the clecfaeetl, aiul accoidingh oidcieil tin. 

Data enti\ of Ins name 111 the Xtatad.iii legistei Tlieieiipon 
Khu'^vl BliikJu and anothei biouj'ht the i)ie‘'eiit fcnit for a 
Bvr BiiiKin doclaitition that one of the idauitilTi., and not the Nt 
defendant, was outitled to succeed to the Mataclari 
piopeit^, and both the tiial Conit and the lo^vei appel- 
late Couit ha^e decided in fa\oni of the jdaintiff 
Bhikhi M\ own mow is that the appellant Dahva i- 
entitled to Sjiicaed 

Tile <jnestion is legiilatcd b^ sections 9 and lO of 
Boiuljai Xet VI of ISSr Section 9 enacts so far as d 
IS lele^ant to oui present puipo'^es Unit on thed^athof 
a lepie^^entatne oi« othti Xiatadai, ‘the name of tlie 
heir next in succea-'ion oi if there aie t^voormore 
heii*s of equal degiee, the name of the senioi hcLi> shall 
subject to the piOMsions of section 2 of Bomba.' Act 1 
of 188G be ieg:istercd in lns«tead’ I apprehend a**** 
mattei of grammatical constinction that the wonh 
“ subject to the ptoMSions of section 2 of Bombay Ac 
V of 1880” goaein as well the case of a single heir® 
the oa«e of two or moie heirs of equal degree , but tin 
point IS not now mateiial, ns neithei side contends tfi'i 
the decision of the present appeal is affdeted bv the modi- 
fication of the rule intiodneed bv the incoiporation of 
^section of Bomlm Act V of lSSG It is admitted- 

and, as the geuealogA «;bows rif»htlv admitted, that'^ 
theonlman Hindu Law is to be enforced, Dab>a,'<n'* 
not BhiJvhi, IS the prefeieatial heu , foi Dah'’a J' ^ 
<^agot>a snpmdo of the deceased RatanjJ s, 'vherei* 

Bhihhiisa b/itnnarjofia vuiiiuda TlielowerCo«rf' 

ha\e decidtd in faToni of Bhikhi on the sole 
that, as the\ inider-taud the vclieme of the Act, it o'er- 
ndcstbe general law, and proMdi^ that, in order to 
n^certam the lieir of a deceased Matadar the Court u 
coufinetl to the limits of the Xfaiadar family aml<^® 
ueaer tra'ol out-?ide tho-e limit'' I am obliged to 
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cliffei fiom the leaiiieil Judges below because I find 
nothing in the Act to ]Ustit> this view, wlnlo if that 
had been the intention of tlie diattbinau, it would lia\e 
been easy to e\pic'i& it licjond the possibility of 
misconception ^ot onlj is thcic no clcai piovision of 
that soit, but the section declaies that the name of the 
heir next in succession in such a case as this sliall be 
legistcred instead of the name of the deceased Taking 
these woids in then iiatuial meaning they seem tome 
to denote that the hen is to be ascci tamed in the fiist 
instance by uteicuce to the pcisonal law which go\erns 
the paities foi inblaiice, the Hindu Law in tlie case of 
Hindus and the Mahomed ni Law m the case of Maho- 
medans And by section 10 it is enacted that if at any 
time nnj peison shall bj pioduction of a ceiti0cate of 
hciiship, satisfy the Lollectoi that he is entitled to 
ha\e his name legistcicd m piefeience to the peison 
whose name the Colleetoi hasoideied to be legistcieU, 
the Collector shall cause the cntij in the rogistci to bo 
amended accoidiiigly Again the section contains no 
wolds which indicite that the Couit in its inquiiy as 
to who is entitled to be considcicd the hen shall adopt 
any othei piiiiciplts than those winch a Court would 
necessaiily follow unless plainly diiectcd otherwise 
It w’as uiged that in Chinata \ Bhimanrjauda^^ 
a case decided with icfeiencc to the "Watan Act, this 
Court lecogmscd that one leading object of tins 'Watan 
legislation is to keep the AVatan piopeit^ intact m the 
same fiimil> That is poifcctlj tiuo, but the question 
still IS how fni tins object is to be pinsucd, wlietheu 
within tlic limitations cxpies>sed lu the statute, oi 
be} Olid those limit itions into an uue\pic‘">eHl disicgard 
of the established piinciples b} winch hcnship is 
deteiimned I cannot find iii the Act an\ warrant for 
this largci oxteiiMon And it ‘sceius cloai that the Act 
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cannot a%ail to pievent the occasional desoliition of the 
Mata otit<5i(le the oiigmjil family, as, foi instance, Nvlieie 
a deceaseci Matadai leaves a clanghtci as lus sole heir 
It 'uas uigGiI by Mi Desai that to allow the appellant 
Dahya now to succeed -woiilcl iia\e the effect of ci eating 
a new Matadai family, but the ans\Nei to that appeins 
to me to be that tbc effect will lathel be that Dalija 
Will come fiom ontside into the alieady eusting 
Matadai family Tlien Mi. Besai sought to support h^ 
case b\ refeienoe to the addition made to section 2 of 
the MatadaisAct h\ "Bombay Act IV of 1910 which 
pi ovules that in detenninmg who is the heir to t 
Matadai foi the pmposes of the Act the rule of haeal 
pumogenitnie shall be piesnmcd to p^e^all m the 
Matadai family But that canies the case no further 

than thi*i, that wbeie theie nie lineal descendants of i 

deceased Matadar the inle of succcs«nou will he hi 
piimogeuituie Heie we aie dealing with a case wher? 
theie aic no lined descendants On tliese grounds, a'- 1 
am unable todisco\ei lu thoMntadais Actanynuthonb 
foi the Mew that tlie Com t in .iscei taming the heir of 

a deceased Matadai is disabled fiom looking oatiside tl»<? 

Mitadai farailv I am compelled to gne my decision 

fa^oUl of the appellant Dahya The icsult is that thn 
appeal is allowed, the dcciee of the lowei appt'h^^^ 

Conit IS re\ elided and the plaintiff’s .snit is dismi-'Cti 

with costs tluougbont 

Decf fe J fi 
j G r 
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Dft re Mr Jwitice B.taloH ami Mr JutUcr Shah 
HAMCIHNDrA N\THA am> v\ iiiei ( ri(.in\i Pimmihs) Airtl 
iA\rs r nil blFAT INDIAN PI NINSII \ IIAII W \\ LUMPAN’\ 
(omiN^i Deflsdwt) Urpo\»\rv® 

Indian Hatheayi Act (1\ of 1S90) secitm 7J — Ilule made viidii 

leclion 47, juit ucliou (t) clause (f) — lluU utl mini — DeliitTy if iji 
If be earned by Jladiray admiHiMration — Giaiil if laituaij wry/ lut 
dsenUal to complete delnery 

Tlie ptaiiitifTs I rou^ht certain gooO-^ to iIk* i un««ps anti Imn leil 

a Cl iisigncncnt iiytt to tlie clerk of llie Comping Jvo mupt ua* 

given as the goods ware not weighed irnd loaded In the mcanwlnlt. a liro 
Irokcout on the prcini^es and de-lrojtd the goods Tlic plaintifTs liaemg 
sued the Ilailwaj Company for the loss of goods, tho lower Comt held that 
the Conipjn> was not lialle for the lo«a in alscncc of a raihvaj rctiipt, as 
proMded form Itule 2 framed under sciiioii -17 'iih section (1) clm'c(/) 
u£ the Indian Itailwa^s \tt (IN of IfiOO) On plnntilTs apilicatun inidtr 
Extraordmarj Iiinsdiction — 

ITeUl tl at the cniiniincenient of tlie Jialditj of the Coitunoj forgioiN 
deliaercd to hi. earned undei l^rcllon 72 was in no way d<(cndcnt npu th 
fact of A ncsiit haaiiie Icon ^raided lutimtsl I o dsUiiiiimd iti(\ul lui 
iiuito inde| cudsiitly of Riile2 under section 47 sidiMctnn (1) clmn (f), 
of the Itidiin llailwajs Act (I\ of 1800) 

Held also that inasmuch as Rule 2 sought todifmc. an! I*j dchmng tlmtigi d 
what would otlierw]«clo tlie meaning of section 72 of the Ait tin. nilo 
w as had 

PerlliiAToa, J — A ‘deliMry to I c rarntd I y radnay ' (wilhm the nuan 
ing of section 72 of the Indian Pidwass \ct 1890) nitans simctlung mori 
than a mere dtpositmg of goods «n the inilway prtini cs it n» ms s lup unrt 
(if Acceptance I y the railway n tal ing as a\cll as n giamg AMwii that taking 
occurs ISA matter axhuli lUpdils ditlw ct him. nf I usinevs nnd the farts cf 
each particnhr ca«o liit it certainly tnaa 1i tompkted l-tfi re a railway 
receipt is granted " 

® Civil ratiAordiiiary opplifatunKo 218 if 1014 
t The rule iii (imstioii nms as follows — 

■ Goods will, in nil ensts I . at own r*« n«k niilil taken omt I y tl . n,li.»y 
ndmmntralion for desiatdi and n rutut in tl« iriMnl'cd firm I.4> J, „ 
gMiitcd duly signed 1 V nil authonrid ridwaa unant 
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iVr Shah J — The dclnerj confeinpl iteil by bection 72 is tii aitua! 
(Iducrj itHl nnrka the licgMiiiing of the Ccinpm} s respoiisibiJit} That 
deliver} would no dnuht iiivohe not nserelj the bnngiDg of ^the goods on 
IherTilwij prenu^e-a but acceptance tlicrcof 1 5 the Conipanj foi the puipose 
of carr)iug tlie same bj railnnj Such (icceptnnce ina} be evpic'sed or 
implied in a v maty of w-iye 1 j the mm! course of business ai d may be quitt 
independent of a»} receipt being granted b} the Coinpanj Of course it will 
depend upon the circniiistauccs of cacli cose and the usual course of busint'' 
(if the raiiwnj administration as to whether the goods can be said to 1* 
delneitd to be earned !>} laihvay under section 72 of the Act 

This w<is an application under evtiaoidinaiy jiuis- 
diction undei section 115 of the Civil Proceduie Cotie 
(Act V of 1908) 

Tlie plaintids tool: S7 emptj ^^oodeu casks to the 
goods yaid ot the Gieat Indian Peninsula 
Company at Sholapui, .nid made out a consignment 
note The note ^^as iecei\ed bj the Company's clerlv 
who niimbeied it No lailwaj leccipt for 

the casks as tlioj weie not weighed and loaded 

■Whilst the casks \\ ate thus lying in the goods 
a tlie bioke out, and consumed 20 out ot 37 casks 

The plaintiffs filed a suit against the Rail^a} Com- 
pany to lecovei the damage caused by the loss of “ 

20 casks The I{alh^ ay Company contended that the' 
w cie not liable foi the loss, inasmiicli the casks 
not delivciod to them, no leceipt having been gian 
toi the same They also lelied on Rule 2 fiamed iiu^I*^^ 
section 47, sub section (1), clause (/), of the IiithiJ' 
Railway s Act, 1890 

The learned Judge (H B Tjabji)helcl that the Coni 
lianj AAeie not liable foi the loss of goods vhich 
not deli\eitd to them. This decision T\as confiiin<^‘^ ’• 
a Full Coiiit of the Bombay Couit of Piunll Causes oi> 
tlie folloiMiig giounds — 

Me I not tlmik tljt rule f-ajing llic I ulwji} CoiiijAnv "id 
reBpoinil li wliiii ti l.nilu*!} icccijtis pit-«ndi'» vUra nrei c-'j ccind) * ^ 

a liiiittnl If lit, Kii Htiiilioiicd f«r tliH p^rtlCIlI1^ rmlua' 1' die G 
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Giiieril 111 Com til (ifamm 3T(il \ Sufelari/ f St ite 23 All 3l)7 ifli is 
inconsi tent with 31 Cil 951) 

e Jo not tl ml tliire was ij cntniituiit to the Itailway in tiic cise 
Tlie weighing nnJ n 'll! iiij, rf tl e go N it. to ldclltll^ tl e gi Is mJ nsctrtnii 
the freight and do s i t ii nut It 1 1 ii j, tl u \ir from the < ui igt oi Tl e 
goods he in tliriilw t \ id it I s nsV ai d t! at %oi 1 is uierdj ii cotiteiiicrce 
wl ere goods con Ic pi ted imlil tl e 1 iilwnj Con j mj ilioo ts li take dclittrv 
of them The railway had not ncepttd tie got K to le airitd ('ce J3 
All 307} 


I'T. 


U oicHAsriitv 
^ATIIA 
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COMTIM 


The plaiiitillb applied to the Higli Couit 
JiiiiiaJi, with B G K)u>, foi tlic applicants — Tlic 
^ootls weic tiilvii) to thi RaihcaA ftoodii ‘•lied a tonsj^n- 
iTieiit note A\as duly Inmletl nj) .lud Ihcj a\iic ^^clphc(l 
and maiKed IIua wciethen left m lhciaih\aA 
to be loaded Tht icccipt foi the goods A\a&a=lved foi 
but was not guen Tlic goods weic thus “delncicd to 
be earned by la ihAa\ am t bin the moaning of «eclion 72 
of the Iiidiin RtiIaa ias Act 1S90 

The inle ^o 2 in idt bN the RailAt.iy Company nndei 
section 17 s\ih-st(fion (1), cl lusc (/), of the Act is 
uliia being inconsistent with tiie piOMSions of 

section 72 


Thegianting of the iaih\a;^ iccoipt is not essential 
to complete delivery of goods to the RaihAaj Company 
The Avoid ‘ dcliAciy ’ is not defined in the Indian Rail- 
AAays Act, 1890 Ihcie is nothing in the Act oi m the 
Rules to compel the Raihvaj Compain to gi-ant a 
lecoipt Thej should not, tlieiefoio, be alloAAcd toiilead 
.ib&cnce of leceipt as a giound of non-lnbilitA 


The AiDAA AAhicli AAe submit has been appioAcd bA the 
Calcutta High Coin t in Jaliin Siiir/h Kotaiii\ Scae- 
Jat U of Stoic fo) Indta^^, *uid Vtlatiat Jlo'^^ctu \ 
Bengal and Ko) lh-^Vc’^l^> n liatlnat/ Co^. The onh 
point decided in Banna Jfal v 7^Iu Sect elm g of State 
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The piovision to tnako lules v^hich 'we aie concerned 
with IS contained in. section 47 and is as follows — ■ 

•^7 (/) — Lverj raihvaj company shall make general 

rules consi'.tcnt with this Act . for le^^ilatiDg- the terms and condj 

tions on ivhicli the nihviy administration will warehouse oi retain goo Is at any 
station on behalf of the consignee or Owner 

Tins gives no c\piess powei to make iiiles regarding 
the liability of the Railway and that liability it seems 
to me lemains picciscly as defined by section 72 To 
hold otlieiwise would be t(» assume tliat tlie legislatme 
confciied, notexptesslj Imtinduectly oib> iinpliution 
a power to modify bj rule the natural meaning of a 
section of the Act I think this c'lnnot be so, flistlj 
because it IS a inannei of making laws tint I cannot 
attiibuteto a lesponsible Logislatuie and secondly 
because 1 think it is directly against t)ie piovzsion tint 
the lules must ho consistent with the Act 
I w oulcl, therefoi**, make the i nle absolute, set aside the 
tleciee of the lowci Couit and lemand the suit to be 
tlisiiosed of with lefeience to the obseivations contained 
in our judgments m this mattei 

Costs of this lule will be coats in the suit 
SiiAH, J —Tlie point aigiied in tins ciso is whether 
nile No 2 undei section 47 , sub section ( 1 ), cHnse (/)> 

IS consistent with tlio pio\Isions of section 72 of the 
Indian Rulways Act oi no^ insofii as it makes the 
lesponsibilitj of tlie lailway ulmmistiation dependent 
upon a leceipt being gi anted in tJie lucsciibcd for*” 

The leained Judges of the TuU Ooiut have held tint 
itisconsistcnt with section 7Sof the Act Tiieir decision 
pioceeds upon the assumption that the goods 
maiked and weighed iftei the consignment note 
tenilcied to the Company by the pi untitfs’ agent 

I h i\o considered whetliei n point of tins kind coidd 
bo appiopiiitcly decided in the exercise of tho extr-^ 
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The goods in. this case aie sad to have been bi ought 
on the laihvay piemiscs and i consignment note giN cn 
to the Comp my bj the pluiitilTa igcnt Iho paities 
tie not agieed is to whcthei tlie goods ntic maiked 
and -neighed ind tlieie is no finding of the lull Couit 
on the point It is common ground th tt no leceipt ^ is 
giNen bj the Company It is uigcdon beh ilf of tlie 
applicants that the Company is u sponsible foi the loss 
01 destiuction of the goods dtlncied to the Comptnj 
to be earned bj laihtaj as t bulet undti sections lol 
lo2 and 101 of the Indian Conti ict Act — subject of 
couiso to the othei piOMSions of the Indian Railxtats 
Act under section 72 of the Act Ajiait fiom the lule 
in question it is not sciious4 disputed — md lu mj 
opinion cannot be disputed — bj the Company that theie 
may be dell veiy of goods to be earned bj railw \Mthin 
the meaning of section 72 beloic xnj receipt is issued 
bj the Company Tlie delncij contcmplatLd b> section 
72 IS in actu il delneij ind nnil s the l>c„inninc^ of the 
Comp in j s iLsponsibilitj Hi it d».U\ei\ x\ouhl no 
doubt in\ol\c not merely the bringiiio ol tin ^,00 Is on 
the iiilwij pieimses but icccptincc thiicof b\ the 
Company foi the puipose of tuiMng tht sinu b\ 
lulwaj Such icceptiucc mi^ be t\picssed 01 iiuplicd 
in a Naiietj of ^^a^s b> the i siul course of bu me 
ind maj be quite indci>tndtnl of ani receipt btin^ 
granted b> the Compiuj Of touise it Mill depend 


oidinai^ jiuisdiction of tins Couit HaMng icgaid to 
the impoitaiiee and n ituie of tlie point is also to the 
fact that both the paities aie willing tint it should ho 
decieled I tliinl it is a fit case foi oui intcifeience if 
not nndei section llo of the Code of Ci\jl Piocedine 
undei the poMcis of snpeiintendence which this Coiut 
haso\ei the Piesidency Small Causes Coiiitsin viitue 
of section 6 of Act W of 1882 and of the piovisions of 
24 and2o Vietoiia Clnptei 104 
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upon the cncmnstancesof cachcise and the iisnal comse 
of IniMiiess of the lailwaj aclinini«5tiaUoii as to -whether 
the goods can he said to hedelneiedto bccmicd hj 
laihvaj iindei section 72 of the Act 

This heing inj -mcw of the meaning of the e\picssion 
‘ deh\ eicd to he cniicd by lailwaj ’ nsec! in section 72 
the question IS "uhetliei iale2 limits oi modifies it in 
anj "^ay, and if it docs so, -vihethei it can do so In my 
opinion it does not and cannot do so The i ule pio\ ides 
that “goods w ill, m all cases, boat ownei’s risk until 
taken Q-^ei by the lailway admimstiation foi despatcli 
and a leccipt in the picsciibed foim has been gnnted 
diilj signed by an authoiisod rnilwav seiiaut” This 
lulc has been sanctioned by tho Governoi GenenI ui 
Council and pi omnlgated undei section -17, sub-sectiou 
(1), clause (/), foi icgiilating the teims and conditions 
on which the lailwaj adinmistiation will wraiehouse or 
letain goods at any station on behalf of tho consign^ 
01 ow’ner It lelates to-whaifagc> and is one of the rah*' 
iindei the heading “ on goods for despatch waiting to 
consigned” The fiist iiile relates in teims to goods 
biought to railway inemiscs foi despatcli but not con 
signed, and to a peiiod befoie the consignment note is 
leceived If due rcgaid is had to the context as well 'is 
to the purpose of the lulcin question, it seems to me 
that it cannot be used as in any waj affecting the 
Company’s liability iindei section 72 of the Act It 
tiuc that the woiding of the lule is lathei wide “md 
lends itself to the constmction that no habilitj of tlie 
Companj can aiise unless nul until i icccipt has ?>ecn 
gianted bj an tUitlioiised lulwij sonant A‘'Siiniitir 
howe\ei, that the lUle can be used foi that pin pose, d 
IS necessaiy to coiisidei whethoi it is consistent udi 
the Act If apait from the iiilo the goods can ho 
tU In tied to bo earned so as to icndei .a i ail wav admin 
isti \tion liable as a bailee nndci section 72 withon 
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'inv iGceiiit being gnnted the inie wbicb postpones 

the li ibility until 1 leceipfc is gimtcd seems tome to K\MciiANrriA 

be inconsi-itent with section 72 The Inbility defined Natha 

Iw tlie Act cminot be tlius modified by a lule and the G I P 

fact tint the lule has leceiaed the sanction of tlie 

Goaeinoi Goncnl in Council cannot icmovc the in- 

conslstcnc^ The lesalt of tlms postponing the liability 

inav be sciious in some cases If the lule be allowed 

to ha\e the effect W’hicli the Companj contends in this 

case it has the goods can piactic dlv lemain in chaigo 

of the Company foi an indefinite length of time without 

the ownei h iMiig anj contiolo%ci them and without 

the Companj being in anj w ly Iiiblofui then loss oi 

dcstuiction It 15 a lesult which ought to be a\oided 

as fai as possible The Act does not ajipeai to me to 

contemplate anj such lesult and m mj opinion it 

cannot be seemed bj the lulc in question 

It IS uigcd on bihall of tlie Companj that the conso 
quonces of holding that theic m ij be dclneij of goods 
within the meaningof section 72 bofoic i lecoipt has 
been gi xiitod would be inoimlons m those cases whoio 
thcownci ultimitely agiees to limit the icsponsilulita 
of the Companv as piovidcil in sub section (i) of section 
73 inasiiinch as tlioio inaj be tlie liability of the Com 
pana bcfoie a leceipt is gnntcd while aftei itisgi-anted 
it would cease because of the agieeiuent limiting the 
lesponsibihtj I do not think that tlicie is anj anomaly 
2!2 this iioi cin 1 ihinl thtt the po‘‘Sib/iit\ ot such an 
agi cement being entoied into in ui\ cist is am 
gionnd foi not gi\ mg t fit tt to tlic Miw th »t tin ink in 
question IS not tonsistmt witli tlu Itiiiis <f''«tlim73 
Ml Binning has lelieil upon the dctiijion of Bitmtci M(tl 
\ The Sccicfaii/ of Slate fot lutha in Coiaicil^^ 

Appaientlj the onh giomul uigetl and coiisultred in 
that case was whethti ilie inlc winch wis similar to 
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the rule with wliich we are concerned in this case, 'was 
bad because it was inequitable. It does not appeal to 
have been argued that tlie rule was inconsistent with 
the provisions of section 72 of the Act. I am, theiefore, 
unable to acceiit that case as any guide in deciding the 
question which has been argued in the piesent case. 

It follows, therefoie, that the commencement of the 
liability of the Company for goods delivered to he 
carried under section 72 is in no way dependent upon 
the fact of a receipt having been gmnted, and must he 
determined on the evidence in the case quite indepeml* * 
ently of rule 2 under section 47, sub-section (1), clause if) 
For tiiese reasons I concur in the older proposed hj 
my learned brother. 

2^tde made absolute- 

B. R. 


APPELLATE CIVIL 


Btforc Mr Justice Ileaton and .Ifr. Justice Shah 

UASl LKUA\ HAMADKIIAN and another PUI'T' fF'J 

ArPELLANTs » Toe BECRBrARY of STATE for INDIA l^COL^^ 
^ORIGINAL Defendant) Respondent *’ 

_ T»s 

OLLAB CHHITU and another (obiuival Plaintiffs), Aptei-lant# 

SELRLTAIIY of STATE fob INDIA iv COUNCIL (Ohioival 
ant) lCESroNDE\T 

Limitation Act (JX of 190S), schedule T, Article 14 — 
oicner for ffty -jian — User of land as ffracei/aid and aUo a* 
depot — Order by Goietnment for discontiiimny the user os 
j?ry«5/ — Order 'iltra y»ie^»-~Laiid Iteienae Code (Bombay Jet I of 
sections 6S 66 f 

® First ajipeala Kos. 267 ami 270 of 191J 
t llie Bectious run as follows — , 

.• If irn* IS ^ 

0'> \ II occupant of land op|iropn#ted for jiiirpusp** of 

I V 1 111 M If Ins (■irNsiits, Uiiauts, afcints tr otlar legal 
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TliC plamtifTs were in pos^esMon of the lincl in diopnte m owners ever 
Kince 18C0 anil iisoil A portion of it as a grx\e>anl nnd on another portion of 
It thej built a shed which w is used as a timber shop In 1871 Government 
asscb-ed the laud anil entered it m the Ilevcnue Refyisters as ‘ Government 
wasteland" The plaintiffs paid no assessment on the land In 1008, the 
District Deputy Collector pa'seil an order directing' the Mainlatdai to " cause 
the building and the wood to he removeil forthwith from the said laud" 
This order was finally confirmed by the Commissioner oti the 24lh April 1909 
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SSCRFTAHV 

or Statf 
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farm buildings, construct welK or tanks or make anj odiei improvements 
tbereon for die bettei cultiv ation of the land, or its more convenient occnnation 
for the purposes afoic'aid 

But.ifaiij occupant wishes to appiopriato liw holding or an> part thereof 
to ati^ other purpose the ColWtin s pirmission ehall m the first place Isj 
applied for hy the legistcad occupant 

The Collector on icceipt of such application shall at once furnish the 
opplicint with a written acknowledgment of its receipt and after in imi v ina^ 
either griiit or lefiise the Paine bnt if flit applicant iiceivt ii> answer wit Inn 
three months from the date, of too saul aikiiowlcdgmcnt the Lollcctirs 
permission maj he deemed to have iKen granted 

Unless the Colleitiii ►hall III pnticiilar instances utlieiuisc diicct no such 
application hhall he recognwed except it be made Iw the registered octiipuit 
Wlieii ail) such lind is thus approjinited ti> aii) paiiposc line mnectid with 
ogricultiire it shall Iw lawful for the Collector siihject to the general ordirs of 
O.ivoriiment to require the pa)ment of a fine m addition to onv new 
assessment whitli nil) Iw leviahte iiudii the provisions of rcctiun 48 

fiG If nil) such hnd be so appropriated without the pennissmu of the 
Cotie tor being first obtaiiicil or Uforc the expir) of three months from die 
dite of the aforisiid jcl.nowlodgment he occupant an I mv ttmiit ir ntlar 
person holding im hi or tlir mgli biin kIiiU l>i. Iiibh to Iw. snuiiiimlv evKtid 
b) the Colhvtoi liom the I mil k» Appropriated and from tin eiitin fnll ir 
siirvtv nuiiiKr 111 wliuli It iiuv fo»in n part nnd th< registiivi iMiiipiiit shall 
also he li ible to pav iii ml hti na to tin n« w issessmeiit win li niiv Is. hvulli. 
iMidir tlie piovisiotis of Mitii 11 48 for the jxiiol duniig wliuh tin 'luI Ijii i 
Ins III ell hO nppropri itcil mkIi Imi is the Colketor iniv sni jei t to ilu giinril 
orders of novcnimeut direct 

Am CO occupant or aiiv tnimt of niiv laeiipaiit ivr anv other |«ers u h >| img 
muhr ir throui.li Jill iH-ciipaiit wli> -hill aaiiboit tb re,.i'tirv.l isxu] iiit s 
coii'eiit, nppropn ite nuv sikIi | uid t > nn\ sikIi j uq» »»« m I ili n > a nii t r the 

Mid rigistaxd oeeiipuit liil li to the penalties if ire-sii I >1,111 »s rv->p ii-il !i to 
the Mid nglstinil oeeilpllit m dun ages 
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The phi'ntiffs filed the present buits on the 2ii(l Februiry 1910, to obtun n 
decUrAtion tint they were absolute owners «f the Und, to Inve set nude the 
Older o£ 1909, and to get a pennsnent injunction resiroimng Goveroraent from 
disturbing the plmittf^ in tlieir po«scsMOii of the land The lower Court 
dismissed the Biuta hultliog tint the plajntitfs were not absolute owners, but 
ocuip\nt9 only, uxl that the Kiuti wuc bureJ uiuli-r Article 11 of lue 
BChediilt, to the LimitUnm Act, 1903 The pliuitilTi humg appealed 

Ifeld, th It ns the land in dispute was not uscd for the puipose of agutulture 
noitlier 801 tiou 05 imr soLtion GG of the liAtid Rcnciuib Cmle (fiuinbn -Vt *1 
of 1S79) Applied to the cise, umI the orders ii't»'“d b^ the Ueaenue Autbjrili s 
to e\ict the plaintiffs wire ultra itres 

Held, further that the suits avire not bAired by ArticL H of the LunitaC^” 
Act t,lX of 1908) inasmuch as it w is not neces'irj' for the plaintiffs to have 
the order set nsidi 

AFPEAts from the decision of E. H. AVatei'fieUlt 
Acting District Judge of Broach. 

Suits for dcclaiMtion and injunction. 

The pluintifFh in tliese suits owned a piece of ^ 
which they were in i>osscssion ever since the year to 
A ijortiou of the laud was used by them tis ii , 
cemetery (kaharastan). On another portion of the 
they built a shed winch was used it's u timber shoi*' 

It appeared that in 1871 Goverument 
land at Rs. .S-8-0 ; and entei otl it iu the Roveiu 
Kegister ab “ (ioveiniiiont wasteland.’' The plaiuji 
weie iievei asked to p.iy any assessment for the lain • 

In 1903, one of the plaintills appealed hefoi'^^ 
Talati of AnUleslivai in the course of loveiiue iaqm - 
and stated as follows : — ^ ^ 

I, Gulah (Jhlutu, nmdmg at Ankleihaar.^bciug qm-'tiound ' ‘ „ 

tint the Utul Ilf biirac^ Xo 538 nieasunnj h'Tc 0 3J la kit 
jflni I .im luamspui? Ihw gtiaeiard Tina laud n kaaid 1 1 nw ^ ^ 

a riaiiKnt lit till Bill! lowii I do not iiincmbir lui f.ahtr « naiue ^ ^ i 

his bfiu lisod jit 17 1 haic Imilt a hut tin It and thi other one '■ 

luiiltLa thi Mid -lainnulis The fciid Jonmulis iisis the hut btiih 1 ^ t' 
iiniotiiit nt III 17 till, rent of tlic land is to It- utilized fi r ibi ; n 

Tu k i.r.\L Whali -tnuds on tliH hud In ord r t'> 

gr i\<. Ill a guild st »tt of ftpilM, Hit luid Is L'isid out Tli' hiU 
but 1 at, I rtjiO to pull It down, if tioicrnuieHt Iii'f «”.) 
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The inquiry icsulted in. a letter fiom the District 
Deputy Collector to the MamlaUlar of Ankleshvar on 
the 12th Fehriiary 1907, wMcli ran as follows : — 

It \'ill tppeir on looking into oiir office E No C34, ilateil lOtli JIarch 
IS'lS anti 'Melierlian Collector’s litter No E 1274 dated 19 — 20tli Apul 1898, 
copii-^ « liirtof ire .ittaclicil lieieto m the iwrre^j'ondtnce of (the jear) 1898, 
Uiit tlic said Sur\e} niiiiiber Ins betn fixed as being for (the purposes of) 
cemctirj and onlj for tint leisontlie Commissioner has sanctioned that the 
same should bu continued (to be lacid) unisscsscd as (for puiposo of) cemeterj , 
although the present onner thereof has no (such) n^it It mil inoreoicr, 
appear from the airj same papers that it has been refnsed to treat these 
numbers as luam” and to apply the sumniarj settlement thereto tide 
Meherhan Collector Sihcbs English litter paragraph 4 Likemsc it will 
appear from senug the h--t sentence of the Mid paragraph that the land, 
hanng been fixed oslcmg for (puqHisos of) a tciiietcry, the owners thereof 
hav e no right left to them to uso the same in atn othei way ivhatc\ci 

If, in this manner a hou-ie be 1 uilt on the n miUrj land and awooddip&t 
be opened there or would be stoicd tliiic ihat lanml le illowcd on an) 
account wbiteicr TheiefoK )oii mil phiM tauv. the building and tliu 
wood to be rcmuM.d fortlimtli fiom th< said Ian I rnitlui )ou mlllcgoid 
enough to scud the ••titeiiieut in Rspcit • F ilic imcoiik. whuli Ins luoini 
rcceiMhlo from tlie time the i..m sjnuidinic toiimKiiccil 

In piirt (') Clili if imir ciidoiM.iiiPiit No 7'*f> ditcil 17lh Oitol cr 1905 
in the ahoiematUi \ou hiiecxpressid in opinion that the Imd slionld le 
entered against the mme (’ of the partj) However looking to the pipers 
\ccompan)iiig (mirkcd) L thn too is not pov.ihlc. nndeven if the name bo 
entered, still the building cannot bo lUowcd to stand without Itin etc 
being tiken 

The plamtiifs appealetl unsuccessfully to tlio Collector 
against tlie oitlcr It was coiifiimetl by the Commis- 
sionci oil tbc 21th Apiil 1909 

In the lnoall^^hllc, on the 2StIi Septonibci lOOh. ilic 
following notice was sci\ctl upon the plaintiirs — 

>sutivo niukr eictioii 202 of till Land lU-Vinui Cid< t> tmlil Llilntn an! 
Alimedkhaii At iliniidklnn dinrlmg to nm vt huK hiapiofw -ovt iti fre iii 
Survi) No 5dS ima-urmg piuthvs 12 v— <J at 11' t *< <• a- iln Imd I it 
IcLii I'tigiied to gr IV ijiird iiwl unt .[lantlv th«v luvi n rul l t ii-* it for 
purpo'i-s <’thi.r tliiii gnvtvaid If ttiv will imki hfiult m larrvuig lut 
till order within tlnitv div- um.iit will K ivktn uiidir 'oitun 202 Lai 1 
Ikvuin. Cod 
11 JOO— 8 
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On the 2ncl Fehiuaiy 1910, the plaintifiEs filed the 
piesent suits against the Secietaiy of State foi India in 
Council piaying that “ they should he declaied absolute 
owners of the land, that the defendant’s oidei should 
be set aside with an injunction not to disturb them in 
then rights of owneiship ” 

The defendant contended inter aha that the suits 
weie time-baiied , that the land was never a bnildiiv 
site, but was used as a buiial giound managed In 
plaintiffs’ ancestois, and that the oideis of the Ee\eniie 
Ofliceis a\eie quite legal and justified by the pioM 
sions of the Land Revenue Code 
The Distiict Judge held tliat the oideis passed b\ 
the Reaenue Authorities weie not illegal , tint the 
plaintiffs v,eie not absolute owners of the land but 
occupants only, and that the suits ■neio haiTcd imdei 
Article 14 of the Limitation Act 
The plaintiffs appealed to the High Couit 
Q 2^ Thakor foi the appellants 
S S Patkai\ GoveinmentPleadei, foi the lespondenf 
Heaton, J — In this matter the following facts ire 
either admitted oi eshiblislied beyond any re'll 
controversy 

Theie is a certain plot of land which is used, and for 
many yeais has been used, as a giai oyard, hut also foi 
stoiing wood On the findings of the fiisfc Court winch 
to this e\tent aie not challenged in appeal, the occu- 
pants 01 persons who aic in charge of the land whether 
with leference to its use os a giaaejard or as a timhei 
stole are the plaintiffs This occupation had continues 
foi at least fifty ^eais before this suit was brought 
Eventually the Go\einment Ofliceia decided that the 
plaintiffs should be eaicted unless they ceased tone 
the land foi the puipose of a wood store I om descr >* 
ing the case in general, but I tlimk in sufBcientb 
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acciuate, terras Plaintiffs have brought this suit sub- 
stantially to piotect themselves against the pioposed 
eMctionby Government Officeis unless they cease to 
use the land as a wood stoie. The Acting Distiict 
Judge wJio heaid this case substantially found the facts 
as I have desciibed them, but he came to the conclusion 
that the oidei of eviction was perfectly legal and 
justified nndei the piovisions of the Land Revenue 
Code It is lieie at the outset wheie I diffei fiom the 
Distiict Judge To begin with, as a geneial piinciple, 
Goveinment lia\e no powci to evict peisons in such 
occupation of land except as piovided by the law, and 
it IS not suggested that they have any powei to evict 
these plaintiffs unless that powei is to be found in the 
piovjsions of tlie Land Revenue Code It is not denied 
that the plaintiffs aie lawfully m occupation of this 
land piovided that they put the land to a propci use, 
that IS to say, they aie not in occupation as ticspassers 
01 persons without any right It is said, and it may be 
perfectly tine, that they aio in occupation as peisons 
entitled to bo in chaige of the giavcyaid which exists 
on the land But assuming this to be so, and knowing 
as we do. that they have used the land as a wood stoic, 
IS theie any piovision in the Land Rc\enuc Code which 
entitles the Go\eiiiineut Oificcis to oMct them ® I can 
find none It is not showm in this case that the land 
has been assigned foi the pin pose of a gmejaidas 
pioiided III •section 38 of the Land Reienne Code We 
know mcicij that the land is and has been a gra\c\aid 
foi a gicat manj jeai-s How, undei wlmt 

airangemciit, 01 bj wliose anthoiitx, it tame to be .i 
giaseyaid we do not know' and m oiu iguonince it 
would bo inofitless to conjcctiiie 
Then this land, so fai as the CMdencc shows, has 
neithci been assc'5«!od noi held foi the purpo-e of 
agiicultuie. Tiue, It was assca-cd, but so fai as I can 
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judg-e on the e'^idence it was assessed foi some piUTO^c 


not cliiectly connected witli agiicultiiie, because when 
it was assessed, it had been foi many years and was 
still a graveyaid No assessment was evei IcMed from 
the occupants and it nowheic appeais fiom the Go^eln- 
ment lecoids that the land was ever legaided as land 
to be used for the piuposo of agiicaltine In fact it 
never has been used foi the purpose of agiicultuie, <50 
fai as the evidence mfoims us It is not theiefoie land 
to which sections 65 and 66 of the Land Revenne Code 


I cun find no piovision which entitles the 
Go-veiniuent to eaict these peisons as fiom their 
pioceedings it seems they piopose to do On the 
meiits, fcheiefore, I feel no doubt whateaei that the 
plaintiffs aie entitled to piotection against tin*? 


intended eviction 


Tlio only other points which I need, notice aio 
that wo aie not m any way in this case concerned with 
the question as to whether Goveinment liave the jiowor 
01 whether they ought to levy an> asse'^sment on tins 
laud Secondly, it has been aigued that the suiti' 
time-barred It has been so aigned hccau'^e, iti^ 

Ai tide of the Schedule to the Limitation Act 
the case That Article relates to a suit to set aside an 
act 01 ordei of an ofliccr of Government It J'5 tr^"- 
that the suit is one in terms to set aside llie oidci of 
oflicej of Gov’-eininent but it is a suit to set aside an onUr 
which beaisa date less than one ^car fiom the tnia 
when the suit was filed and, therofoie, the ‘^uit is ao 
on its face timc-haiied What icall^ nudcihcs ^hi^ 
aignment is not a question of limitation so mimlj 

^ Giy different question It is aigiied that thoio ^'as 

cailici oidei and that limitation inns fioiii the (iafe 

that oitloi Tliat can onlj be if the order wore oi» 
winch if not set asido, would lawfully ojicratc as- i 
to the plaintiffs’ lights So fni ns I can sec, none of d‘ 
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oidei-s m the ciSe opeiatcs as a bai to the plaintiffs’ lOij 
lights Keithoi the cn.ilicst of them, that of the j iisluiiw 
D istiict Deputy CoUectoi, iioi the latest, that of tlie iiAMvnMiw 
Commissioner It is tiue that the oideis aie acBoisc Srcntrvt^ 
to the inteicsts of tlio plaintiffs and if inacticilly gi\ eii pon^iNml 
effect to, would lead to the eMCtion of the plaintiffs No 
doubt these oidcrs gi\e the plaintiffs a light of action 
because they aie at any late to the evtent of a thicat, 
an in\asion of then lights, but thej' aie not a tangible 
invasion They do not of themseUes affect the 
plaintiffs, it would only bo the eufoiconiont of tlic oideis 
which would do this Theiefoio I think theie is no 
bai of limitation in the cise 

The ordei V, Inch I would propose is that the deciec 
of the lowei Couit be set aside, that a declaration be 
made that the plaintiffs aie m lavful occupation of thi 
land in suit and aic entitled to lom an in smli occupa- 
tion nndistiubed and I think the plaintiffs shonhl b vnc 
theii costs in both the Couits 

SllAir, J —These appeals ause out of tnosmtsbi ought 
by the lespcctnc pi iintiffs against the '^ccn.tai \ of Stati 
foi India in Council foi a dechuatioii thattlioj wtiethc 
owncis of the piopeity in suit and that the} had been in 
possession and enjoj incnt adieiscly to the defend int foi 
ovei si\t} jeai^, foi the cancellation of a coitam oulci 
of the Commissionci, Noitliciu Di\ ision, and foi a pci- 
muieiit injunction against the defendant to*pie\ont 
any oh^ti action c.wsetl to them iti the ei}j(n ment 

of the juopeit} The lowei Com I disnH''St(l tlie smts 
on the giouud that the claim \vas tunc haud llunigh 
it held that the plaintiffs ^^olc tin. oc<npait'' of the 
land ill suit The plaintiffs lii\e appeded to thi'' Court 
and ha\e uigcd two points m siippoii of tht ipja iN i i- , 

(1) that the CMdeuco C'-tabh&hes tlu fait tint tluc have 
been m possession of the piopcitj in suit in thtir o\mi 
right, ami (2) that their claim is not time-barred 
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With 1 efei ence to the fiist point a few facts winch 
aie bejonci dispute may be stated The plaintiffs ha%e 
been in possession of the land at least fiom the yen 


1860 and have been using the piopeity iiaitlj as a 
giaveyaid and paitly foi the inupose of stacking 
timbei Theie is nothing to show as to how the 
plaintiffs obtained this land, noi is there anything to 
show that the defendant had oiiginally assigned this 
land to them befoie the yeai 1860 In 1871 when t 
suivey settlement was effected, the land was assessed 
It IS not deal on what footing it was assessed It 
enteied in the Re\enue legistei as waste land and the 
amount of assessment was shown in that legistei ho 
tissessment was e^ei demanded fiom the plaintiffs up to 
the date of the piesent litigation In 1898 theie 
some coiiesponclence with legaid to tlie land in bint n- 
well as othei lands and in the lettei of the Collector to 
the Commissionei, dated the 20th of Apnl 1898, the 
which the Revenue Authoiities took of then position 
with lefeience to this land is stated It is not suggested 
howevei, that the plaintiffs had anything to do wit> 
this coiiespondence oi that anj attempt was inide to 
question thepiopiietj of then iiossession oi of the 
which the} weie making of the land In 1907 tin- 
oidei, which IS lefeiietl to by the lowei Couit as the 
oidei winch the plaintiffs must seek to set aside, 


made by the Distiict Deputy Collcctoi That wo- 
liowe^ei, only a lettei addiessed bj that oflicei to the 
IMAmlatdai of AnLIesh^al, and theie is nothing to ^ho^ 
as to when, if at all, it was coiinmimcatcd 
Xilaintiffs 111 tliat oidei it was stated as folIoAAs — 
in this mannei, a lionse be built on the ccnieter} 
and a wood dep6t he opened theie oi wood be 
there, that cannot he allowed on any account wliate'or 
Tlierefoie }ou will please cause the building 
wood to be rcmo\cil forthwith fiom tJic said land 
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appeal Mas piefeiiecl against this oidci to the Collectoi, 
who declined to inteifeic. A fuithei appeal Mas 
piefeiied to the Commissionei who made an oidei in 
A]5 ii 1 1909 declining to inteifeie M'lth the oidei of 
eviction. The notice Mhich Mras actually seived on the 
plaintiffs has been put in on behalf of the lespondent 
noM’ in this appeal. That notice oideis the plaintiffs to 
lemo^e the Mood and cleai the giound, diiects them to 
nse the land only for the pnipo&es of a Kab^is^ll'ln, and 
states that on failuic of tbeii doing so, steps Mould be 
taken against them undei section 202 of the Land 
Re\emie Code 

The pi esent suits IiaAG lieen bionght on the 2nd of 
Febiuaiy 1910, i c, Mitlun a jcai fiom the Commis- 
sioner’s oidei, but moie than a ycai aftci the oidei of 
1907, E\liibit 19, 01 the notice of Septembei 190S 

The plaintiffs ha^o adduced evidence to sliow tliat at 
least since the yeai 1800 they have been using the laud 
m suit in then own light and dealing with it as then 
OM*n piopoity The} ha\c moitgaged and leased the 
piopcity fiom time to tunc Theie aic supeKtiuctuies 
o^e^ the land and it Ins been used as a timbci shop 
The eMdence also shows that a pait of the land is used 
as a piivate Kahaiasthan !>y tlic plaintiffs It is 
not necessaiy to discuss the oial CMdence which 
establishes these facts Tlie evidence as to the posses- 
sion and the use of the pioiieity is cleai ami piatticall} 
unchallenged The Iomci Couit also has subst iiitialh 
accepted tint eMilcnce as pio\ing these facts It is 
tlcai, theiefoio, that the pl.iintjffs h i\t beta in posse?, 
bion of tins land foi o^el lift} jeais Therc is nothing 
to shoM that tlie defendant Inti assigned tins land to 
them befoie tint lime Undei tlie«e tutunistances it 
seems to me that though thcic is no duett cxidence 
that the plaintiffs aie the owners of the land, under 
section 110 of tlio Indian EMdence Act the huixlen 
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of inoMDg tli'it they aie not the owners would be 
on the defendant ■\\ho iffiims that they uie uottlie 
owneis 

Coming now to the defendant s evidence it seems to 
mo that beyond the entries in the Revenue legistci 
there IS nothing to show that the Go\einment asaignoi^ 
this land to the plaintiffs It is not shown unclci wli'if 
ciicuinstances this land came to he assessed in 18» 
but it is signiGcant that in spite of the plaintiffs nsiu*' 
the land as then ov\ii no attempt 'sms made eicu 
1877 up to the jeai 1907 eithei to pre\ent them horn 
using the land othoiwise tlnn as a Kabaiastban an 
they weio nevei asl ed to pay my assessment I 
unable to infei fiom these levenue iccouls that tli 
landa\as assigned to the plaintiffs by tbo defemlm 
Theieisonlj one othei iiiecc of evidence upon wlm 
the learned Goaornment Pleadei lias lelied for t 
puipose of showing that the plaintiffs aie wot 
owncis That is the statement which was ' 

one of the plaintiffs on the I8th of September 
befoie the TaHti of Anhlesliaai Theie is no doif 
that in this statement the deponent eapiessc-j 
leadiness to pull down the Kacha hut built on the * 
if Goa eiiiment ha\c any objection to it Itseeinsto 
liowevei that no stex>s weie taken aftei this statciuc 
as I haao alieadj stated up to the >eai 1907 and '' 
steps weie taken m 1907 oi in 1908 the 
assei ted tlieu piesent claim It does not appe ir cU 
how the statement c line to bo made befoio tbe I’ ^ 
but appaientlj it avis in connection with some 
onqnii^ aalucli ultimately icsultcd lU tlit oulei of ^ 
Ihc plaintiff who lias made this stuement 


he 111 ufe it in ignoi met of law On giaiHr 
coiisjcleiation to tin statement it seems to nm 


(be 
Hilt ‘‘ 

(f d 


a'ouUl not bo light to liiat this is in Klmission 
ill find lut b light ba the pi uii tiffs As soon iisa t <- 
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Older ■was made in 1007 that the plamtifCs should 
lomo^e the liuts, which thcj liad built on the land, 
they asseited then light as owncis of the land Undei 
these ciicuinstances I am unable to tioat this statement 
as in any way ad\aucing the defendant’s case In m^ 
opinion, "theiefoie, the lesnlt of the evidence is that the 
plaintilfs’ possession for o\ei tiftj jeais is established 
and that the defendant has failed to shou that the 
plaintiffs aie not the o’uneis 

It IS necessary to mention heic that the Go% eminent 
ha^e ncAei attempted to levy the assessment fi ora the 
Xilaintiffs So fai as the jirescnt dispute is concerned, 
it has arisen in coiisequoiico of the Revenue Anthoiities 
huMiig asserted then light to CMCt the plaintiffs it the^ 
did not leraove the huts and if thoj failed to confine the 
use of the land to the ptiiposos of a Kabaiasliian It 
IS not, theiefoie, necessaij to considoi wholliei e\en if 
the plaintiffs be the o\micis of this land tlio Go\ eminent 
lia-Ne the light to le%y anj assessment fiom them m 
lespoct of tlio land In fact there aic no raatcnals m the 
case upon \\hich this point conid be decided, and it is 
deal that the Go\einment ha\e not so fai called upon 
the plaintiffs to pay the assessment In coming to the 
conclusion, theiefoie, that in Mituc of the plamtiifs 
liaMiig pio\ed then possession of the land in then own 
light and the defendant huMug faded to sho^ that 
they QIC not the oi\nei», wc saj nothing as to the right 
of the GovLiniueut to a*'‘«css tills laud and to le\y the 
ns'^cssmeiit fiom the jdamtiffs Tin lomi Couit his 
dt lit with the question of asstssimut, but it does not 
seem to me to be Gitlu 1 piopei oi nccis''ii\ to dciide 
that question ui this cast I lUsin to ni ike it tk ii 
that the dctluation ^^bub lna^ Ik mule m fi\oiu of 
the plaint ills in tins htigition will be w ilhoiu prijmlite 
to the light of the defeiulaut ifanj iole\% ti**''e"ment 
m icsptct of tins Land 
H 3HO— 9 
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I now come to the question of limitation. The lower 
Court has lield that under Article 11 of the Indian 
Limitation Act tliesuits are time-harred because theyarc 
brought, more than a year after the order (Exliibit 4‘J). 
It seems to me that the view taken by the lower Court 
on this xioint iS’Wrong. In the first place in these suits 
it does not appear to me to be at all necessary (or the 
plaintiffs to have any order set aside. Tlieir claim is 
substantially one for confirmation of their jiossessiou 
and for an injunction restraining the defendant froiu 
evicting them. The order in question is not of Kueh « 
character as would by itself have any effect if ncithei 
party took any action on it. ' Besides strictly Sj)efihin]; 
it is merely a communication by the Disti'ict Dei»nt\ 
Collector to the Mamlatdar. In pursuance of this order 
no donht sub.sequently a notice was issued, and it 
urged, on belialf of the respojKlent, that at least fi’oa' 
the date of that notice the suits ought to have been 
brought witliiu a year. I do not think that t 
notice is any more an oitler within the uicajiiag 
Article 14 than the order which is supposed to 
been contained in Exliibit -lO. Further, on the lut-'r' * 
having regard to the view which I take of the idai 
itlb’ possession and of their right to this projicr}- 
it is clear that the order in question i« outside 1 
powers of the Revenue Authorities. It was urged >> 
the learned Government Pleader on behalf 
respondent that the oi-der in qucHtion was 
by tlie provisions of sections 05 and 60 of H'O 
Revenue Code. It was contended that tlic 
Imving used the land for non-ngrieiiltural pnipo-os- 
Revenue Authorities liad tJ)e power to evict the ^ 
«nder(.ecrioii COof the Act: but in niy opinion 
provisions of the Laud Revenue Code have no 
tion to the present case as the jilaintifff’ 
oceujiants of the land wntliin the nieaniiig of the 
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mid then iiglits 'iio not pio\ed. to be limited to tlic 
igiicultni il ii«.e of the Imid It iq not jiossiblc tlieie iuilkiav 
foic to 'ittiilnitc the oulei oi tlio notice to my section '' 
of the I 'iiid Revenue Code undei winch the Revenue s c jtv i 
Authoiities cmi bo smd to Invc the povvoi to evict tlie 
pie‘'ent plaintilltj fiom the Innil m dispute It follows 
theiefoio tint the oidci mid the notice mo nl()a incs 
of the Revenue Autlioiities On these giounds it seems 
to me tint it is not incumbent on the plmntifCs to Itive 
unv oidei pissed by the Distiict Deputj Collcctoi oi 
the Collectoi oi tlie Revenue Commissioiiei set isidc 

I do not thinl tint my injunction is uecess uj nndci 
the cucumstmices It will be snflicient to declme tint 
the plmntifTs iio entitled to bo confliined in then 
liosscssion of the liud I thoiefou conciu in tlic ouloi 
piopo&cd bj mj le lined colleigiie 

Dccut m / os tl 


APRCr LATE Cn IL 

Bffore t/r J il ct Heat I 3lr Ja t t / 

\ \SUDro IHGIItNVriI OI \ (onioNSL Pjjii Tin) \r e j j 

J\N VIIDIIW SVU VSIIIV \lll-(n sl Unr dvs ) I c oilt® 1/ / 

T a fe of P oie tj \cl I\ f ISS ) sr t o oJ— f M I I a f r— 
fra fer I I c t tU } of I ^ r$ I /r I l—P t ! tt a 
C t sale s b ej 1 1 a ferre — Pt 1 j t t f I I'* J 

M i lers la g te eit a tie I e / the ir 

Tlo|! tlT| I 1 I 1 IS I 

1 t tl 1111 I C 1 I I p I 1 

li 11 lef ! t n I f I f J 1 lift: 

Milt] II I { r 1 n. r 

1 n-b n >> 1 f 1 0 TI 1 f I I I i n kjI 

« s t vji \ inn 
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I now coinc to the que6»fcioii of limitation The lower 
Comt lias held that niidci Aiticle II oi the Ijiilim 
Limit ition Act thesmts aie time-baued because theyaic 
moie than a jeai aftei the oidei (Exhibit 49) 
It seems to me that the view tahen by tlie lowci Comt 
on this point i«5 XMong In the flist idace in tliese suits 
it does not apiieai to me to be at all necessaiy foi tlie 
plaintifffe to Imc any oidex set aside Then claim is 
substantially one foi confiimation of then po«ses‘=ioi5 
and foi an injunction losliammg the clefendaiit fiout 
eMcting them The oidei iii question is not of smh i 
chaiactci as would by itself hue any effect if neither 
paitj took any action on it Besides shictly spciliu? 
it IS meiely a communication by the Distnct 
CJoUectoi to the Mamlatdai In pui'suance of tins enef 
no donht subsequently a notice was issued, ami it 
niged, on bohalf of the lespondent, that at least 
the date of Chat notice the suit's ought to hi'o 
bi ought within a yeai 1 do not think that 
notice IS any moic in oidei witliin the ineamri? 
Aiticle 14 than the outer which is supposed to ha'‘ 
been cont lined lu Exlulut 19 Fintlni on the unr' 
h lA mg ictjaid to tht \iew which I take of thcl'l"” 
iffs' possession and of then light to this pioper' 

It lb deal that the oidei in question is outside 
powcis of the Reaenue Authoiiticb ■"* " 


It w IS mj' 


the leamecl CoAcinment PJeadu on btfidf ^ , 

lespoudont tint the oidoi in question wis 
bj the piovisioiib of sections Gi and of the 
Re^enuc Code It was contended that the 
In> ing used tlic land for non ngiicuUm d purp^ '• ’’ 
Re\cnue AutUouticah id the powei fo ca ict 
undei bcction Gh of the Act Init in in\ oj>in""‘ 
pioMsions of tlie Lind Keaenuo Code haM no ‘E ^ 
tnni to the xnosent cisc is tlie jilmittff'' j 
o(-cu|i ints of the 1 iiid within the iiicminp of da 
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then lights me not pio\e(l to bo limited to tlie lOi 
igiicultui il use of the Hiid It is not possible tlicic iuplkia^ 
foie to ittiibutc the oidei 01 the notice to mij section JIajaik w 
of tlie Land Revenue Code undei which the Revenue ‘'r itvki 
A utlioiitios can bo snid to Imvc the povvci to evict the Knv 
pie^'Cnt plaintiffs fiom the 1 md in disimte It follows 
tlieiefoie tint the oidei and the notice aic ttlini inci> 
of the Revenue Autlioiities On these giounds it seems 
to me tint it is not incumbent on the plaintiffs to h ivc 
am oidei passed bj the Djstnct Deputy Collcctoi oi 
the Collectoi* oi the Revenue Commissionei set aside 

I do not thiiil tint anj injunction IS necess u> uiulci 
the ciicumstances It will be sullicient to declaie lint 
the plaintiffs aie entitled to be confiimed in tlicii 
possession of the land I thoicfoie concui in the oidci 
pioposcd bj mj leaincd colleague 

Decne 'id asnit 
11 R 
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va3 licit genuine and uas not fciippoited b} con-idention an<l ivn? iinile with 
the object of defeating the crcihtors of the aciidor The triil Court iiegati'td 
the cunteiilinii'. and tl(x.rcofl the phinliffb claim The lower appcliite Cmil 
held tint the tale of lOOC was bad under ficttioii 53 of the Traii-ftrof Propirtj 
Act, as the consideration aaas gro«‘-lj inadequate, the sale a\as clTccti.d with the 
object of defeating .and delating the creditors of the acnJoi, and the pluntiH 
p irticipnted in the fraud The plaintiff haring appealed . — 

Held, that the sale of 1906 could not be avoided, under «cctiun 53 of tl' 
Trau'ifer of Property Act (IV of 1882) at the option of the defcndnit, "tio 
was not a creditor of the vendor, or a sul»seqiicnt transferee or a pcr'Oii ha'iux 
an mterest in the propertj, watlnii the tneaning of the section 

Ilaving regard to the preamlle as well as section 5 of the Imi'fer iC 
Property \ct (IV of 1882) a pervon who steps m h} opention of liw an i n f 
bj onj act of the owner is not a sid...equcnt transferee \ntliin the nicnung 'f 
section 53 of tbe Act • 

A person ha\ mg an mterot in tlic propertv w itliin the naaiinig of -crti n £>3 
iiiexiis the person who has such interest at the tinii. of flic tnii'fer iljechsl I’* 


Second appeal from the decision of K. H. Kiikiro» 
Fiist Class Subordinate Judge, Appellate Power, at 
Ratnagiii, leveislng the decioe passed by J. A. Saiiiaiit. 
Suboidinate Judge at Chiplnn. 

Suit to recover possession of land 
The land in dispute belonged originally to one Par- 
bhottam. He sold it to the pl.iintifi on tlie lOtli rcbia- 
ary 1U06 by a sale-deed Exhibit 14. 

A money-decree was passed, in suit No. 257 of 
against Pnrsbottara at the suit of Gopal Maliad*-’' 
Gadgil. In execution of the decree, the land in dhpoto 
w’as sold at a Couit auction and iiurcliascd by die 
defendant on the 22nd Janunij* 1209. The defendant 
piuchabed with full notice of the sale of 120^ 
possession of the land was given to the defendant on t > 
19tli September 1209. 

The plaiutifC filed the pi-esent suit to ^cco^*-’r 

possession nf the land fioiu the defendant, n'lyiOct 

Ins s.ile-Ueetl of 1200 
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The (lofendint coutendeil inter aha tliat the sale-deed 
of 190() ^^as hollow and passed without coiisideiationfoi \ i-ldjo 
the piiipose of defexting and dclaaing the cieditois of 
Piushottam , and that the plaintitE had fiaudulentlj Uwumu 
and collu-^neh loined in the sile b\DA hh 

The Suboidinatc Jnilge held that the sale-deed of * 

1900 was not passed ^ith intent to dele it oi deliy the 
cieditois of Piushottam , and th it it lepicsentcd a hona 
fidi tiansactiou He, tlieieloic, detieed the plaintiff’s 
clanii 

This deciee was on appeal, ie\eised The lowci 
appellate Coiut found that out of the toiisideiatiou of 
Rs 1,200 foi the salo-dctd of 19U(> oiiH Ks 600 Ijad been 
paid , that the tiansfei waas thciefoie loi a ‘^iossl> in- 
adequito cousideiation witlim the meaning ol section 63 
of the Tiansfei of Piopeitj Act tint the eJktt of the 
tiaiisfei was to defeat and dela> the tieditois of Pni- 
sliottam and that the plaintiff had actively puti- 
cipated in the fiand a\lucli Pnisholtam was piactising 
upon the otiioi cieditois 

The phintiff appealed to the High Coiut 

H C Co’jait, with K 1' Gohlia/c and Z> G. Dalri, loi 
the appellant 

Dciian Bahadui G S liao and P B. Slnnijnc^ foi the 
lespondent 

SuAU, J — The question jjj this second appeal js 
whctliei the sale-deed of tlie 19tli Fcbiuii^ 1900, undei 
wlucli the plaintiff elauiis, is aoid iblc uiidoi section o i 
of tlic Tiansfei of Piopeity Act at the uistanco of the 
defendant, w ho is aii auction-puichasei of the light, title 
uid intoiest of the plinitiff s scndois in the tat, shim, 
with avliich wc aie conteincd in this suit 

Tlieio IS no dispute about the f itt that the defendant 
puiclnsLd the light title and intiiist of the heirs of 
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tlio oiigmal ownei Piushottam Oke in the fa! '■'hi^n on 
the 22n(I Jaiia.ny 1909 m evccution of a inoncy-docice 
against the said Pmsliottam by one Gopal 'Mah‘Kle^ 
Gadgil witli full notice of the sale-deed m {a\oni of the 
plaintiff Tlieie was anothci similai sale-dccd of the 
same date in fa\oni of ouc Deodhai But the claim on 
that sale-deed between Dcodhai and the defendant hiN 
been rompiomised It is common gionnd now that tht 
plaintiff must succeed in this suit, if his snlc-deid i*! 
good and Qiioiati\c The objection taken by the defend- 
ant in the tiial Couit was tliat it was not a ical tran*? 
action but euteiod into without considciation and 
With fho fianduicnt object of defcitnig the cieditoi^ 
of the vendois, whose ugbt, title and intciost he h'td 
puichasod The tual Comt found that the tian^mtion 
wasical, and that thcic was consideiation foi it, am 
that it was not (.ntcied into with the object of defeatm? 
01 delaying the vcmloi’s cieditois On these finding'’ 
the plaintiffs claim was dccieed by that Coiut '' 
appeal, howevci, the learned Fust Class SuboidiiH^ 
Judgcwith Appellate Powcis came to Iheconclnsioii th'' 
though a part of the considciation was pioved it ^ 
giosslj inadequate that the sale was effected with t'*" 
object of defeating oi delaying Piiiahottatn’s crcddoi 
and that the plaintiff w’as awaic of and jiailicipatcd m 
the fiaudulcnt intentions of the vendois and was not i 
tiaiisfeice in good faith Appaientl^ it was not 
ed that apait fioin the objection uudei section al c 
the Ti.uisfei of Piojierty Act the ti iiisaction i' ^ 
and not leil The issues laistd in both the 
co^crcd the contiovoisy lictwcca the paitics rehtiCr 
to section 51 of the Tiamsfci of Piojicity Act, and 

not iinbc iti tint the dtfeiuhuU icdU contended t 

tlie tnmsKttou was not loal but x inei-e (.loA 
toncoahng the tme ownership winch reinuncd 
tht \iiutors The lowci appoll ite CoUit nttcrdim- 
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icveisecl the decision of the tiial Couit and dismissed 

the plaintiff s claim \Asut to 

ItvnilljVATl 

In the appeal befoie ns Mi Coyaji has aigued on '■ 
behalf of the appellant that section 53 of the Tiansfei of sadasiuv 

Piopeitj Act cannot help the defendant, as he is not a 
peison, at ^%hnso option the deed IS \oidabIc undei the 
section He concedes that it is quite open to the 
defendant to laiso the plea that tlie tiaiisaction is sham 
and colouiable oi that it is aoiclable iindei section 53 of 
the Tiansfei of Piopeity Act As legaids the loimei 
contention he says that though it uas laised m the 
wiitteii statement, no issue v\as fiametl on the point, 
and that in any o\ent aftei the tiiiding of the tual 
Couit, It piactjcalh given up This position his 
not been &ouonslj contested b\ RIi Rao on behalf of 
the defendant In my opinion theielou, it must be 
assumed foi the piupuscs of this cisc that \\)jatc\oi 
infliinitj theie liny be in the tiaiisaction in MiUie of 
tlie piovisions of section 53, it ^as not a slum but a led 
tiansactiou between the \cndois and the plaintiir The 
findings lecoided bj the lowoi appellate Couit on the 
issues aiising undei section 53 do not negati\o this 
assumption, and on the pleadings it uould not be 
possible to Sly th vt the question was specific dly laiscd 
01 that it w.is lugcd befoic the lowei appellate Couit 

The appellant, therefoic, lehcs upon the woiding of 
section 53 ot the Tiansfei of Piopeitj Act, and atgue>> 
that the tiansictiou is not voidiblo at the instance of 
the defendant, cscii though tlio findings of the lot\er 
appcllite Couit that the object of tlie sale was to defeat 
the cieditois of the oiiginal ownci and that the 
plaiutifC was not i transfeicc iii good f uth be act opted 
It IS quite cleir tint tbc defend lut is not the pei’^on, 
to defiaud, defo It 01 deli> whose tliim this sdc-tlced 
could hv\e boon o\ecutod. The onlj pei-^^ons w’liObo 
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cl'iims weie intentled to be defeated weie Pinshott'ims 
cieditois 'IS suggested, in the lowei Couits It is quite 
cleui that the defendant is not % creditoi and tint he 
does not seek to avoid the document foi the benefit 
of anj cieditois It "was suggested, howe\ei tint the 
defendant \\onld be a subsequent hansfeiee oi a peisou 
liaMiig ui inteiest jii the piopeity ^Mth^ll the meamus 
of section 53 puagiapli 1 But the defendant is an 
auction puichasei at a Couit sale and not a tiansfeito 
h} any act of the onginal ownei Ha\mg legud to 
the pieainhle is -well as section "> of the Act it seems 
to be deal that a peisou \\ho steps in bj oiiciitiou 
of law and not b^ any act of the O'^ nei is not a snl^ 
sequent tiansfeiee avithin the meaning of section 
He IS cleailj not a pcison haMng an inteiest in the 
piopeit\ within the meaning oi the section whuh 
appaieutlj lefeis to inteiest which cMsts in fict at the 
time o£ the tiansfci objected to It is deal, thciefoif 
that the deed is not \oidal>le'at the option of the 
defendant 


It leinams to notice the aigunient ol Mi Rio thi 
apait fiom section >3 ’nheii it was lno^ed that 
plaintitr AAas not a tnnsfeioc in good faith mid that ii- 
had paiticipated in the fiaiidulcnt intentions of t 
tiansfeioi no Com t onglit to help the plaintitT ih^ 
nrgnmcnt in oulci to be dTcctne, must niuount to thi' 
that the sale died w i^, not ical and that the 
icnlU tontiiuud to be the owncis I hue ilieatU dedt 


cM(h this asj (, c( of tlie t isi iiid in ni\ opinion then J 
a led iiul suUlmtid diflcicuce bet\NCCU i 
tiinsuction md i li ms iciioii iibicli is \oidibIc under 

section > . in lonsupKiico of fi uid it tlit instantcoftlu 
poison (Uriuidtd It is dinindt to iindcistind ho'^ 
tbc di hinl lilt fxii sutccul unless bo is ii jn i-oii dt fnU* 
idol till tiinsutioii IS ]iicic]\ sbain and cobtird r 

Ah lie is not a pti-soii at whose option tbc ditd louhf 
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avoided and as tlic deed is not a sham transaction, I 
do not see how the mere finding that the plaintiff is not 
a transfeiec in good faith can lielp the defendant. 

I would, theicfoi’o, reverse the dcci'ee of the lower 
aiipellite Conit and lestoie that of the trial Couit with 
costs heie and in the lower appellate Conit on the 
defendant. 

ni:ATO>', J. : — I agree. 

Dea’ce reversed. 


ORIGINAL CIVIL 

liffure S'! Da^d Sr H Kl (fue/ Jaifne amt l/» JuUiee Daiai 

i; D BCTIIMV (VPrtLt iM am PhimifO i J W \LAPR VS tD & \VA 
I'RVSVD V I IBM (fiC'p^sDpsrv am Dliim wr*)® 

Shah Jo(j llnii'li — Payiueui 1 1 ihe shah — FiatuluUnt Iltimh — Diiti/ o/SJnh 
l> tiar-e the diairer — Pai/meiU of lluifh not Shah but at i«rfyr»fe/or 
coUcdion of the IIumIi — Custom of Marvatt merchauti^ln cn«e of fraud, 
notice, tihen to he given— Laelie^ 

Ot the lOtli June 1012 tht ilcft.i«1iiit’> piistntcil ti> tlic plnntiff for pijnient 
A humli for !’•- 3 000 purporting to be drawn bj one It iii favour of Vl on the 
pliiiitilT pij.xbk It tight to a Shah The pljiiitia iidviiig hxd lui advjce 
rigarJing the 1 humli ufusevlto pij tin, '■ml buiii of ll> 3 000 On the 
<l\j the phiiitill ri.t.».i\i.d a letter puiporting to t c wiittin I v ft from 
Ilupilpur, ciK-lo'iiig a I ulw ij rctupt for 300 bij»s ot buMt-d etiuOtihavL 
1 <.1.11 con'.igiicd by It from liitiiptir Station an 1 a’^hiiio tiu { I iii till to r-ill the 
goods and m the mcxntimn i«j aootpt tud pij on pre'ditiiKiit two hiindi- (nli 
for Rs 3 000, draw n bj R in favour of M on the plaintitf pvvalleat siolit to 
a Shah Tliosxinc dij the plamfilT hind -d over the Mid rulxvav nsreipt to 
one K and r<.ceivi.d pijiueut of IN S,60O 11 k pliiiitiff tiieniipon pail 

R-< 3 000 together with one dij « intenst to tin. tUfuid int-i in rt'j'tvt cf the 
himdi whivh lad bevii [usciitid bv tin, dofcndint- to tin. plaintiff oa the 
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prei loiH daj ns aforesaid ^n«l nWh was one of the liuridis mentioned in the 
letter The jfood'i refemd to in the nilwii rccci| t neMr nrnvetl mil K 
returned the mid receipt to the phiiitifT niid wis rcpiid the sum of R® ^ 

On iniiuines being instituted it wns found that no such person as K cxi tc*! 
and that the hiindi vnd the riilna^ receipt wen forpi- 1 Tin. plaintiff «ue 1 m 
rccoier the mone^ from tie defeiidiiits riliing in the ii tom prc\a!in^ 
iiijong Alarwnn ^lerclniits tint the Shah who ol taintd pijnicnt of a Shah 1 e 
hunli was in the e\eiit «f the hiitidi tun mg out toK a fahe fraulil nt 
't< Itn or forged Itimdi honn I to lefiin I the amoiint of the Imn li with ml rc'l 
unless he triced it to its source tf [nxliifcd tin nifinl driwir ir 0' 

\ cn-tii who <1 mnuttnl ilie fraud 

Held (1) that the defend mts had Ik.cii paid not n-i Mi ih hut a« md r*!? f t 
collection I f a him h purporting to I e drawn ogain-t the seinritj of a rail 
reccn t 

(2) \«smiimg that there iiUoUt U a Inhiht^ imp eil t n the defcn In I* ' ' 
reison of tlie pigment to refund <r to trace the himdi to its source tlii» 'rpiM 
inly Ic the ta«e prondel ii tice was gnen withm rcisnnal le tune of ll' 
discoier^ efthoforgerj tint is pn m 1o<l the plaintiff lo.t no time iniudT. 
this conunuiiicatioti and (liimiiig the refund 

(3) Tint the hmidi ln<l been trace I to its soiiret withm the mcaui - 
the Mnrwin Assocntiin Hides Uf rc the defendints rcc-eiicd infonnsU ' ^ 
the fraud 

iHIS Milt Has lilctl b\ 0110 Binsitllmi 
nai-ajan, who sub'joquentiA becamo ati m'^ohent 
>Aas icpic'seiitocl b\ tho Oflitial As‘'ignce, .tgaiii'*! tl><? 
films ol Jwalaprasafi Ga^apiaMifi and Mnn.ilal Gi.'-*' 
pmsad to recoAci the sum of Rs .3,000 witli intcrc‘‘t from 
the lOtli June 1012. 

The facts of the case ■weieas follows — On G'C 
June 1912 the fii-st defentlaixts jiresonted to thepli'f^*‘ 
for payment a huntli for Rs 3,000 dated Jeth Snd 1^' '* 
19C9. The 'laitl hnndi pmported to ha\c been 
b^ one Ramlal Ramprasad on the plaintifl m fa'onre 
Ihe 2nd defendants, and was payable at sight to a S 
As the plaintift had rccei\ed no advice witli ^ 

tho Kiid hnndi ho rcfn‘*cd to pay it On the nevt * ^ 
however he received a Icttei purporting to cotne ^ 
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one R\mHl RimpiiS'id fiom in Alipoie 

Stnte In tlie ‘'iid lettei enclosed Int puiported 
to be 1 I'lilww leceipt foi 300 bigs of lin&eed ^^lllcll 
weie stnted to ln\e been consigned Rimtal from 
Rmipui Station on the G I P Riilwa> to the plaintiff s 
addiess in Bombaj and the plaintiff ^as requested to 
sell the goods and in the meantime to accept and paj 
two handles foi R's 3 000 each ■which Ramlal had diawn 
on the plaintiff in favoui of the 2nd defendants The 
plaintiff accoidingly deliveied the lailwaj leceipt in 
peifoimance of a contnct to one Kdlachand De\chand 
and wis jiaid by the httei Rs a 000 Thcioupon the 
plaintiff paid the Kt defend ints the amount of the 
hundi which hid been presented to him on the pie% lous 
daj liz Rs 3000 togethei with one dij s inteiest and 
the hundi was endowed la paid file pi iintiff hi ewisp 
paid monies in lespoct of a second hnndi wLiili wis 
piesented to him 1j\ onoGopiMis VilUbdi'> and which 
111 e the fii-st mentioned hundi w is a ‘=?lnh Tog hundi 
dated Teth Slid lath I9b» end pmpoitcd to be diaw n b\ 
Rimlil oil the plaintiff in fivoiu of tlie 2nd defendini 
film riiepluiitiff howeaei did not mikeaiu claim 
in this suit with lespcet to this second hnmli 

KiUicliaud Deicliaiid w IS nmble to obtain delii Ll^ 
of the goods coseud b> the i ulwa\ leceipt aboie 
meutioned fiom the R iilwi\ Compnix and aucoidniglN 
on the Cth August 1912 letmiied the i nlw i\ lecciptto 
the plaintiff who lepaid the anm of Rs a OOU Mean 
while inquuics weie lustitated with legiid to the 
lailwij leccipt lud it wis discovered tbit no such 
peison as Rimlal Rimpiisid b\ waom the liundis 
purpoited to be diiwn evei existed and it was 
suspected tint the hmidie!. and iiilwiv leceipi had 
been fabiicated bv one Kimlapri^id ^luinlni the 
Station Mastei of Hirpalpnr Kamfipn^id him«elf 
disappeaicd 
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The ploiiitifr, in suppoit of his claim, coiiteiuleil tint 
accoidmg to a -well established custom amongst Slirol^ 
lelatmg to Shah Jog luiniTis the Sliah who obtains ji u- 
ment of a Shah Jog hiiudi is, m the e\eiit of the humli 
tiuning out to be a false, fmudulenf, stolen or forgwl 
hnndi, bound to leXund the amount of the hundi iMtb 
inteiest unless he pioduces the actual drawei oi tlic 
peison "^ho coninnited the fiaiul 

The Ibt defendants m then wntteii statement iknatl 
that the amount of the hniidi in question ^Naspaul 
the iilaintitf to them as Shah oi tliat thcie stidi 
a custom amongst Maiuaii Sliiolfs TMtli regiul to ^Inli 
Jog hundis as was alleged 1)\ the plamtilf Tho\ »!*' 
declaied that the f/atid dieged h} the plainb/f^n^'^ 
such a uatuie tint the plnintilf would not haNC b(Mi 
dccenodbj' thesiineif he had c\eicj‘*ed duo cii'O'^nil 
Mgilaiice ami had instituted piopei cnqlUllC^ and tin' 
fuithei submitted tint the plamtilf had been guilt' if 
laches m discoieiing and communicating to them tla’ 
alleged fiaud and that he was coii'-equcntly not entitled 
to lecONer anything fiom them 

The pIiiutiiT wis unable to etfcct seiMce of tlio 
summons on the 2nd defend mts and tho\ ^\olt‘ it tin 
fii-st hearing of the suit, stiiick out 

The plaintitrs elnini was tii-st tiicd bpfoic Yi 
Macleod who held that the plamtilf h id jiiom. d ‘'C fu* 
wnspo'-sible foi Inin to do <?o, tint the Imiidi Ind I'cc” 
foigcd lie also rcfeiicd to 7)(ulctfiani Slonttn* ' 
Bitlal hIcis Kliemchttnd^^ md laid tlml the tii-tcni 
ANliicli the pi iintitr alleged w.as ^^ell tsfablishcd but 1“ 
disini-s-cd the suit on the giound that the pi iiutitX " ' 
gndt\ oflatbemii not lia\iiig ininicdi itel\ infi»rm»dt i 
Nt dtftnd inf->nssoojj is Ju' ib‘-co\t ii d the fi lud tlii* 


m (leCS) 6 B in II t I .>1 (o t. J ) 
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intonclod to cHim 'i lefnncl llie leiincd Judge found 
tint Piitoliottim Bighowjt, tlie plaintifl & gniTnst'i, must 
liixe 'iscei twined l)j tlio lOtli oi 11th August 1012 thit 
the hundi "was u foigeij but tint no demnud was made 
of the 1st defendants until the 2oth Septembei Gqui\a 
lent to a dola^ of |iist o\ei a month 

'llie pUintifl appealed 

Selahad avith Desai foi the pliintiff and appellmt 

Kanqa with ^ ul iJ fm the defend mts and lespond 
entv 

Scott C J — Tim is an apped fiom i decice of 
"Ml lusticc Jlacleod dl'^mlsslug the suit 

The suit was fded bj Bansidhai T atliminai i\ in now 
au iiisohcnt and iepic‘'tnt(d tlx onxiil Assigiui 
toiocosci fiom the defend nits Ks »0()0 with inteust 
fiom the Kith June l‘lli upon aplunt cout lining the 
following allegations — 

On the lOlh ol June l‘)12 the plainliftieceiNod a lettoi 
culdiessed to Ins fiun in Bombaj purpoiting to be fiom 
one Kauilal Rimpiasad of Haipalpui in Alipiii ‘state in 
the Bundell hand Agenej The Icttei enclosed what 
puipoitcd to he i iailwa\ leceipt foi JKllngs ol linseed 
st it cd to li INC been consigned b\ Hunlil finnRuiipui 
station md the pUintitl w is asked to sell the goods 
md meintune to iceipt and pi\ on jn smtinent 
twohnndies foi Rs I OOP each dated the 1 »ih liili Slid 
I'K)^, di iw n b\ Rinililin fi\oin ol tin secoii 1 lU ft nd 
uit 111 m of ^[lln il il G i\ ipi IS ul On tin s niu t1 1 \ oiu 
of the bundles being i bhah log Imiuli ditwn on tin 
pi lint ill b\ R uul d in f i\tnii of Mun d il nn is jut ntt d 
b\ the fust defeiul int md tin ilu sjnieilii tin ttilui 
Inmdi mentioned m tliclitlii w is juisLiiteel be Gopil. 
d IS V illabd is 
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The /list defendant’s flim hems’ lespeehhle Shio/L 
and fulfilling the qualifications of a Shah, the plamtift 
paid them the amount of the Iiuiidi on then lespon&i- 
bility according to the well-established custom in 
legard to Shah Tog huudis The plaintiff delnercd the 
lailway leceipt to one Kilachand in fulfilment of i 
contiact foi sale of linseed andiecei\edfiomKilach'mil 
Es 5,600 As the goods mentioned in the ladwaj" 
leceipt nevei airived, the plaintiff in August took hach 
the lailway leccipt and lefnnded the amount paid hv 
Kilachand He was infoimed by the Railway Compan^ 
on the 22ad of August that tlic lailway loceipt appeaitd 
to be a f.abucation The plaintiff also began inqmne-' 
on his own account fiom which he had leasoii to behc'^ 
that the second defendant fiim belonged to Kunali 
piasad Munalal, the Stitioii Slastei of Haipdpni tl'i* 
no such peison oi fiim as Rimlal Rimpiasnl h} 
the hiiudia puipoited to be diawn o'ei OMstod nud 
the biiudis and the lailwiy leceipt weie fahricifed 
the Slid Kiimlipiasul Miiiialal oi by some oiicithij 
instigation 01 in collnsion with him foi tlie jnirposi' 
defiautliiig tho plaintiff The plaintiff sii** 
iccoiilance with tho ncU-establislieil custom aineii- 
'^Inoff*. and accoiduig to the lules of tho Sfarwan 
Shioir Vs>>oci ition in icspect of hiiiulis tho Shah " 
obtuiis piAineiit of a Sliih fog liuiidi is m t!ieo'iifi ‘’ 
the luindi turning out to be .i false, fniudulont, 
i)i foigod huiidi, bound to lefund the .imount of 
hiuuli iMth mtciest unless he jnodiices the 
di.UAei oi the person aaho committed the fruid 

It ^^as pio>cd at the heuiiig that lheaho\c 
officts.is appearing in the plaint is not 
that the hutuli \Nas pro'ientcd foi j)i3*inent to 
pluiitifTou the lOtli Time I)n the first defondnd ^ 
|)i\imiii w M tlieu rtfu'-ed and AN.is onl.' male on 
lUli after thcarnaal that daa ofthcrallna\ n’ctip^* 
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aftei the p'i\ ment bv Kilacb.ind of R*> 5,600 being 
ninet} pei cent of the puce of the linseed snppo-^ed to 
be lepie^ented bj the laihvaj leceiiit It \%as also 
pio\cd that the Mall^ul cn-stom lefeued to iii the 
pUunt as decliied in the inle«, of the M.^l^vall Associa- 
tion IS th it “ In CISC of a hnndi coming in an\ fi vndii- 
lent wiy, if the piit\ iccenmg the amount ot tlic 
liundi lecones it as a Shah ho is absoUedfiom liability 
if he tiiices the lumdi to its souice But if he docs not 
do so he must le])a^ the <101011111 of the liiindi with 
mteiest ’ 

Accoidiiig to thi Htatcinuit in the pi uni tlie ti iiidii- 
lent\%aj lieie lefeiied to co\ei'> notoil^ thcci'-i of a 
loiged, but also of a stokn 01 lo-st genuine hiiiuli To 
the same cflect is the plamtiUS ikpo^ition Jlu fiist 
issue 1 used \\as ailictiui the fmudi m fjiic>tioJi is 
paid on the losjiousilnlitN «f the lust dcliiHlint as i 
Shah and 111 accotduicc with tlit tiistoin dUgid 

The pliintifl uith letomiceto thisissia deiiosed lliat 
he did not know the wiitei Runlil 01 the him of 
Munalal Gajapiasad and if lie h id not got the 1 ulw ij 
leceipt he would not haac paid the Imiidi He onl\ 
paid on the hundi and aiiothci liundi picicnted b\ 
anothci fiim of Shiods up to ninety jici cent of tlie 
Aaliie of the goods He pud the defendant s himdi 111 
full and the othei in pait He icceiaed Rs 5 GOO foi 
the lailwaj receipt fiom Ivilacliand bcfoic lie paid the 
defondmts The learned Judge llO\\c^e^ dispo'-ed of 
the fust issue b% sajing ‘ the Shall docs not gnaianteo 
thesolNcnci of the cliawei, lie giiaiantces the genuine- 
ness of the hundi A diawee will not pu a liundi 
unless he has funds in his hands belonging to the 
di*awei, 01 IS willing to gi'e him ciedit And he will 
not pay on picsontation of a Shah Jog hundi to a Shah 
niiless ho is satisfied as to the icspectabilitx of the ^hali 
as be looks to Inm in c ise of .m\ thing aftoiwauk going 
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wioiig \vith the linndis sec Dai lafi am S!i> u am el a! 
^ BulaKida^ KhemchamV-^^ Tliciefoie tlic i-'SUi is 
bomewliiit meaningless *’ We me un ible to accept tins 
which was also piessed upon us hj tlie appclhul s 
counsel In tlie case decided by Sii Joseph Ainould it 
\\as common gioundthat if payment were mule to i 
Sliah, as such, on a huudi wbicli afteiw.iids tiuncil out 
to be stolen oi lost, the dia^ce, ^\lio lias pud 
entitled to a lefiind fiom the Shah to ^hom it his been 
imstiikenly paid (unless he othei wise discharges Jm 
in tlie customai3 ^^a\) Sii Joseph AinoiiUl s*i\s d 
11 29 ‘ It seems to me that this cMdence stroiigb 

tends to show that the diauce of the hunch, in acctpt- 
ing and pacing it looks \eiy mainlj to the Shah 
Ksponsible in c^ise of anything aftci wauls going wion? 
iMth the humlt , and tint he lelies on the sohcnc) am 
icspoct ibiht^ of the *S7/rt/i as one of the piintip^ 
giouiuls in inducing him to make pajment 
fuithci inquii> ’ 

But in the case of a lost oi stolon liundi tlic liitndii' 
i r hi/ jjof hi SI Qcnntne thcufoietlio liibilitj of 
^^ho is p lid docs not icst on agnaiantce of goiiiiiaf**'* 

IJic liibility of a holdei who endoi«.ts a LiH ‘ 
Exch inge and passes it on undii Englnh law, 
that of a suictj for the diawei »uid the acceptoi hnt In 
po'5ition docs not in\ol\c any liability fo the icceptor 

Wo find it dillicnll to s ij wh it is the idc i uiuUib*''- 
tlie Jlaiwaii custom It is jicihipsthis tlidof 
innocent p 11 lies the one nearest in the fine of •'uetc-- ^ 
hoIdeiN to the pciNon who committed the fratnl ^ 
find out the guilty pirt\ at the iisk of olhci wi^c lu' in- 
to recoup the innocent paxcr In the 
liowL\or, itappi irs to ns that the first dcftndui ' 

1> lid not as a Sliah, but as the indorsee for 

‘I (If '>)f D » II c ! 21 •! r .’5 (u t. J) 
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a linndi puipoiting to bo tliawn against the security of 
a document lepiesenting 300 tons of linseed for pay- 
ment Tvas in fact lefused until the lailway leceipt came 
to hand and had been sold foi cash and no more was 
paid to the holdeis of the hundis than the exact 
amount realised on the lailway leceipt This is a state 
of affairs not dealt with or contemplated in Davlatram 
Shruamct al v BHlaKiitas Khemchand^^ The rules 
of the Maiwari Association which have been put in 
relate to eases wheic the paity who iecci\ es the amount 
of the hundi iecei\es it as a Sliah If the plaintiff 
simiily paid on the secnritj of the railway receipt he 
would have no equity to lecovei back the amount fiom 
the first defendant see Leathci v , and 

Baxter v Chapman'-^'' 

Assuming, howovci, that theie might be a liability 
imposed on the fiist defendant by leason of the payment 
to refund or to tiace the hundi to its souico, this would 
only be the case provided notice was gi\en within a 
leasonable time of the discovoiy of the foigeiy, that is, 
inovided the plaintiff lost no time m making this 
communication and claiming the icfund see Davlat- 
lamShruam et al \ Bulahida>> Khemchand^'> The 
duty of the plaintiff cannot be put lowei than this, 
although the Hindu law ineicbaiit may not be so stiict 
as to notice of disbonoui as the English law, as to 
which see Mefjtaj Jagannatli v Gokaldas Matluua- 
Yi IS, ^lowevm, quite clear lint the plaintiff 
knew long befoie the end of August that the hundis 
and the foigtd i ulwaj ieceii>t weieput of i fi luduknt 
scheme of kite flying peipetiitcd b\ Kimlapnsid the 
Station itastoi of Ilaipalpiu the ownci of the second 
defeudant’b fiim. Net no notice nm** gi'in till the 

«) (1PG9) G D m II C I 24 *t p i** (O C J ) 

W (1871) L 11 11 Ti 39S ts) (1873) 29 L T G12 

(1870) 7 Dom H C H 137 p 142 (O C J ) 
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deni'ind of refund on tlie 2iili Soptemlx-r to the 
defendint ivho in lii<s iquotnuco Ind coniinued to diMl 
With uud give credit in account to the ■second dehudint 
firm up to the end of the ^Taru vear It wi-- upon thi- 
Ground that the lower Court di'-mi—ed the -uu and 
a<rree that it wi«i n ^flicient Ground 
■\Ve are aKo of opinion that the hundt had Kxa 
traced to it- source * within the ineaninG of the 'Mirwan 
A':''Ociation Rule^ before the fiM dehiidaul reotWe^ 
intimation of the fnnd and that the «econd defendant - 
firm wa'^ m the circumstances the person from whi. - 
the foTGed hiiudi wa-- boUGht within the contemp 
tion of Sir Joseph Arnould s jndGnieut The Ram* 
JndGe tlunh:^ not becan«e the s.^cond defendant caR 
sent the hnndi for collection to the first defendant 
a*) he cive credit m account for the proceeds he was n 
effect the buver of thelmndi sec JftiRhand Jo?iitn 
\ Sunof^chand Shtt'do*^ 

If tlie tirst defendant was only the holder for 
tiou of ahundi handed to him by the second deft a on 
firm who were the actual pivee (and as it apptar- a^ 
the drawer! the second defendant s nmi would 1^ ' 
proper dehndants to proceed anainst soc r 

J?/i of Lricrpoot^ ^ 

Wc affirm tlu decree and disniisj= the apptal on “ 
C0'>*a throuchout exchubnG howe\er, the 00**!" of erw- 
objection's other than that as to co-ts. 

\ttonu V- for tht appellant -!//■' ev 1 
Modj; ^ C 

VtiomcV". for the respondents Jfr<u r< ’ 
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Br/nre J/i Jiistire Heaton and \li Jatlicc Shah 

LMPLROn i GULAM inDER PDNJIDI* 

Indian Penal Oode ( Act XLV o/ ISbO) gections 337 338~IIuit in tied by 
or neyligence — HaJi t — Pet/ormanee of eye opetaUon trith oul naiy 
leissore — Xeglecl of oj tliiiary jtrecautions — Partial loss of eye sight 

Tlic accused a Hakim perforrawl ai> operation wtli an oiiliiiary pur 
of frcissorv on the outer aide of the upper lid of the complamint s right eye 
The operation wai needless and performed in > pniiuti'c waj the most ordi 
naiy piccautions liemg cntutly wegleUcd Hie wound 'fcis sutured \vitU 
an ordinary tluead Tlic result was that the complaionut » eyesight nm 
permanently damaged to a certain extent Tlie accused nas on these farts 
convicted of an offence punishable under section 338 of the Indian Penal Code 
lie having apphe 1 to the Iligli Court — 

Htl I that the accuse 1 had acteil i ishly in I negligently so ns to cn linger 
human life or the pcisoinl eafety of others 

Held als) tint the act of the cn»c<l anioniited t> ui offence pnnisiial Ic 
tinder aection 337 of the Indian P nil Cote mocc thcio u is no permanent 
pntatiun of tlic sight of cither eye in consequence of the operation 

Where a Hakim gicea out that he is n skilled operator ami charges consider 
ible fees the public are entitled to the ordinary precautions which siirgicil 
knowledge regards as iinpcratitc To neglect eucli precautions entirely is negli 
gciicc such as IS contemplated by the cniointl law 

This was an application fiom conMction and sentence 
passed by Cluinilal H Setahad, Second Piesidency 
J^sffistiate of Bomhiy. 

The facts weie as follows — The accused a Hakim 

prolessing to be a specialist in eje-diseases The com- 
plainant \%as suflenng fiom granulations in her right 
oje She was taken by a fiiendof liei liu'-band to the 
accused, nho c\amined lier eyes and ••iid he would 
chaigc Rb 30 and ciu-e hci eyes within tuo lioui-s 


Cniiuiul Appht iti II for I»c\i icn N 430 c£ I'^U 
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The accused then peifoimed an oijeration on the 
upper lid of the complainant’s light eye iiMth an ordi- 
naiy pan of scissors The wound was sutured ^Mth an 
oidinaiy thiead The accused did not e\en tahe the 
piecaution of sterilizing the instruments used in the 
opeiation It appealed that “the opeiation was a need 
less one and peiformed in a piimitive way ” The lesult 
of the opeiation was that the complainant lost pirtnlh 
the sight of her light eye 

The accused was chaiged with causing gues ons hurt 
to the complainant His defence nas that the opcrition 
was peifoimed \Mth the consent of the coniplaimnt» 
that it was piopeily peifoimed according to thointi,'‘' 
methods, and that ho \vas competent to perfounda-i 
he had already peifoimed a largo numboi of 
operations 

The trying Magistrate found that the coniplaiii'int dal 
not consent to the operation, and that the acenset 
the act so lashly and negligently as to endmgot* 
pei-ional safety of the complain lut The accused 
theiefoie conMcted of an oITcuce punislnhlo 
section 538 of the Indian Penal Code .iiid scntcncct 
undeigo jigoious impiisonment foi t^^o months am 
pnv a line of Rs 150, awaidmg the ^^hole of the dim 
tlie complainant by way of comiionsition 

The accused applied to the High Court 

P.N GodtnhOy for the accused 

*S' S Pathai, Go\ernment Pleader, for the Crown 

SliAiI, .T — Tlic nppliimt m this case has heen 
\ ictcd of c lusiiig gneaous hurt h> a rash and neg ir-*^ 
act under ‘Section 3 is, Indian Pen d Code 

it IS urp il on his lichnU tli it liH act ■^^as 

m.rmgliguii isillcgidlix the prosecution, th » “ 
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protected by section 8 S of the Indian Penal Code as 1915 

the compl unant consented to suifei the liaim caused to emperor 

liei and that the Iiuit caused IS not proved to be grie\- Gclam 

ous hint As regaids tlie first contention the facts Hvder 

which aie eithei pioved oi admitted aie these The 

accused who is a im peiformed an opeiation on 

the outei side of the upper lid of the light eye of the 

complainant The instruments used weie a pan of 

scissors and a needle which would be oidinarily used 

by a tailoi and not by an eye suigeon The wound was 

fcutuied with an oidiniry thread As the Magistrate 

con ectlj finds the most oidmaiy piecautions such as 

using pioper instiuments foi the opciation as well as 

foL protecting the eye ball disinfecting and steiehzing 

the instillments and using antiseptics wcio entirely 

neglected The medical eiidcnce shows that the open 

tion was needless and peiformed in a piimitiveway 

It is not shown thit it was in accoidauce with any 

lecognized Indian method Dr Prabhakai who has 

been examined on bcinlf of the defence that ho 

hvs not seen lid opeiitions peifoimcd bj Halams 

though he has scon cataiict opeiitions pcifoimed bj 

them On these facts it wis quite open to the learned 

Magistrate to find that the accused icted so i ishlj and 

negligently as to endangei hum in life oi thopeisonil 

safety of otheis lor wlieie as here a Hal im gnes 

out that he is a si illed opeiatoi and ch iiges eonsidei 

ible fees the publie ue entitled to the oidin 113 picctti 

tions which suigicil 1 nowledge legaids is impel itno 

To neglect such piecuitious entiieU is ntglic^Lnce > 5 uch 

as IS contemplated b> the ciimiml liw This ci i h is 

been \ei 3 fullj aigued befoie us biitwehi\c hcuxl 

nothing to induce us to thinl tint the lindiUo of the 

lowci Couit IS not piopei Ilie fict of the lecuscd h i\ 

ing treated a lai^^e nuiiibei of cases and according to 

him successfully w is lelud upon b\ Mr Godmho 

Quite njiait from the mill mit\ of the CMdeuce boiring 
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On this point, \\hich lias boon montionecl by the Migiv 
ti.ite, it apxieais that in many cases the diseises ticitid 
«incl the opei itions peifoimed by the .icciiscd Meie quite 
ilifTeient And theie is not a single case in whicli it i-i 
she\%n that the disease and the circumstances coniitcttcl 
With the opeiation weic the same as in this case Tlii'! 
lencleifa the evidence lelating to these &e^erll c^cs 
piacticallj useless, if not lllele^ant The point ni tin. 
case IS not whetlici the petitioner is at Iiboitj to iisl 
such skill as he may xiossess in x>eifoiming such optri 
tions, but TNliethei, in doing so, he his acted rishl} or 
negligentl} It mattcis not toi this iiuipose, whetlar 
a inactitionei is tiaincd oi not, he is bound 1 
avoid such lashness oi negligence as -^ould cndingcr 
human life oi tlie peisonal safetj of otheis, ho uiuhr 
tnlces an opeiation In our opinion, the iietitioner 
has been propeily found to hive acted nshh 
negligently 


As legaids the aigumcnt based on section 8*^ ofth^* 
Indian Penal Code, it is latlior difijciilt to accept t lO 
Ic lined M.igistiatt’s finding tliit tlio licensed 
^Mtilout the coini>l iinant's consent and ngain^'t her 
If he did so, he would be guilty of ciusing linrt, "U’d’ 

01 giie\ous whiclic\ci it mu} be, quite ludcpendtn 
of the consuleritioii uhctbci he acted iashl> ornir 
gently This appuontlj is not the prosecution o-i 
and that is not the charge against him Tlic gn' ^ 
of tlie chuige against lam is tlmt he acted rishl^ 
negligently On the c\ideuce, \cliit appears to 
impponed is When the toinphiin int was 

the accused tlic lattei per&uudtd lier to accept his 
nient, and hci compmioii Siyad II i‘<‘'an»n'. " 
tiKin bci to the accused and ^\bo ipi»mnH' 
in tilt skill of the iceiisid is a JIa/ iin, v> nitcs 
•’iilmm u> bis tn. itmcnt liie* conipl nnant h n 
tinu luu (qiportunlty to rcdisc iNliat it "as li' 



VOL XXXIX.] BOMBAY SERIES. 


527 


was asked to submit to ; but on tbe peisiiasion of botli she 
submitted to the opeiation In that sense she consent- 
ed to the opeiation But she haidly lealised the harm 
or the iisk of the haim, which the opeiation ln^olYed, 
and did not consent e\piessly oi impliedly to the harm 
or the iisk of the haim as lequiied by section 88 of tlie 
Indian Penal Code It is not suggested — ceitainly not 
pioved — in this case that the complainant had anything 
like a leal oppoitunity to lealise the natuie of the 
accused’s act, and the harm and the risk incidental to 
that act, so as to be a consenting paity to the opeiation, 
in whatever mannei it might bepeifoimed It is cleai, 
theiefoie, tint the accused is not piotected by section 8S 
of the Indian Penal Code, c\cn if wc assume that the 
other conditions ncccssaiy to invite the application 
of that section aie fulfilled 

Lastly, it IS uiged tint the hint caused is not pioved 
to be grievous The medical evidence on tins point 
IS that as a lesuU of the operation peifoimed the 
accused, comphiinant’s eje-sight would be peimanently 
damaged to a ceitaiii cstent This is not sufiieient 
to establish that thcie has been a pcimanent piivation 
of the sight of eithei eje in consequence of the 
opeiation It is not suggested in thi'* case that the 
huit IS otheiwise giievous as defined bj section HiO 
of the Indian Penal Code Tins contention appears 
to bo good, and must be allowed 

As logaids the sentence, liwing legud to all the 
ciicumst niccs a substantiil fine i\oukl meet tiu justici. 
of the case and no sentence ol impiisoniiKiit is 
neccs&aij 

The lesnlt, theiefoie, is tint the coiiMctjon under 
section 3 IS IS set aside and the petitioiur is comictcd 
of causing hint iindei section 317, Indi in Ptnal Code 
The sentence of impiisonnient is «set aside and that of 
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fine confirmed. The order as to compensation must, of 
course, stand. 

Conviction and sentence altered. 

B. n. 


APPELLATE CIVIL. 


Before ifr Juitice Heaton ami Hr. JutUee Shah 
DALPATSIKGJI NAHARSINGJI ( ORiojvii. PuiMir?) Appelunt, f 
RAISING rt NAHARSI.VGJI AM) oTntPS (oBiaiNtt DEPEsPtvrs 1 3) 

Respondents ® 

Hindu iai^— Afto/rf/on— of tneaUd adoption—^Tntalidlii adoj'tfil to^ nt 
entitUd to mamtemnce^Deelaration in witinj that the declarant udl f'c 
eer/ain landt at mamtenanc^-^Hormal agreement not erecuted—Cra^^* 
eamot be tued on the declnration^Inromplete contract. 

Uacler Hindu Law, a l>ON Til»o<e adoption lias 1>«D found to I"! inT»li 1 1 
no nglit to l>e maintamod out of tli« estate of the adopted family. 

The plaintiff, claiming to be the adopted son of the late Tliakpr of If 
applied to obtain C4.rt.a1n bnd$ from the estate by way of ^ 

Colh>ctor who waa in iliargi of the estate The Collector persuad''^ ^ 
preaint Thahor (<l<’f(.mltiit> to eitlk the matter Accordingl,), the dihn 
made a detlaratmu in nnting that he would give tin* Kankanp'ir 
wa) of iitamt4.iiani.t to the plaintiff nod hw ilireit lineal heir» Tlie d'fff' 
did not caeciito an> formal deed to couat^ the land* Tlie plaintiffs 
rccoer the KanWanpqr iranfa from the defendant on the ptrengtb 
decLaration — 

i/rld, tint till, dt fptiilant wna n»t Imund hy the doclamtion, whu-h ^ 
oiilj a atagt in tli< n g.iiitinn* whiUi, unlcM completed, tould t"*) 
at an} time li} itilxr cuh 

FinsT aiipral from ilic OccNion of C. K. Jfinl 

Judge of Ahinedab.ul. 

Smt to rrcoviT pO'^sossion of lauds ivlticli iK'Inn-' 
to the Mehclol estate in the Pancli Mabah Pi'itrict. 


Rm App.aJ Xo 2«l of 1912 
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The late Thakoi of Mehelol, Nahaisingji, diet! on the 
27tli Noveinhei 1883, lea\inghimsuiviving two widows 
Daiiaba and Bajiiajba Latei, Bajirajba ga\e bnth to a 
son Raisingji (defendant), but Daiiaba alleged that the 
child was siniiiotis Bajiiajba biought a suit in the 
Ahmedabad Gouit to establish that Raisingji was the 
^alldly boin son of Nahai&ingji She succeeded in the 
suit But the High Gouit decided on the 25th July 1892 
that Raisingji was only a supposititious son. 

On the 8th August 1802, Daiiaba adopted Dalpat- 
singji (plaintilE) as son to hei husband 
Ba]irajba appealed to the Privy Council on the 17th 
Novembei 1892 , and she succeeded on the 3id August 
1898 in having the decision of the Higli Gouit leveised, 
and in establishing that HtUsingji was the genuine son 
of Nabaisingji 

In the meanwhile, the Collectoi was appointed 
giiaidi m ot the Mehelol estate, on the 10th August 1S95 
On the loth Scptcinlioi 1900, the plaintifl applied to 
the Collectoi claiming “a fouith shaie in the estate oi 
at least something equisalent tUcieto as would bo suffi. 
cient foi lus maintenance” The Collectoi sought 
the advice of the Goveininent Pleadei, who was of 
opinion that “on the authoutics quoted and the circum- 
stances of the case theie is aciy gicit toice m it , ’ that 
“ in justice, equity and good conscience, as well as 
accoidiiig to law, the iictitionei has a good cuise, ’ and 
that ‘he i iii tJaj;n an ujuj^aJenJ mainttjj inre (j r, 
equivalent to lus fouith shiie) fioui the lULomt of the 
estate oi lands in lieu tlieioof liithuuctd b^ this 
adMco, the Collectoi dtsiicd Uusmgji lo sink Ddiiit- 
singji’s clum AetoidmgU on the 1st June IbKt Ru- 
snigu m ule the following detlii itioii IkIou. the Vssi>t- 
ant Collectoi undei his signitiiu — 

I 1 N iliir-in^ji Tlul, r if M lul 1 stiU ll H 1 Inii. to an 

ai lilt Ir tint lUllU atil In lintt imt tl 'Cvt hi's f r 

DlSl-3 
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maintenance, I have to gi\e lands out of mj tcanlas I accordingh 
\oInntanlj, Rue the Kankanpiir tcanta to him and Ins direct male de icnlint-i 
on whose extinction it mjU levert to me 


A foimal agreement to convey tlie Kankanpiii nanla 
to Dalpatsingji was to be latei piepaiecl and executed 
by Raismgji , but the lattei undei one pietext oi other 
evaded, the execution of the deed 


Eventually, the plaintiff bi ought the piesent suit to 
lecovei lands in Jivai (maintenance ) equal to one-tifth 
shaie 111 the piopeitics belonging to the Mehelol 
estate as the adopted son of Nahaisingji or in the alter- 
nati\e the lands known as the ICankanpnr iianta 
The defendant Raisingji contended tniet ahci that the 
plaintiff’s adoption was illegal and aoid; that he 
foiced to gi\o the Kabniajat dated 1st June lOIOinidor 
compulsion and feai of injiii> , and that the Kabul ij >j 
^\as uiienfotcoablc in la^ and no claim could ho hw* 
on it 


The tual .Tiidgo liold tlmt tlio adojilion w.is 
and gave no tight to tlie plaintiff, and that * 
Kahulayat was not cnfoicoable, on the follo’CMU- 
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But eM.n m tlio above \ lew of tlie it it only ft cjutract for the 

traii'fcr ot the property and liaii not the effect ot itvelE creating any interest in 
orchargeou such property (t«fe the cdicluditig portion section 64 of tlie 
Transfer of Propertj Act 1882 ) It may form the basis of a smt for specihe 
jierforinance of the tontemplattd deed of (.ooacyuiLC but tlic present suit h 
not for that And I am distinctly ot opinion that I as a Lourt of Equity 
would be estreiiielj rcluLtaut to decicc spccihc pcrfonnancc in euth a auit^ 
Seven supposing that the coiuproiiiis" was qiutc soluntary an 1 free fioiii 
undue influence 

The suit was theiefore dismissed 

The plaintilf appealed 

H C Coyaji with 6f N Thako>, mid H V Diiatia 
(toi T R £)e&ai), foi the appellant 

G K Patekh, D A Khcne, and U A' Tmedi, for 
lespondent 1. 

S S Pa//frt>, Goveinmcnt Pleadoi, foi lespondent 2 
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Shau J —The facts which lia\e given use to this 
appeal aio brietiv those Nalnisingji, Tlnkoi of Meholol, 
died, in the yeai 18S1, leaxmg two ^ido\\s Dauaba and 
Bajiiajba Bajiiajln gavi hiith to a voii named 
Raisinjgi, whoso legitim ic> was disjnUed bj pauabi. 
Bajuajba filed suit "No 907 of lS8(i to establish that 
Raisingji was the natm.il son of Nahaisiiigji She 
succeeded in the suit, but in appeal the High Couit 
leveiscd the deciee of the tiial Comt and hold that 
Raisingji was not the son of Xahaismgji Theie was an 
appeal, how e\ei piefeiiedbj Bajiiajbi to Hei Majesty 
in Council with tlie lesult that the decision of the High 
Court was leveised and thatof the tiial Court restored 
in 1898 The High Couit decided the appeal on the 
2oth July 1892 A few days after that D inab i adopted 
Dalpitsiugji, the present xdaiiitill, on the ''th August 
1892, bcfoie the applic ition foi lca\c to appeil to Her 
Majesty iii Council vn.I'* made on the 17th Xo\oinbci 
1892 The estitcwas maniged b\ the Collector 4i(ter 
lS9o as the guiidnii of Ddx>at««mgn md after on 
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Lelialf of Eaismgji E^en aftei Eaisingji .ittuncd 
majoiity the management of the estate lemaiued 
the Collectoi of the Panch Mahals midei section 2() of 
the Gujarat Talultdai s’ Act ( Bombay Act VI of 
The estate among othei things consists of Tahilalnri 
estate and ceitain loajita lands The Collector continued 
togi\e ^a^•5lngsIlmsby waj of maintenance to Dalpat- 
singji even aftei the judgment of the Council 

In Septembei 1901), Dalpatsingji made an application to 

the Collectoi lequestinghini tobnngabontnnamicililc 

settlement between bun and Raisingji In this 
cation he put foiwaid liis claim to a part of the eshte i-* 
the adopted son of NahaiMUgji. In 1910 it is 
that Raisingji agiecd togi\o to Ddpatsmgji ccrluo 
land known as Kankanxuu ivaiita by ofy"9i 
(maintenance) But Raisingji failed to cur' out tni'' 
agieemont, and Dalpatsingji filed tlio picscnt suit to 
onfoicchis riglits as Nalnisingji’s adopted son ‘ 
claimed one-flftli shaio in the estate and, intlieall^*' 
native, the Kank.uipui watita, both iccoidmg 
as ’Ts ell ns undoi the agreement of Ist .Tunc 1910 * 

defendant RntsinKji who is the icnily contesting 
lesifited the tlnim on \«iions giounds The Icar 
Joint Judge, \\ho lu ikI tin suit, dccidid agnn‘>t t » 
plniiitifT on the mateiial issues, and dismi^-scd lu'' cli'f” 

Tiic pi iintilT lias now appealed to fins Court 
Cojaji on his iKhnlf his argued two points onU 
support of the appeal Pirstlj, it is contended that cm ^ 
if the pliiiniiirs ttloplion lie m\ did ho has u right 
in iinton nm on hts idoptiAo fiinnlj aetonling to Rnu ” 

L iw ind sieonilh Hi it «nde*r the ngrtiuicnt t>^ 
phuntitr IS intitlul to iIk Kimk mpm iianfo 
eonetikil h\ Vr Co\aji— md I think \tr\ 
conetdi.l— th It aftir till ilnding of -the Prn.N Cotiu^ 

as to III. htifusof Ru-inpji tin phiintitrs adopdon 1^ ^ 

Din dll t innot Ik» iiidntiiiud is \ ilnl Xih'ir^lu-^ 
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liiMUg T. nituial son 'iccoiding to the finding of the 
Pii\’T Council 'it the date of adoption Daiiiba could 
not be inesnmed to ln,\e my authoiitj fioin hei bus 
band to adopt Tlie fact that the adoption was made by 
hei it a time wrhen tile High Couit li id decided in lici 
fuom ind igainst Raisingjis stitus and befoic an 
application foi Iea\e to appeal to Hei Majesty in 
Council w IS made in Noaembei 1898 cannot atlect the 
question It is not neces'^aij to deal with this point 
anv fuitheras it is not contended befoic us that the 
adoption of the plaintiff liy Dauaba is \ did according 
to Hindu Law 

As legards the contention that a bo\ whose adoption 
IS found to be ins alid has a light to bo m untamed out 
of the estate of the adoptise family tlieic is neithci text 
noi pieccdent in support of it Dm iba hid no autho- 
rity to adopt The meic fict that ceiemonies weie 
propeily peifomcd ind tint Dm ibi thought that she 
had authority to adopt would not affect the question 
As pointed out by Sii Miclncl Westiopp C J in 
LaJ sliMoppa V Ifamaia^^ Anmvdid uloption woiks 
nothing It leaies the alleged adoptee piociscly m the 
siinc position which he occupied befoic the ccicmony 
no mattei how foimally it mir ha\e been celcbiitcd 
The Madiis High Court has til on the same \iew m 
Baivani v Amhdbny^ which is leforied to with 
appro\al b\ Westiopp C I in La! -ihmuppa 'i ca’ie 
T>lr Coyaji levied upon ceitiin obscii ilions in Aiiycit ii 
^ ^iladatclu ^ But tluy weic not ini.c''^it\ tui tlic 
decision of the cisc It is dilhciiLt on pimciplc to dlow 
the contention tint c^cn though the uloption iiiu be 
invalid the idoptee his a legil light to luaiuiLiiiiKc in 
the adoptive fimih I sn this stiiciK with icftreiice 
to the ficts of this CISC Then, la no quc-^tiOn of 
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acquiescence heie on the jiiitof Raisingji apait from 
Dalpat the agieement of June 1910 The plaintiff is not pio\e(l 
RiNGJi liave lost his light in the family of his birth It 

lUisivoji may be that in consequence of the llehelol estate hung 
fai moie valuable than the estate of his natiiial fsthor 
ho maj” have piefened to talce his chance, wlnto'orit 
may be, in the adoptive family Mere omission on hi' 
pait to asseit Ins light to ashaic in the estate eUii" 
natural fathei cannot enhance his lights in the Dniih 
of adoption It is not nocessaiy to considci whether 
the plaintiff would ha\e any light of maintcnanct m 
Ills adoptne family, if it ^eie pio\e(I that he had in 
lost his status in the family of hisbiith, though even 
then it would be ditlicult to accept tlio pluntilf*' 
contention I bold that having regnid to the fict" f’* 
the case, the plaintiffs adoption is invalid nndtlid^‘^ 
has no legal lights in his adoptive family. 

Coming to the aigumoiit based on the agicemcnt, d 
necGssao to state a few facts lelc^ant to tlie point 
ha\e alieady mentioned the plaint IflN application to t i 
CoUettoi foi an amicable settlement The Collpt*^ 
consulted the Oo\einmt.nt Pie ulei of the Di''tii‘'*' " 
happened to kno\c the case of Dalpatsingji 
Gocernment Pleader advised that “in justice, cejutb 
and good conscience as well as accoidmg toh" 
potitioiici (i • , Dxlpatsingji) had agoodc.ui‘'( 
not unliKeh that the Collector and the 
Collector ucic influenced b\ this opinion 
uas iier-unilcd to settle the matter Actoiilingl) 
undcitook on the 1st June 1010 in the pic“onco o 
Ap''istant Collcctoi to gi\e his Kiuiknnpur 
\\a> of maintemmee to Dalp itsingji and In-* 
lim il heirs It IS not ilcnittl b\ tin jdainliil. 1*' 

Is Instate, that u document conM.'ing *1>‘’ 
him ^^.ls to 1)0 executed niid registered Hter ea^ 
Raisingji and that he ( R lismgji > neM r npP' 
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execute the document It is the declaiation oi the 
statement made bj Raisingji I efoic the Assistant 
Colloctoi that lb lelied upon bj the,pliintifr as an 
apieement togne him the Kanl anpui ivania llieie 
aie \aiious difficulties in xcceptmg the said declaiation 
as a final and binding agieemeut In the flist place it 
IS deal that the declai xtion maika i stage in the 
negotiations is to the pioposed amic iblc settlement A 
document giMiig effect to the declaiation oi statement 
was to be executed 1 itei on though it is not mentioned 
in the declaration Raisingji lefused to execute it and 
aftei gi\ mg an iindei taking nevei expressed his w illing- 
iie&s to caiij it out Infoim the document is not an 
agreement It is neithei stamped nor legisteicd If 
m effect it cieatos an uiteiest m immoieable piopoitj 
it must be legisteicd The plaintiff contends liowovei 
that it IS meielj an agiecment to con\C 3 and does not 
bj itself cieate inj interest mlusfaaoui in thopiopcitj 
and that it should be specifically cnfoiced ns embody mg 
i fail settlement of the dispute between tlie parties 
Iho ^^hole conduct of the defendant Raisnigji shous 
that he wis loady at the time of tlie declai itioii to gi\e 
the Kanl anpui ivania uid that he changed his mind 
uhcnitcimc to the stage of gmng effect to the settle 
inent Appaiently the plaintiff liad gixen no coiicia 
ti\o undeital mg it tlic time md lam unable to sec 
anything in the cise which lestiicted his liberty m the 
eye of la\\ to isseit ins claim to a fifth share ui the 
i state as he h IS done in the piosent suit Of course it 
m i\ bo tliat haMiig icgiid to his oua interests ho ma% 
not m fict haic ciicd to do so But that is not the test 
Haling Kg lid to these considci itioiis it stems to im 
that It was quite open to the defend int Raisingji to 
chingc his mind Theic wis no coniplctnl contPict 
All luulcit il mg of this J ind maiks onli i st ige m tin 
lugotutions which unUbb comiUtid niai lie bi-okcii 
off at uii time bi cithei suit 
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Secondly, it is clearly an undei taking, ■which no 
Court would enfoice against Raisingji He was admitt- 
edly a man of -v^eak intellect His estate ■^'as managed 
by the Coliectoi imtlei section 26 of the Gu]aiat Taliikdais’ 
Act, piobably because he was incapable of managing 
his ow’n estate as stated by the witness (Exhibit 52) He 
would be under a disability to entei into any agree- 
ment with refeicnce to any pait of hispiopeity without 
the sanction of the Managing Oflicei under section 29 A 
of the Act I do not dcsiie to express any opinion on 
the question whetliei this agioeiuent, oven if otherwise 
good, IS not invalid for want of the necessaiy sanction 
undei section 29 A, as the point is not aigued anil as il 
IS not quite necessaiy to come to any definite conclii' 
Sion on the point But these facts cleaily render it 
necessaiy to examine closely the promise made by sncli 
a man The piomise mado by him is piacticall} 
Without any consideration to support it I am not sure 
that the defendant fully lealised the effect of the 
expiession lefeiiing to the diiect lineal hens of Ralpat* 
smgji in the statement, which would apparently 
include daugnters It is a matter of common know- 
ledge that jiLrsons in the position of the Thakor o 
Mehelol would be ordinarily unwilling to gne 
lands on teims, which would make it possible for the 
piopeity to go out of the hands of the male raeinbei»o 
tlTp family The ivanta land was selected bee 111*50 “is 
stated by the Assistant Coliectoi inliis oMdence, it 
not possible to alienate Talukdai’s estate under section 


29 A of the Giijirat Talulkdais’ Act It wis 


Inrtll' 


lealised that the sanction umlci section 29 A would ^ 
necessao not onl> for the alienation of thoTdnkdw^ 
estate but also foi the alienation of ivanta land (' ^ ^ 

iion-T.ilnkdaii estate) Eion if the reason for 
the wanta I md was to avoid the iioccssitv of a 
or the Go\ ornor-in-Conncil under section 51 of tl'^ | ^ 
which IS belli bj this Couit to lelato to tlio Tain t 
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estite of 1 Tilul ifxi ind not to any piopeityof tlie 
Talulvclai lieUl on non Talukdaii tennie tlie rosnlt was 
that ivanta land wis to he given mi hy the defendant 
It IS obMOUs — and in fact it was not denied hy Mi 
Cojaji — that geneially speaking the teniiio of the 
xuanta land would he moie fa\ouiable to the 1 oldci 
than the Talukdaii teiiuie These aieseveial considoi i 
tioiis winch lendci it neoessaij m the mteiests ol 
justice to hold that R usingji is not bound by i piomibo 
of this chaiactoi I would ccitainlj decline to speei 
ficallj enfoice inagieement of this 1 ind eaeiiif the 
suitT\eie tieated as being substantially one foi the 
spcciflc peifoiinance of the agieement 
Lastly it may be stated that Mi Coy aji has discussed 
tho oinl cMdcnce lelating to the so called agicemcnt 
faiilj and fully bofoic us and\^e hue not found it 
necessaiy in this case to heai the counsel foi the 
defendant Raismgji It is clcai that tho Rc\onno 
Authoiities acted faiily and honcsth They ^^olc 
pemuadedby tlie Goscinmenl Pleadei to bclieaellnt 
Dalpatsingii had a good claim ind the Assist int 
Collcctoi St itos that in bunging iliout this icsultho did 
use peisinsion but no piessuic I do not thinl tint 
the learned Tiidgc belon meins to hold m\ thing iiioic 
than this n tint i inui of Riisingjis intellect if 
peisiiadcd by the Assistant Collectoi ind Collectoi is 
Id cly to y icld e\ on igainst bis ow n ical w isbes and 
that a consent given as the icsiilt of bucli iieisuasioii 
should not bo acted upon if in fact it happens to be 
against the intcicsts of the conseuting pait\ and if he 
Ins ictiactcd it dmost immediatclv aftoi giving it 
ibis ippoiistobc ifiii infnciici fiom the cv alcncc on 
the point iiul Is I InvL ihtailv *slatcd the dcrnulanf 
c lunot bo bound bv a biro piomisc of th it cli irictcr 
The lesiilt thcroforo is tint the decree of thelowi,i 
Comt IS nflirmcd with costs Eich ic'^pondcnt is to 
h uc a sepai ito set of costs 
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Heaton, J. : — I wish to add only a few words in the 
matter of the conduct of the Revenue OfUcers which 
has been brought to our notiee. I wish to say that in 
* my opinion these Officers acted with perfect propriety. 
They obtained the legal opinion of their local advisers. 
They then endeavoured on the strength of that opinion 
to persuade this y'oung Talukdar to make some pro- 
vision for a vex*3’ unfortunate man and in so doin" it 
seems to mo that they were acting very properly. Bat 
the document which this young Tiiakore signed, was, it 
seems to me, merch' a written record of a declaration. 
It was not in its true sense an agreement at all. In >o 
far as it had anj' formal character, it was merely a 
declaration made before the Collector. Obviously it 
was not intended to be a final declawtion because a 
more formal deed was to follow, 

I agree in the order proposed by my learned 
Colleague. 

Dvene 

R. R. 
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Before Sii Bonit Scofr, Kf . Cl,>rf Jn^ttre ami Mr Jiiel-re r>olch'<'-' 
KESllAS IlARGO\AN DiFfc\p\\T), .VrrEii vnt, i. 

MiNon. BY ucn NEXT rniKM., Ill R F.\TiirR.l»AKlIALI MOTI KAU 
Plaistifk), Reopospest. avp KHSIIAV llAIUrOVANO^moiva I’t-H'Tird 
Appelust, r BAI GA\Dl. siiKon. i.v nrn r^Tiitfi MOTI KALA 
OTHEr* (oRK.is^j DErpSPANTS), Rf-5POM>P\T.‘*.° 

Ilimhi Lair—D,iie'.}„i,„„ „f manmiie — C>i*foniof 

ether .hrorre ,),e other on jeoymenl of a em of o.o.e;, 

the caite Cimtom iminorat ami cannot he rtcoynhal l;i the C'Xirt— 
Coxtra.l .1,1 ( IX ut IS72) »ect,„H SS. 

Acri-tnii, "tnti.il,,!,,.., [ 

t]f i.ui In ■ii«.iuhp(| li^ titlicr or «if<' nenitnt llif ‘ 
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tli\ oaed j'artj , the solo conditK n attached being tl e pajuient of a sum of 
iiionej fixed la the caste, cannot be recogni'sed bj the Court It inu«t be 
regarded a< imiuoral ci ojif>osed to public policy aMtbin the meaning of 
section 2d of the Iinli in Coi trict \tt (I\ of 1872) and la ei lally repugnant to 
Iliiiihi Law aaliich regards ttic mariiagc tie IS so sacrcl that tlic possibility 
Ilf dnerce on the 1 est of gioiinds is pcniiittod only as a reluctant concession 
i7ci7 V ^orsnw Goja .and licj \ Bat Jiupa^^ followed 

Secovd appeals against the decision of E. Clements, 
Distiict Judge of Alimedahad, confiiming the deciecs 
passed by KeshavLil V. Desai, Joint Suboitlinate Judge 
of Ahined.ihad, in. two suits Xos 2G7 and G03 of 1912. 

These \%eie two cioss suits, one (suit No G03 of 1912) 
bioiight by the Imsband against his niinoi wife for 
lestitution of conjugal lights and the othci (suit No 2C7 
of 1912) by the wife against the Iiusband foi ilissolution 
of inaiiiage. The paities belonged to PalJiah caste 
^^hlch was diMcled into two f.ictious Int)iO}cai 1899 
lilaintifT Keshav was matiied to defendant, Bm fiandi, 
who was 15 ye.iisot age at the date of tlto suit No G03 
of 1912 Bill Gaiuli had not lived with Keshav as ho 
belonged to opposite faction Kcsh.iv, theiefoie, sued 
hci loi lestitution of conjugal lights. It was contended 
on hot belialf that maiii.igc in paities’ caste w’as a simple 
contiact subject to a condition sanctioned by custom; 
that it may he put an end to attliowjsh of the wife 
subject to a paj mont of money, that accoiding to the 
lesoliitiou of the c.isto ii Iiiisbind ivas bound to dnoice 
.1 wife on ollei of Us 94 to caste Patel h\ tin* w ife’s 
suhi. , tlw.C aa awLQij.at at Rs oat ol tUis wa*' to lud 
paid to the liiisbiUul tli.it tlio fi^ed aiuoiint of IN 94 
was oflcied to the leulcis oi the f.ntion (o which 
defendant belonged ; tli it the amount w.is not accepted 
Relying mion tlioc.iste ciiMoinaiul tlie ic-ohuion, Bii 
Gandi by her next fiiciid, hei fithei liUd.i''Uit iNo 207 
of lOl.l) against hoi luisbiml Kolun for di-">oUitioii of 
m.iiiiago. llioicin defendant, Kcslia\, conleudod that 


1915 


Kisdav 

Hapgoiav 

Bai 

Gandi 


lO Os-b4)2 1} 111 U c K IJl 



olO 

iyi5 

Keshan 

IIargo^an 

I 

B\i 

Gandi 


THE INDIAN LAAV EEPORTS [VOL SXXIX 

he did not adnut the cubtom set up, that the clnorccs 
weie gneu in paities’ caste if both the paities "were 
'^lUing ami not othei^isc that tlic Com t could not 
enfeitam a suit of this natme 

The feuboidmate Iiidgc found that tlie cu'jtoni in the 
caste of gmng di\oices was inoved and that it could 
be acted upon accoidmg to law He, theiefoie, alloWLd 
Bai Gandi’s suit foi dissolution and dismissed that of 
Kesha\ foi lestitiition of coujngal lights 

Keslia\ filed t^o appeals Nos d35 and 33G of 111" t® 
the Distiict Couit at Ahmctlabad and in both tlie 
appeals the deciees of the Siiboidinate Court wlk 
confiimed 

Kesliav, theieupon, piefeiied two second appfi'^ls to 
the High Couit 

(? N Thako) foi the appellant (m both the 
appeals) — I contend that the custom alleged, e' “ 
held established, is oueiahich the Coiuts uiU lefu&o to 
lecognisc It is against public policy and ngam'st the 
bpiiit of HmduLaw Thelowei Oouitslmemistindtr 
stood the elFcct of the \aiious lulings lofeiitd to 
These decisions Iciac no doubt that a custom such a'' 

IS pleided in this e ise cannot be lecogni^’Cd I oil 
lieg ^ Kat'ian Goja and Upg a Sai O* 

V Hatfn Lahi^ Iiahi\ lieg ' 

Haghu^*^ , Ncii ayan Blmt tin v Lai tug Bhai 

The tase of iyani (iiafmyam ChetU ' 

IS quite difleient Itpeiraits di'oico ? 
vixitnal ag} cement The Courts ha\o gone the IcuSt * 
of convicting persons many m g ivitliout liaMOg 
puor maniagc \alidly dibsohcd 

(0 (18C4) 2 Bom II C R 124 O’ (1876) 1 

(1870) 7 Bom 11 C R (V C 1)133 (1677) 2 U." 

(1676) 1 Bum 07 (♦> (18'>0 l“ 
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G iT Prtre/u/i foi theiospondontCmboth tlieipi^eils) — 19I5 

The cases cited do not estahUsh that a custom by which KFsni\ 
a woman can get her di\ oicc on payment accoiding to 
c iste iis >gc lb ^n^ alid A leinaiiiagc without a divoicc h\t 


may be iinalid, but no case e\inesbly sajs that such a 
dnoice if peimitted by nsage cinuot be giantcd In 
the pieseiit case tlieio being a custom compelling a 
di\oicesuch a divoice shoald be allowed on the 
stiengtli of the custom pio\ed see Sankat aluKjcim 
Chcltix Sitbhan , Jiiknix Queen- E mp) css^^K 

Scott, C J — Thebe appeals aie biought in two suits, 
the one being a suit for tlie lostituliou of conjugal 
lights, and the othci a bUit loi dissolution of maiiiagc 
The plaintiff in the suit foi i..stitutioii is tin adult has 
bind of the defendant, a muioi who has iti lined the agi 
otpuboity Tliedutj is uniiosed In Iliudu Liwupou the 
W’lfc to leside ^Yltll hci luisbaiul sec To! oit Mon Mohtm 
JunaflUL V Bamnta Ennidi Thoic is no 

ovidonco tint ho has been guilt> of such conduct as 
would justify Ills wife m claiming the piotcction of the 
Comt The defence is tint the defendant is no longoi 
the plauitilf s wife and it is to obtain a declaiation to 
that effect that the ciosS suit lias been biouglit in hoi 
name It is claimed that by vjitiic of a caste custom 
the iniiioi wife can by the evpiessiou of hei dcsiic 
so to do accomp lined b\ a |>i\iuunt ol mono\ the 
gieitei put of \\hicli gois to tin. c isti iiid a ''UmII 
poitioii to the uii\MlUng hubbuul licc hcistlt lioin the 
maiiMge tie 'Whethei such a custom couUI hu ii- 
cogni'sod b\ tlie Couit in the ca^c of in adult wilt 
will be (bsenssed latei m tins judgment The i»k i m 
the Wife’s wiitton btatement is tint the miirnge 
IS a contract subject to a condition suictioncd bi 
custom, that it may bo put an end to at the wish of 

(1891)17 5Iu! in o C17 
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tile "^ife subject to a payment of monej We cannot 
accept tlie position that inamage among Hinilus 
only a contiact, but even if it wcic so, it could onlj be 
a contiact wlien concluded between adults cap iblt of 
coiitiactiDg Tliat js not tbe case heie, and it i** 
piobablc that the child wife wiio is put foiwudas 
paying money foi the caste and for the lepudnted 
husband is moielj a paw'n in a game betw ecu those who 
aie the ual instigatois of hci suit and tlic opposite 
paity in the caste wlio dispute the existence of tin 
alleged custom 


The jiai ties aie Hindus of thePakhali caste Bapjte'U-' 
tint, factions hiving biokcn out in the caste, ami the 
husband and his fathei.in-law taking ditTeiont fcule" 
the wife IS anxious to dixoice tlie husband Shochim" 
to be entitled to do so h,\ vntue of a caste-custom \\ Inch 
authouses eitbci spouse to dnoice the othei, agmn-t 
that othei’s will and with oi without any 
lenson, on payment of a sum of monej fixed by the^^dc 
fiom time to time Tlie lowei Couits ha^o 
deciee in the wife’s fnAom, holiling tlmt the custom '•'■’t 
upwaspioAed, and that it is not opposed to pidda 
policy HaMiig legaid to the iecenc\ of the ^ 
lesolutioiis puipoitiug to .jfiiim tins custom, to ' 


iiicompetcuce of the caste to pionoiiuco laaiimg^* 

and to the iccitals in Aaiious deeds to the clfcct t i| 

those yViiV ufs weic executed with the consent of 
spouses, we doubt \co much wJiethci the 
that the alleged custom la legally established 
snppoUcd by the evidence on the lecord 
picfei to put our judgment on the biouler ground 
the alleged custom, a‘?suming it to bopio\ed, 
teg.irded .is imnioinl or ojiposcd to public iiolic.' 
tlu intaning of section 2 > of the Iiulnn Contrmt t 


A Old 


In oui n))ujion this mcw is .ipparciil fiom a coU'i 

uon of tilt mtic cliimctei of the custom '■it up ' 


■idin 
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IS 'ilso to 1)0 sxippoited hj the decisions of this I9i5 
Com t Kr II 

II \iiro\AV 

The custom pleided IS, IS we 111% e said, a custom by 
wliich the maiinge tie can be dissolved by eithei Gandi 


husband oi wife, against thewishof tliedivoicediiaitj 
and foi no leason but out of mcie capiice the sole 
condition attached being the jiajmeiit of a sum of 
monov fixed bj the caste That sum admittcdlj is 
liable to altoiation fiom time to time at the will of the 
caste Its ■)•> today it mav be Rs a tomoiiow Wc 
need onlj sav that ni oui opinion it is impossible foi 
the Couit to iceogmsi tiij such custom as this it is 
opposed to public polics as jt gots fu to substitute 
piomiscuitj of intcicouise foi the 111 iiingc u 1 ition ind 
IS, wo think eq.ualh icpugnintto Hindu Law whicli 
legaids the maiiiagc tie asso Slued tbit tiu possibiliti 
of divoice on the best of gioumls is 2>cimittcd onlv as a 
loluctant concession The icqnitoincnt of the pivmcut 
of i sum of mone\ on which the Ic lined Disti ict Judge 
lelies seems to Us to be imm itcii d ind wc c in sec no 
subst intial dislinetion between tin iccognilion of this 
custom and the iloclaiation tint tlio tic of mam ige ^loe^ 
not exist among Hindus of tlie P d b di caste 

\s to tlic ciscs it w IS 1 lid down isc iih is lv 7 G ii\ Rffj 
\ ^anibhii 111 it the Coiiit tlois ni 1 ucognivi 

the autliout\ of tli ( isti todtiliii tiiiinii \iml oi 
tw gvxc: 'ivf iwomma •ivin'iiix Vi •i-s'iiiu 

tint this inline w is not followt I in Jttl » » \ (hi n 
Pmpi lull tluu tin U iiiuil hi I^as t in I lb it tin 
husband b ul uliinpiishcd his wik so tb it i os dmsiun 
IS of no lutlioiitv on tlu jnx Aiit lius In I, / \ 
/\(i) (di G(j(i iml li <i \ B II will b wiix 

uimiinl cists tilt qmstioii wiswluilui iwoinmif 

l*' (18 ) 1 n Tl" * (IS J 19 Ca! G'* 

0) (181,1) i 1 11 L I l»l 
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tlie Talnpcla Koli caste ■was punishable uncloi section 491, 
Indian Penal Code, or -whether she could successfully 
plead a caste-custom undei which a marueci -womati 
■was permitted to leave her husband and contnct a 
second maiiiage without the hushand’s consent ; and 
the Couit said that ** such a caste-custom, oven if it be 
pioved to exist, is invalid, as being cntiiely oppo'^ed to 
the spiiit of t}ie Hindu Law ” That decision vas 
given in 1SG4, and, so fai as we aie awaic, has ne'oi 
since been doubted It is, v.g think, diiect aiitIiorit3 
in fa\om of the mow tliat the enstom which is set up lu 
the piescnt axipeal, and which in essentials is indi*’ 
tinguishablc ftom that jileaded in the case of ISGt, 
cannot bo locognised by the Comb The decision m 
Jdeff ^ ICafSdn Groja and Rea v Uai wa-' 

apinoied and followed by Sn H Westiopp C ^ 
MelviU J in N'atai/an B/iat fin V Laving Sh^i/lu^ 
We may lefei also to Ujt v Hathi Laht^K decided 
in 1870, wheic it -was held that a custom wim-b 
fliilhori9od a woman to contract a second mirrngc 
without a divoice, on payment of a ceitain sum to tbi^ 
caste, Mas an immoid custom which should not be 

judiciiUj ii^cogiiiscd The custom in the piCscnt ci't 

«eom‘' to stand on no highci position, foi if the mere 
payment of money to tlieciste cannot soiio to laluhh 
a lemaunge without a duoice, the same leasonmg 
•would make it insuflicicnt to ^aUdato a divorce witbon 
the consent of the other siimise, as the elTect m 
dissolution of the mai riage bond would bo sub-’t mti i } 
the same in both cases 

On these grounds wc me of opinion that m tl"^ 
suit foi dissolution of manure tlu ippcal mu*'^ ^ 
allowed and the suit dismissed with costs tbrotmbo'i ^ 

Ml fiokuldis foi the wife has load alhd iMts decant 

" (IK I) »1 m II C 1 124 m (lS77)2n n 1^ 

(ISTO) 7 B )n» It C It (A C J ) 133 
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that since the lower Court’s electee the wife has 
contracted a second mamage witlt anotliei man, but that 
fact appears to us to have no lelevance to the only 
question laised tn the appeal, the question, namely, 
whether she was entitled todivoicc hei flist husband 
by YU tue of tlie caste-custom. 

In the husbind’s suit for restitution ol conjugal 
rights, the only defence now made is the divoice based 
on the alleged custom, and, since that fails, the suit 
must be decieed with costs thioughout. 

Decrees reversed. 
j o. R 
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Bffnre Sii Dxvl Sott Kt CUtrf Ju>tt c anl Mr tlatchrlnr 

KHATHA DvuaiiTLU it M \HAM\DALLI ABDULAI LI ( >mi\a Pi.u\T 
III) \PPKLLANT t SlILKlI ADAM HUbLNALLA \ ASl AM) OTllBlts 
(OKIQIN At. DeFENDAMS) llCSPONDEhTS ® 

Court Fee^ Act {VII of 1370) section 7 elame II' ( f ) ant snlion II— Suit 
for accounts and admnitlraiion — Valnalioii of the suit fur 2»iriiotes of 
court fees 

In a suit for icoints iiid j 1 ii Mi'lutiou <»f th iMUt 1\ Hits Court the 
cHitn wts \alii 1 U U 1 11 f r )nir|> is > >f t lift fi m I it K' 30 00 OOO 
for jiiirpo.<cs lit juns hici in iii ] [ih .i krs tics If « is t rifm J si wti l.ih ilf of 
till, ikfeiulmta tint tin. suit liul not 1 iiii | r jirU » ilui 1 f i ) 'ir| >s ' of is iirl 
fics in\stnui.li ns tin s nt mis lut in i iniuii trtti ii lunt I ut « is iiiiiToit 
a chiiu lij till iiliiiitifl for !iir»!im iii tli slit Tins i ml i ti it f unJ 
fivour Mith till, I iMir C mrts mIii Ii Ii 1 1 ilnt tli nt w i- ii if r d 1 ii ii .tra 
tioii mill till, stamp ihitt mis i».isbIK n tin \ ilm f ilnuifTi- i-l arc in 
Ihi iiqxrtt wlnih ammiiti.l t IN t.7 'bi I-*0 

On nn'iil to till Hull t iirt 

® I ir-t Aj ix-nl N, ^3 of I**!! 
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1916 £{>ld, tint IiftMng regard to tlic statements in tbe phint an nclmimstration 

Khatija^ *’'*’*■ maintainable ami that it could be treated as a suit for account The 
V pUintifl would therefore, be at bbertj to value it at Rs 130 or any other sum 

HiEEil Adaji undei section 7, clause IV (/) of the Court Fees Act 
IIpSEVALLS. 

In the event of a decree being passed for a larger amount than tint co%ereil 
by the fees already paid the pUratilf would he precluded bj the provisions o! 
section 1 1 of the '»aid Act from executing such decree imtit fees liable on the 
whole amount of the decree had been pud 

Appeal against the decision of Motiiain S Advani, 
District Judge of Surat, rejecting the memorandum of 
appeal against the oider made by N. R. Sfajumdar, 
First class Subordinate Judge at Surat rejecting the 
plaintiff’s suit. 

One Tyebally Sheikh Ad.im cairying on business 
Surat, Aden, Hudeida, Jedda and other places outside 
India died in the year 1876 leaving considerable raove- 
ablo and immoveable property. Plaintiff as his hem 
sued for an order directing the administration tlnough 
Court of the estate of deceased Tyebally and for ascer- 
tainineut, sepaiation and delivery to her of her share oi 
tlie residue of the estate In paragiaph 31 of the 
plaintiff stated — 

' Since tlie Accounts of tbo e\i<l estate and cUccta nml of th^ 
hive not been made np nod many of the heiM of T.)eball> SbcA Adif" 
hive died kavma; heir* beliiml them and stvornl out of them tv'* 
removed from the properly of the bnu ..I hare «o jiieanj of knowing who th 
cliiinitits arc, who tan at present legally get their share* and «lU‘-h of 
htirs now desire to put forwinl their rlviins, anti whil propittv aii<l ol'**'” 
nnd Inhihtiei there are, nml who^eaiid of whit nitiirc the ihim* 
in tb" firm’s property there are at present, and w hat amomil of *” 

he found on taknut iccounU of the busmess Siuularly as h ** 
t > examine the accounts from the liooks of the firm in onW to k*'''" * 
defimtih the vihie of this claim eannot le aHiertame*! For this sn 
reisoiH I mu obligCtl to file this suit for taking account* and fir prai 
« 'ttoU ailmmKtcreil ' 

The suit 1 VUS valued at Rs. for purposes of court 
ffcs and foi purposes of jiiiisdiction and pleader** < 

Rs .id.oO.fKK). The defendaufs contended that ihe 
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had. not been piopeily valned foi the purpose of couit I915 
fees and that the plaint should, theiefoic, bo lejocted ~Kiutua 

The Saboulinate Tudge held that on the facts stated biiEMiAniM 
an administration suit was not maintainable His 
leasons weie as follows — 

I tiunlv that on the facts stated an administration suit is not iii'tintannl h 
The administration of the estate of a deceased poison consi-ts first tn paying 
In-, funeral expenses next Ins debts an! then the legicics itnler tlie will 
(if any) The residue of lus estate is then to le dnidcd amongst tlic residnaj^ 
legatees it any or amongst Ins heirs if he lias left no will In tlie prcsitit 
instance the deceased died intestate more thin 3o year, ago and no fiininl 
charges iii legacies an I no debts are to be pai I or ioUected The remarks 
made in the cave tf i’losojw Kuttan Devi v liait /andra Si/i^k aid olheis 
17 Ind Cas 165, apply therefore to tins ta«c also 

He wa%, howevoi, piopaicd to tieat it as a suit foi 
partition piovided the plaintiff pud an ad valoiem 
conit fee on the value of Uei 'jhale and amended tlie 
plaint by stating what sliato she had He olysened — 

The object of the phintilf m cjII iie li r suit u 1 1 uinistiatioii sut is 
to e\ a le tlio piyineiit ot the proper Court tec biuiflhatwis her object lint 
object would not hue 1 ecii stved even if 1 Ini held tint an administration 
amt wis muntniiabk \it 1 1 nimstritioii siit is a ail for an accniit mil 
falls Within section 7 paragnph 4 clau c (/) of the Court 1 ees Ut— Ifa If i 
V Va nimn 4LBR 229 ® ^ ® ® 

In the present case the value put for p irpo e» f juris lutiuii an I value fee i' 

30 lacs The plaiiilitls shire is 29/1280 and so it value is {{j b7 9b8 12 
Slie would have been diitckd t > pav in a/ r i/jie i ft on this buiii imo im 
ing to Us 1 275 0 0 cv cii if slic htl I cm |>crRutte t ( > j i > c 1 » it h t lie suit 
in Its present form The | laintiS if she imiud th | Uint as directdl n ill pjy 
rmr/ Ses' .vvot IvO?? J): JJj> J 37^ Jis Jfl 

The pUimtiir appeiled to the Dibtuct Judge The 
vppeal was valued foi comt fees iiud pleulei s fees ai 
Rs 130, and boio a bt imp of Rs 10 Theleirneil Tudge 
held that this was not sulbcitiit He ixm irktd — 

‘ The app^'llint Ins trcit 1 her sii a ai iliio tnti »it Ii is r 
an ad muistralioii suit Tins is cK ir fr ni the j Unit Si Ui ns h r «*iaro lu 
the propertv The v aluo of lur shirt is Rs b7 Sob 12 0 «tamp datv si t 1 
lo pn I on this amo int IXtKiviiev m la* luak gool within tm divs 
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Die stamp was not paid, the inemoiandnm of 
Kiiatua appf'al was lejected 

SaEKJi Adam The plaintiff appeiled to the High Goiut 

HaSEVALLV Tir 

Manuhhat i^anahhm for tlie appoUant —The lowei 
Comts are 'wionginliolding that an admimsti ition suit 
18 not maintainable The estate of the clcccusod has to 
be asceitdined, leaUzed and adiTiinisteied nndei tlie 
directions of the Couit The accounts should he 
taken, outstandings lecovered, the debts and Inbilitiei 
paid and the business wound tip Till then it is not 
possible to know what amount is available foi distuhu* 
tioii among tlm bens Tlic shaic of the idaintifT hi" 
also to be asceitaiaed The ])huntilT maj, therefore, 
tieat this as a smt foi accounts in which case it is open 
to hei to value the suit at Rs ISO oi at any amount slio 
likea spe Bai Hiragavn \ (rn/aWas^'h Manohai 
Ganeshv Baton Bamchetrandab^K Goiniidn^ 
das \ BayahhaiSavaichancU^KSanlarsmgji'^^ (?ffnpaf* 
singji^*^, Rammh v i?am«sanid®>, Barm v Lachhman^ 
Section 11 of the Couit Tees Act will pioscnt 
e\ecution of the deciee foi a gioatci 'imount until 
piopei fee has been paid Tins js snfljcient 8ift';iu'ini 
foi piotecting the intoicst of the lovcnuc 
G S 7?ao for ihc lespondent No 1 —This 
to be treated as fl smt foi jiaitition and will fdl nmh'’^ 
section 7, clause V of the Court Tees Act is hems 
foi possession of iniinoAoablc pioperty Scchon '* 
clause IV (6) will not appK as the smt m to cnfcicc net 
aright *toshaio”but “ to a shin o” in the joint ftnnb 
propeit\ The distinction Jias been pointed oid 
Banda \ Tota>cim^ Section 11 maj notuffordu 
pfofc .insAAei in this cise whirc iiniutneable proped' 


“Umnjisn . I 1 

m (IS77) 2 15 u, >12 a{ jp j»p g 

1 a 1 1 

' » (isuS)ai ji 


m (1802) 17 I5mn iC 
mil01>)2Ol«l I » 2'*'' 
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foinis tbc snbject m'lttei of tlie suit Even if section 11 
would ultimately jiiotect the inteie^ts of theievenue, khatua 

the defendants may obiect to uo to tiial until a piopeilv „ * . 

, , , , ^ 1 A j Shekii Aham 

stamped plaint is befoie the Ooiiit Hctoenally 

IV K Mehta loi icspondentNo 4 suppoitcd icspond- 
ent Xo 1 

B D 3fehia foi lespondent Xos 2, 22, 2^1 and 24 
siippoi ted the appellant 

Scott, C J — In this suit the plaintiff, a Mahomedan 
female, piajs that accounts may be taken of the 
propel tics and business of the deceased Tyebally Sheikh 
Adam and lus flim, and thou claims and liabilities may 
be ascei tamed, and an ordci maj l>e passtd foi its 
administiation by the Coiut, and the tliimB of the 
claim lilts to the said estate and clfects accoiding to 
Mahomedan Law applieable to the Ismaili Daoodi Slush 
Sect and accoiding to the custom of the smd Dioodi 
Bohora community maj he ascei tamed, piopei diiection 
may be given for that puipose and lici shaic accoidmg 
to the claim that may bo ascei tamed ma\ be sepsiated 
fiom the ssid piopeities and Iianded o\ei to her , and 
that an oidei may be passed foi the appointment of a 
leceivei for the management of the piopeities and 
business of the deceased Tycballj Sheikh Adam and lus 
film pending this suit 

The suit was valued at Rs 130 foi pin poses of Com t 
fees In the iOtli paiagiaph of the plant she sus tlmt 
“ although it is not possible to fix the evict \alae of the 
piopeit> of the liiiu of Tvebally Sheikli Adam oi of l^l^ 
any othei piopeitj, accoidmg to m\ belief it must 
come to 30,00,000 Foi tlu puipoM of the juri-'dic- 
tiou of the Couit tin. claim has theiefoie bien \ lined 
at Rs 30,00,000 ” 

It IS aigucd on hclnlf of the difondinf« th it the «iut 
his not been piopeih a ilueil for the purpose of Coiut 
fee'=5, and that the plaint should, therefore, be rejected 



550 

1916 

Kuatija 

I 

biiEfCH Adam 
Hcsenally 


THE INDIAN LAW REPORTS [VOL XXXIX 


That contention has found favour with the lower Courts 
in Surat The learned District Judge from whom this 
appeal is piefeiied says that “ the appellant has tieated 
hei suit as an admmistiation siut It is not an 
administiation suit This is clear fiom the plaint She 
claims her share in the propel ty The value of her 
share is Rs 67,968-12-0, and stamp duty should be paid 
on this amount Deficiency to bo made good withm 
ten days ” As the stamp duty was not paid the appeal 
to the Diatiict Court was rejected 


It IS not disputed that the plaintiff's ancestoi iiiider 
whom she claims earned on business, and that the firm 
stalled by him known as Tyebally Sheikh Adam i5> shfi 
continuing. It is, however, disputed by the defendants 
that any of the immoveable piopeitiesin which it 
suggested that plaintiff claims a sliaie belonged to the 
firm of Tyebally Sheikh Adam oi to Tyeballi himself 
and it IS suggested to us in argument by the respond 
entV pleader that their contention will bo that 'll 
immoveable propeities to which the plaintiff 
supposed to lay claim belonged to a firm named Ahdii 
Kadar Hasanally, and that she has no inteiest m t 
same The statement is of \alue in this appeal, bec'iU'<? 
theie lb always the possibility tliat in suits of thisn'itu^ 
the plaintiff is professing ignorance as to , 
pioiieities where she has certain knowledge and cou 
specify definite properties in which she is entitlc^f to a 
shaie of a definite value But in mow of the positioi 
taken up by the defendants there is ground for 
mg that the statement in paiagiaph SI of thep^'^^ 
lepiescntb the true position as far us the pf»^ ' 
concerned In that paiagraph she ba>s — 

Smeo the account# o£ IJ19 eatd ciUtc an 1 tfTects an 1 of ll 0 I ‘ j j 

I ot I Ltn I jn lo up aud man> of tl e licir# of Titl alb VJ'”' _ 

ieavnn^, heirs behind them and sot Oral out of them 
the property of the ftnn I lia%e no inwn# of fcnowms’ 

>fno to All) iindon-taiidioq with llic manigvr of th* 



VOL XXXIX ] BOMBAY SERIES 

reason also I have no means of knowing who the claimnots are who cm at 
present legallj get their shares snti winch of the heira now desire to put 
forward their claims and whatpropertj and claims and liabilities there are 
and whose and of what nature tlie claims and interests in tie firms proper!) 
there are at present and whit amount of property may be found on taking tl e 
accounts of the business Similailj as it is necessary to esammo tlio accounts 
from the boohs of the firm in order to know all this definitely tlie value of 
this claim cannot be ascertained tor this and otlicr reasons I am ol hged to 
file this suit for taking accounts and for getting the e«tate administered 

Tlieie being then no appaient giound foi distiusting 
the statements in that paragiaph, the dictum of the 
learned Bistiict Judge that this is not an administiation 
suit cannot be suppoited Accoidmg to tlie provisions 
of the Couit Fees Act, if the plaintiff succeeds m show- 
ing upon the accounts that she is entitled to a share in 
thepiopeity and assets of Tyebalh ShoiKb Adam, she 
will not bo able to obtain execution of any clccieo tliat 
may bo passed m hei fa^oui b^ leason of tbt piOMSions 
of section 11 of the Coiut Fees Act until the diffcionce 
between Rs 130 and the fee which would ha^e been 
payable, had the suit compiiscd the wliolo of the 
amount dccieed, has been paid to the propei Oflicei 
That being fco, thcie does not appeal to be onj reason 
why this should not be tieatcd as a suit foi account and 
foi the share which may be found due to the plaintiff 
upon taking of such account, and if it is a suit foi an 
account falling undei section 7, clause IV(/) of the 
Couit Fees Act the plaintiff is at libeitv to \alui it at 
Rs ISOoran;! othei sum she pleases 

Foi these icasons we are unable to accept the decision 
of the learned Distiict Tudge We set i^ulo the rejec- 
tion of the plaint and direct tint it be takcMi on the lilc 
iiul the plaintiff be allowed to piocttd with the '>uii 
The pi iintifl must have fiom the defend uits her cO't'^ 
in thioe Couits referable to the quc-'tioii of Court fi“e 
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The iPrm Cjtlector m i>etfioii 9^ of the Mamljtdm Courts Act (Honi 
Act II of 1906) (loe-» not include District Deputy Collector in of the 
espress definition of the term in section 3 of the Botnhij General Clauses Act 
(Bom Act I of 1904) A District Deputy Collector Ins therefore no 
aiithoiitj to pass any order under the MsmUtdars* Courts Act (Bom Act 11 
of 1906) 

Kes^ai V iTairamO) dissented from 


1915 


Bovu 

Javahdas 

Abjcn 

WALAD 

Babe? 


This was an application nndei section 115 of the 
Civil Piocedure Code ( Act V of I90‘^), to levise the 
oidei passed bj’ G V .Toglekai, Disfciiet Deputy 
Collectoi, N D, List Khandesh, leveising the oidei 
passed hy S G Bhadbhade, Mamlatdar of Eiandol 

The plaintiff filed a <>mt against the defendant undei 
the piovisions of the Mamlatdais Coiuis Act (Boinbaj 
Act II of 1906) m the Conit of the Mamlatdai of 
Eiaudol, pia^ iiig £oi possession of tcitain helds The 
Mainlatd.il deoidod the suit in pliintiirh li\oui The 
defendant picfeiied an .ipplication fot levision lo the 
Distuct Deputy Collectoi 'iho ie\ei»od the oidei of the 
Maml.itdai and diiocted that tlie piopeitj if aheadj 
delnoied into the pos-sessioa of the plaintiff be lesloied 
to the defendant 

Tlio plaintiff applied to the High Conit 


Any Assistant or D piity Collector Ihos place I in charge shall subject 
lo the provisions of clnptcr \III perform all thedalies an 1 cverLiso all llie 
powers conferrt i up m a Collector l»> this Vii or i«> other 1»\\ at the lime 
l MS nsfM ss svi,sT Vs t VsbAV**- v* Uls- 

I’rOM lul thst tla Lillstirimy nhnestrl inas leeiii lit ilirLil nnj 
such assistant or dep Us ii t to pirfomi i..rt^u litiis wr rsi'e cerum 
possirs iiti 1 III ly ris..rs . iln ime lo hiiiissIC i isst^ii iheio i auj Ilier 
issi t lilt or dij iitj s il" r liinu to him 

To siitli \ssi-.tuit i 1) I IIS L 11 t r IS It Mi*s « t Is {Kis lilt ir 
. apesliciit to i lacv m .liirgt f tiUiV.a« tl i tilleitsr h*'l iinler tie 
gtiieml onl rs of Oos mmeiil a» i^n m li j srti nlsr I ill's tin! power* as 
he maj from tune to time sec fit 

a) (1911)36 Bom. 123. 


IlAM-« 
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P V Kane foj api>licant ( plaintiff ) — ^The District 
Deputy Collector hid no juiisdiction to revise the order 
passed by the Mamlatdar under the MamUtdars’ Coiuts 
Act Section 23 (2) of the Act authonses the Collectoi 
to levise the oideis of the Mamlatclais Tlie word 
“ Collectoi ” IS defined in the Bomboy Geneial Chases 
Act (Bom Act I of 1901), sections (11) to mean in 
the City of Bombay, the Collectoi of Bombay, and else- 
where the Chief OflBcei in chaige of the Revenue 
Administiation of a Distiict T)io Pistiict Deput\ 
Collectoi IS not the Chief Oflicei in chai/ie of the 
Revenue Administration of a Distiict Juiisdiction can 
be confeired on the Depntj Collectoi only by impoitmil 
section 10 of the Land Revenue Code into the Hainlat* 
dars’ Courts Act Bat that cannot be done The 
Mamlatdars’ Comts Act is a complete enactment m 
Itself so fai as the powers of appeal and revision in pro- 
ceedings under it are concerned Section 10 autlionscs 
the Collector to place As'?istaat 01 Deputy Collectoisiu 
charge of the ie\enue administiation of i TaliAi or 
Taluhas and to exeicise all the poweis of a Collector^ 
far as those TaUiltas are concerned Proceedings uu er 
the Mamlatchi s’ Courts Act aie judicial and cuiuot 
looked upon as part of the iCAonue artmini'^trition of 
District 

P P 'S'/iUiyne foi opponent (defendint) — Sectioo ^ 
of the Land Revenue Code (Bom Act Y of I8I9) 
be read alongside of the Idaml Udaid’ Court'' Act ^ 

Ksi^hai \ Jairam^^ it \\as held b\ this Com t di d jU* 

As-iistaiit Collector wlio is plicrd in cliirgc of f *'• 
itsoiHie idmmistntion of poi tions of a Di^tiict uia if 
section 10 of the Lind Be\ennt Code Ins jurisdiction 
revise ilie orders passed b^ u ifinilntdir nndtr t ^ 
^lainlatdars CotulH Act Mouover, a end 
would not have ordered deliier^ of po>,se'i'Uon in 

^ <l9in 3G Bom 1.‘3 
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of T. landlord simplv becanse the tenant failed to pay 
rent as stipulated 

Kane in leplj — If the pioMsions of the Land 
Revenue Code be imported into the Maralatdars Couits 
Act anomalies wonld lesult An appeal will he against 
the oidei made the Doputj Collectoi to the Collector 
nndei section 203 of the Land Re\cnue Code This 
■\^ould he against the intention of the legislature as 
gatheied fiom section 23 of the Maralatdais Couits 
Act 

ScOTi C J — Tins IS a xietition nndci section llo of 
the CimI PioceduK Code bj the plaintiff in the 
Mamlatdai s Coiut at Fiandol m Fast Kliandesh who 
sued for iiossession of ceitain 1 mds inder the Jlamlat* 
dais Couits Act The MamUtdai of Eiandol after 
recording evidence oideicd jiossession to be given to 
the applicant An application was then preferred 
pnrpoiting to be in levision under section 23 of the 
Hamlatdus Conits Act to the District Deputj 
Collcctoi of East IClniidesh who leveiscd flio decision 
of the ‘Mamlatdai of Eiandol The potitionci contends 
that the Distiict Dopulj Collcctoi had no authoiitv to 
act undci the Maralatdais Comts Act That Act is 
Bombaj Act II of 190G Section 23 piov ides Tlicie 
sliall be no appeal fiom mv oidci passed bv i 'Maralat 
dir undei this Act But the Collectoi mav call foi and 
examine the lecoul of mj hint uiidei this Act mil iC 
he consuleis that an;, piocceding tin ling i r oi ler m 
such suit IS illegal oi impioiiei mav aftii diu notice to 
the paitics jnss such oxdtx thcieon not intonhistint 
with this Act as ho thinl s lit 

Now unless the toim Collectoi include^ District 
Doput; Collectoi 111 tint section the District Deputv 
Collectoi Ins no authoiitv to act under the ^^amhtdatN 
Comts Vet Tito e\pi-os ion Collector n not defined 
m tilt Vet Itself but it is defineil m the previous 
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Bombay (General Clauses Act (Bom, Act I of 1901), for 
the purjjose of all Bombay Acts made after tlie 30th 
May 1901. Section 3 of that Act provides that : ‘Tii tliis 
Act, and in all Bombay Acts made after the commence- 
ment of this Act, unless there is anything repugnant 
in ithe subject or context, ‘ Collector ’ shall mean, in 
the City of Bombay, the Collector of Bombay, and 
elsewhere the chief officer in charge of the reyenue- 
administration of a District, ” It is not contended that 
the District Deputy Collector is the chief officer in 
charge of the revenue-administration of the District of 
East Khandeah. Bat it is argued that by reason of 
certain powers having been delegated to the Districi 
Deputy Collector by the Collector under section 10 ot 
the Laud Revenue Code, the District Deputy Collector 
is, therefore, a Collector within the meaning of 
section 23 of the Mamlatdars’ Courts Act of 1901). The 
Land Revenue Code, section 30, provides that s “Subject 
to the general ordons of Government, a Collector may 
place any of his assistants or deputies in charge of 1^“' 
revenue-administration of one or more of the tuluL'n 
in his district, or may himself retain charge 
Any Assistant or Deputy Collector thus placed in charge 
hhall, subject to the i>rovisioas of Chapter XIH, pcif^*'™ 
all the duties and c,\ercise all tlic powers conforrc” 
upon a Collector by this Act or any other law nt 
time being in force, so far as regards the taiaha 
talakas in his charge, The powers of a DopuO 
Collector -would, therefore, not e.’itcnd beyond 
Taluha or Talukas of the District which shall have been 
placed speciallj* in his charge, and lie could not bo t ^ 
chief revenue officer in charge of the rcventic-adJJii*'''^ , 
tmtion of a District. Chapter XIII, to wliich rffoivaci 
is made in section 10 provides that : “ In ttie 
any express proviHion of this Act, or of any law foi 
time being in foreo to the contrary, nn appeal J'haH 
from any decision or order passed by n Revenui-ot o- 
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umlei this Act oi anj othei law foi the time being in 
foice, to that ofiicei's inimeitiatc supeiiot, whetliei such 
decision oi oidei maj’ itsell have been passed on appeal 
fioin a suboidinate oflicei’s decision oi oidei oi not ” 
If, theiefoie, the aigument foi the opponent is collect, 
and “any law foi the time being in foice,” includes 
the JIainlaldais’ Couits Act of 1906, an apiieal would 
lie fiom the decision of the Deputy Collectoi iindei 
section 23 to the Collectoi, and fiom the Collectoi to 
the Commissionei, because theio isnoexpicss provision 
to the contiaiv in the Act Tlic absnidity of this 
conclusion suggests tliat the w'ouls an3’ law' for tlie 
tune being in foice must lolate to anj law 
(jtncris w’lth the Laud R venue Code and would not 
embiaco the special law lelatiiig to Mimhtdus Coiiits 
such as we ha\o m the Act of IhOi) 

Wo have, liowcwci been ufeiicd to a deciMoij nl a 
Bench of this Coiiit lu ICeslnti \ iii winch 

it w IS held th it by viitiio ol the Lind Revuiiii Cotlc, 
section 10, an Assist int Collectoi in (.huge of poitions 
of a Distiict wis entitled to e\eicise the levjsioual 
poweis of the Collectoi tindei section of the V iml it- 
dais’ Couits Act It is appavent fioui the lepoit that 
the piovisions of the Bombij' Gcneial Cliuscs Vet 
of 1901 weio not biought to the notice of theCoiut, 
particulaily the wouls ‘ iuih*'>s tlicie is an} tiling 
icpugnint lu the subiect Ol contivt of the Vet to bo 
constiiiod, toi 5Ii Tiistict B>iiniii iii In', jiulgmunt 
states that, on a lu-it vuw it would ippeu tint an 
Assistiut Collectoi could not be luthonsed to eacrci'^e 
the io\ isionil powcl^ undc'i s'ctioii JJ In \ lew of the 
o\picS', dellnition in section » of the GeiiLi d Clia-«es 
Act W’o feel bound to decidi tint tin. Distiict D,.puty 
Collectoi huliio mthoiitv to pis> uiv ordt i luidi i tlie 
Mamliitdus Couits Act ol fie his however. 
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assumerl to act judiciallv, and is, tlierefoie accmtlmg 
to tiie lalmg m The Collector of Thariav, BhasKcir 
Mahacleu Sheth^\ to be tieated as a Court under the 
supeiiuteDdence ot the Hi^h Court whose proceedings 
cm be ievit,ed iindei the e\traoidinary jurisdiction 
The question then is whitoidei should be passed under 
section 115 Wedeclaie that the oidei of the Distuct 
epnty CoUectoi is a nnllity as being without jurisdic- 
tion of any kiud, and dnect that the application oE the 
defendant foi levismn nndei the Mamlatdau’ Court-^ 
Act be t vken on the file of the CoUectoi, andjie disposed 
of bv him accoidmg to law Having regird to the 
decision in ITeshav v Jatnwi^^ we think tint there 
should be no oidei as to costs of this application 


Oido seicisidf' 
j G R 

(1884) 8 Bom 2$4 at p 268 P) (1911) 3G Bom 123 


CRIKINAL REVISION 


1915 
Ipnt 50 


l/r J tOrt U-an in „,f j^^Uct MarU-’) 
FMCnaoR r \ OOOPIll- W *= 
l«r/cflSo 9 ; 

^ »« 0 oK» llJ ctnnte 3 nil SS5 

an Tc; II tetbr lienee «/ la rM comoio,. h-^Onltr ij.w I'* 

Jfom o,H ehp in anoiher-^Seanian ,Hoh(i„ .n the prJ.r^Ctxn’^ 
^anirer in nrfir/«i of nffreem^nt uni ultra MrC^ 


CnmiMl \pi,„l\o 150 „t ,,,5 tanicl uw rtvi ^ 

icatlon ‘ 


- - 

.. . ^ clameOj^ "bje agfp«Ji»nt wlh jlierrew Uis'll-'*’ 

lolw* ftlrtpimUtlhr will of tl- 
jf ''''‘U*'Trr*K ti.-iU.lrrtni' KntnlM f ^ 
' ‘ * «' ntrio I U« 
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The accuicd signed aiticles of 'igjeeincnlinLoudoQ with the Master of the 1915 

SS Arcadia {a steamer belonging to tlio Peuustilar and Oriental Steam 

^ LiirEROR 

Jyangation Company) under which ho agreed inter alia to obey the lawful r 

commands of the Master or the superior Officers and to transfer to any other ^ GoomiEU 
ae« el of the Companj ailien required dunog the penod of service These 
articles were initialled by an Officei of tlie Bond of Trade Mheii the 
SS Arcadia arnved in the Bombaj Harbour it was sold by the Company to 
an Indian Merchant The accused was then ordered bj the Marine Superintend 
ent of the Company in the presence of the Chief Officer of the SS Arcadia 
to transfer himself to the SS Salsette another Ixvit belonging to the 
Companj For a wilful disil edience of this order the accuse I was convicted 
under section 83 el uiv(. 4 of the Merchant Seamen Act (I if l8o9) The 
uccusid afi'lied to tlic Hmh C uri the lonvictnii contending first 

tint the article n-pocliig tiinsf i wa-j ih i at I "ccconllv tint tin 

oriUi as to tniisfei given 1 v th Mninc Sipmntendent t tlie C i ] ni' wai 
not a hwf il comman I — 

Held that liaving iCgard to section 114 clause d of the Mcicliant bbippm^ 

Act (67 and 58 Vio C 60) and to the fact that the articles of agreement had 
been initialled by an Officer of the Board of Trade the article as to transfer 
was not vUra tires 

Held furlhei the order to tiansfir hiving been given by the Manne 
Superintendent of the Conipaiij in the presence of the Chief Officer of 
tlioSS Arcidia w IS a lawful command of the hticr fiilurv tool>o\ which was 
jmmsliinc till ler t-cwti 111 83 chii«< 4 of the Merchant Seamen \ci (1 of 1859) 

This mas an application, uudei the tinnin.il 
icvisional juustliction of the High Coutt, tgainsl 
conviction and sentence letoided In A H S \'5ton, 

Cliiof Piesidenc^ Jlagisti tte ttf Boinlin 

bCCClQN iia (,U — It .L lawtiiU^ VII, i^d ur v i si,^rviititc to the 

t.Li BLrvico cunmiits aiiv of t!i following oiTin c» in this \vl ufvrrvd to u» 
oflviiccs agalu^t discipli i.. lit -hill It hall to 1 i urn lirti » m mnJv ns 
follows that IS to «av 

C6)IfUis^mH\ fwilful.h Ush n t luv liwfil t lu. juJ hr all 
It hal lo t ' iiuj ri>oiiiu ut f r i j n >J ii t ts i i _ f ir w.-. l:« jn 1 a! u 
at the di crvtiou i f th L irl l > forf it v it of hi- wsg a -ui i i t rs vr-l i 
two »h\s j ij 
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Tlio nccusotl i Biitisli Seinnii signed, on the 21tli 
Xo^embel 1914 nt London, iiticlcs of 'igicemont \Mth 
the Mastei of the SS Aicadii, stciraer belonging to 
the Peniiisul'ii and Orient il Steam XiMgitionCominny 
Those aiticks weie nntnllcd bj an Officei of the Boanl 
of Ti ide The raateiial aiticles nn as follo'ns — 

the CTCw •»ore* to conduct themselves uj ■\u ord'»il\ failUful, boae t 
and '‘ol>er manner and to be at all times d lig nt in t! e r re pective dutis a-'l 
to be obed ent to tl e lawful romman l« of the said Ma ter or of any Per* ’’ 
wlio shall hi\fiill\ icceetllmi an! of their Stpenor 0‘liecr m e\ervlh“C 
rehting to tl e «id <bi| 

\ud It I'l al 0 ogned that tie crew or anj mcml>er tl reof ro»' I’e 
transferre<l if requ red at an% i>ort an 1 at ant time 1 inng the period of tt 
agreement t anj other te *el of tl e C inpmN v ices cipac t\ an 1 t im of 
ervice I eiD" tl e ame 

V hen tlu SS \rcadu ainted in tlio Bomlwt 
Haiboui m lanuai\ 191 ► <«hewi»sold b> (he Compin' 
to m Indian Meiclimt Tiie accu«etl wis then lAcd t 
ti*ansf(.i hiiusclf to the SS Silsotte, another sieam^'' 
belonging to the s>amc Company The onler to trin^hr 
was gitcn bv (ho Afarme Superintendent of tli* 
Companv in the prc*:eiue and withm the licaritig o 
the Cliief Oflieti of the SS Vicadia 

The accused ln\ing failed to ober the order 
chargid with wilful di«:obedionce of lawful cominaotb 
under stttion M of the Alcrchant Seamen Act (I of R’ ^ 
tb'l aw\ fr) xA \\itr Vecchant 
Shipping Alt I »7 int! aS Vic C (fl) 

The tr\in^ Mi^isirite coiiMtletl tlie accused ool ^ 
seiiun SI ( 1 ui-t I of the Meich int ‘scinif n Art (f 
ls>*) uul stntenced him to simple impnsonnHf 

foi om d IN tiul to forfeit two daN s paN 

III' I ii~ I ipphicl to till Hiftli ConrI iffiin-' '' ' 

1 tuuiioii :uid ‘•tiUinct 

Jv( l<f<f lit NMth /C K Xatunnn for the icetisiHi 
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F S. Talcyarichan, witli Little and Co., for the P. 1915 
and 0. S X Company. "empf-rou 

BEAiiA^, J. — ^Tlie apidicant lias been convicted bj the A Goodhew 
C hief Piesidency Magistrate of an offence undei 
section 83 of the Meichant Seamen Act and sentenced 
to one day’s simple impusonment and tofoifeitt^o 
dajs’ pay He has applied to thi'. Couit and a iiile was 
issued by Heaton and Shah IT We take it then that 
^\e aie dealing with this, case in levision It was con- 
tended that the applicant h id a light of legiilai appeal , 
bat m view of what had alioadj passed and the appli- 
cant’s conusel being uu ible to supjioit Ill's contention b> 
leteieuco to any section in the Code of Ciiiniiuil 
Pioceduie, it is cleai tint this wis not tlie mow ot 
Heaton and Shah If and the piesint tontention c.in- 
not bo sustained 

Now the matoml t icts aie that the applicant signed 
the usual articles ol agioeinent with the Captain of the' 

Steamship “ Aieadui ioi iteim ol one years sen vice 
In addition to the stcieotyped foiui eeitain clauses 
^^ole added uiidei which into aim the applicant 
agiecd to accept a tiansfei fiom that to any othci of the 
P. undo Company’s Steamship These additional tuims 
ha\e been elialle'Uged in the eouiseoE this aigumont as 
being iiltid HxMiig legaid ho\\e\ei, tc* 

section in, clause (\) ol the Mcieh mt bhipping Act 
null to the lict tint the> liiM Ihlu imtialli-d l>\ an 
othcc'i ot till BoiulolTiade wi ciiiiiot niiik loth it 
eoiitintioii Weliue no doubt tint tin turns wtiL 
intid tins .md th it tlii\ wm -ub'.inlud l»\ ilu 
Hipliemt With tall UiiowKil^i 
That bung so ilu m \i «juistu»ii whuh irises i-. 
whethei oi not whin the 'ship Ariiilii hid Ikoii 
disposed of h\ the V and O Compin\ and tins im mbi r 
of the eixw w.is oiiUnad h\ the M.iiine Mipiiintiiuliiit 
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to tranship to the Salsette, that order was one whicli lio 
was bound to obey undei section 8" He lias been 
convicted of disobedience of a lawful oidei and tin. 
only question, in onr opinion, of any iniiiortaucc liciii 
IS whethei oi not the ordei given by the peisoii and in 
the ciicumstances stated is such a lawful ordei as 
was contemplated in the section Of the liability of t!ic 
applicant to tianslap nndei the clause, we tan enfeifaui 
no doubt whatevei, but, looking to the language of tint 
agiccinent, it appeals, that the apphCiint Iiound him 
self to obey the Mastei of the Ship his successor m 
oflice, hhould any such lie appointed, and tin otlui 
aupciioi oflicois (foi snth we take to he the nieining nf 
the wolds tlieu supeiioi olliceis") of the slnp Ibi- 
would not oidiuauly tompiise tJic Sfaiine Supciinttm^ 
eiit and had the oidci been gnen b\ tlio Mnum 
Supeuntoudent alone, it might icasoimbly liiM'hcMi 
contended that the applicant wis undti no obligdmn 
to obej such an oidci oi ittogni/e tlio .lUthoiitN of ili d 
indiMdual This point has not been made as tleii i- 
it should ha^c been, in thcChicf Piesidcnc> M igistnU 
Couit considciing (he impoit.inco .ittaclitd to (lie i !'■ 
h> the P and O Oonipinj Tins mueh, houiMiii 
clou that when (lie oidei wasgnen hN Ciptuu 
to the applic,int, the Chief Olhcci of the An idi i * 
Mamling bj It has been stated to us ou heh df of thi 
Compuij that what in fitt liappentd w i** 

Miuine ‘superintendent hut honl liis oriUr' foi tin 
truisliipmtnt of this memlKM of the cu w of tin in 
to tht Clucf Ofhcei iml that the CltufOnu*! (mi 
gi\(ii that (iidei to tin apiiln-uil i'b* '**'*^'j*' 
lefusdl lo oIk> it in t*mstijiu*nte of wbuh lt“‘ 
Miiminttmiiut in the jiUMiue «»r ^knf C m i 
iipi itdl the Old* I Pnfoilun »tel\ -(ittHKn 

ut uc«t Mippoi lid b\ iin\ t\nl(ii<.e R .ipp< ‘ ' "*• 
on theMitiidU adiinttid f»it ^ 

w } i the inxstiiJc of the Chief Olhtu, thd th‘ 
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applicant conUl Invi boon utulti no nil 

stimlinjj IS to tlic intlir>ni\ bdiim) jt Wt (lunl , in nn 
llienforo, tint thi coiittntioii is little bctlti tlim ^ 
<imbblmg ind no sub^tmlnl tiTcot ought tobcgncii 
to It 

All the requmniciits of section S3 ln\e been 
toinpUed \Mth Ihc ipidiciiit W'ls Imblc 
to be tinnshipped He \\ is oideicd to ti inship if not 
actually b\, still in the picsentc of the Chief OfiiCLi 
and obMousU ivith hts s'lnction ind 'iPI)lO^'l) And 
We take it tint ho 1 new poifcctB well tint the oidci 
came to lam weighted with tint mthouts which b\ 

Ju? own igioement ho wis hound to 'icknowledge 
anti obej 

^Veiro tUeicfore satisfied tint no injustice Ins been 
tlone to the aiuilicant aid that the conMction and 
sentence which aie made the subject of tins leviwonal 
application ought not to be distmbcd We tlieiefoie 
discharge the lule 

Rule dischcirged, 

R E 
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Before Mr J e t Macleo I 

^^IIRBrniCrL A/JIZABIBI a- » 1 cn tn rr AT)° 

J/mfna \laj/\<,llat i , (] I of 1913 ) e( 3 ~to s r cl o of 
S(atute^]\ I < I e efcl U I/*— U"«o <■' 

TleM to \\kf\IUi \ t lOll l». ~ etr pt 1 (fH- t .nl 
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lieiis accoiding to Mahomcdan La^v, liis tT^o clnnglitcrs 
Amiibibi and Azizabibi Piior to liis deatli the said 
Shaik Abdulla on the 23td of Maich 1901 executed i 
deed poll by which he declared in effect that he held 
ceitain immoxeablepiopeit^ belonging to him in Huza- 
iia Stieet in wakL as a Muta\ali oi tiusfee, upon ccitnin 
tiusts The plaintiff Amubibi filed tins suit against 
hei sistei Azizabibi and hei sistei’s son piajing foi a 
declaiation that the said deed-poll was ^Old and of no 
effect and that the imino\eable piopeitj tlieiein men- 
tioned belonged absolutely to the plaintiff and )ier 
siatei, the fiist defendant, as sole hens of the said ShaiK 
Abdulla 


The Ath ocate Geneial was made a pni ty to the sjut a« 
the said deed-i)oU imipoitcd to cieate ceitain 
and chautable tiusts 

Slfn^a and JlJtt/fa foi tlio plaintiff and fiist defendant 


Second defendant m poison 

(acting Ad\ot ate Geneial) foi tlie tliiid de- 
fendant 


MacI-Eod, I — One SbniK Abdulla bin SliaiK Ehi dm” 
a Sunni M<ihoincilaii died at Bomba} on or about the 
14th of August PKn» having him sumving ns liH oid' 
luui*i accoiding to Malioniedaii Liw two dnughfeP' 
Amiibilu and A/i/alubi a deed-poll dated the - ml 
Miiich l‘t01 the said Sli uk AbduU.t dotlmed in etfect 
that lie held ceitain pi opti t\ lielonging tohiinin IIuz>* 
na Sticet in wakf as a Mutavali oi ti nstee upon the 
tiusts following, M* — 


‘ (n) Out of the net rents of the ‘'Sid jiiojxrf' t'* 
fetcl fhi fiKiiscveiv fijdu night, to piv for reidiu- 
tlio Koruiovei} inontli and for I'atihi c«r<uionif' 
ilu iiimilhs of Mohnnii, rialiinl dJiur, R ij di and 
/ oi ind for offeiiiig tverv inniith oil two and 

‘•‘n- oi lighting tijo Ma-^jid Mliiatid in Ifu/ iri 1 ^ 
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‘ (h) To pa> the balance of the said lents to liis clangh lOH 
teis and any other child that might theieaftei be born 
to the settloi in equal shaies foi then maintenance and i 
the maintenance of then childicn theicm named and Azizvmui 
aftei the deith-of Ins daughteis to pij the same to the 
second defendant and the said Vakiib! h in and Daw ood 
khan and then descendants genei ition iftci genciation 
as well as the settloi s descendants male oi female 
genei ation aftei genei ati on 

(c) On failuie of descendants to use the balance of the 
saidientsfoi the benefit of the settloi s coininumtj oi 
foi meiitojioiib actb oi loj tJjt uso of tJic said M isjid as 
the trustee toi the time being might thml piopci 

The annual gioss income of the piopeit\ is s iicl to bo 
Rs 9b0 and the annual net income ibout Rs sqo The 
imount lequncd foi the puii>oscs set loith in ’sub cl (o) 
of paia 2 of the plaint is h iid to be about Rs 04 

The plaintiff is one of the daugliteis of the deceased 
his fded this suit agunst her sistci and hti sistoi s son 
uidthcAdNOCite Cfcnciil piijing tint jt inij be de 
claied th it the said deed x>oll is \oid and of no ifTcci uid 
that the plaiutill and the fust defend int is the soIl 
hens of the Slid Shall Abdull i aioabsolutch intitlcd 
to the sud immo\ cable pi opcit> 

ihe deceased had e\ecnteil i simil u deed poll m le 
spcct of aiiotliei piopcit\ on the '>xnu du uid tint 
deed poll was the subject mittii of Suit No of Pll 
ina\hich i deciet w is p isscd on the lilh 1 thru it\ I'llj 
b\ JIi Tustice Beam in b\ which it w is dciluxil ih it 
the deed of ‘Settlement iiunliomd in tlu pi nut u is null 
and \ Old except is ic^. uds lin cliiiitics uuiitionul in 
h\ B to the plaint Tlu iltcitc further cisKrtd that 
plaintiir uul the lust defend int bhoiild in\cst i Ceri un 
sum to pi-o\ido for those chant ibU piupo e-* uul 
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t? 

Azizabibi 


declared that when they had so done they would he nl)- 
solutely entitled to the immoveable inopeitj mcutjoncil 
in the deed. 


It cannot he doubted that iindei the decisions of ilic 
Piivy Council, the deed in (his suit would have to l>c 
declaied to be void except as legaids the chanties men- 
tioned in sub-cl {a) of paia 2 of the plaint But it 
has been contended that those decisions no longci appl.'i 
now that the Hussalmau Wakf Validating Act VI of 
1913 has been jiassed It is aigued that the eflcct of 
that Act is letiospective and that all deeds of waKL 
hitheito cieated winch might be declaied void ami of 
no effect, if biought bcfoie the Com ts, are now mule 
good, and there is some giound foi that aigurnont m 
the pieamble of the Act But there is a distinct con- 
flict between the pieamble of the Act and tlio Act itself 
The pieamble luns as follows — 


“ Wlieioas doubts have arisen icgarding the valnbt.' 
of wahCa cieated by persons professing the Mus^ilaim 
faitli m favour of themselves, their fnmifio**, chddrtH 
and descendants and ultimately foi the benefit of tli'-* 

pool or £oi othei leligious, pious oi charitablopurjiO'O-. 
and whereas it is expedient to remove bucli douhts. 
It IS hereby enacted” — 


A pieamble sets foith the icason for the jnitlcnHf 
Act of tlic Legislttturo and foreshadows what is intend- 
ed to be elTected by the Act But to see what Ins l>eui 
actually ctTcctcd by the Act, one must look to the Act 
Itself, and the Act bccms to have failed cntireh to 
diitc the elfett which, it might be gathered ^ “ 
in-oamble, was intended, that n to siy, intended -'e- 
cording to the construction put upon it by tlio ^ ‘ ^ 
ciit (iinenil The vvoni “eroded” in the jiri un 
inu’ht In rt III as incliuUng not oiilv waKfs to l»e en 
hi fhe future but also waikfsalreatiy created in tfd* I’"' 
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It may have been tlie intention to validate all wakfs loi-i 

wliicb could be set aside under the pievjoas decisions 

of the Pi ivy Council when tliej came befoie the Conits, 

01 it maj ha\e been intended that if such wakfs weie i\zizvi!iBi 
cieated m futuie, thej would undei the Act be held 
good These aie the alteinatixe constiuctions which 
can be applied to the pieamble Then turning to the 
Act itself, it GUiionslj enough does not pioMde, as is 
usually the case, foi the date on which the Act shall 
come into foice Theiefoie I piesiime the Act came into 
foice on the day it lecened the assent of the Go\einor 
Geneitd in Council The Act lefeis solely to wakfs 
which shall be cieated in the Uituie Section 3 sajs 
“It shall be lawful foi any poison piofessing the 
Miissalman faith to cieate a wakf, which in all othci 
lespects IS in accoidance with the pio\ imoiis of Muss il» 
man law, £oi the following among olhci pui poses — ’ 

There IS nothing m the Act ibout wakfs winch aio 
alieady in existence when the Act w is pissed, and 
theie 18 nothing in the Act which ciubles me to liold 
that the piovisions of the Act sh dl appl^ to such w ikfs, 
and theiefoio, in my opinion, wliite\ci the intcMition of 
the Legislatuie may have been, it Ins bj tins Act onh 
enabled Maliomedaiis iii futuie to cieatc wakf^ h\ deeds 
which, nndei the pievious decisions, would be liable to 
bo set aside, as coiitiaiy to the provisions of Mus> 5 alman 
law, and theiefoio ^as legaids tins wikf winch was 
cieated in Much l‘)Ul the old liw ipplies A.s the deed 
IS cle illy intended to cflect a perm iQiul sttileinent of 
the piopeitv on the scttloi 8 desscendauth ind iUl uUi- 
mitogift to chanty IS puielj inii''Oi> the deed must be 
set aside except as legiuK the chirities re'ftireal to 
above which cm be given eircet to 

It 1ms boon ai ringed between the Vdvocaie Oeiierd on 
thoonehuul and theplimUfT iml ihedefeudaiilson the 
otbei hiuul tint Goveniinunt Promi*"'Oi\ Notes of the 
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nominal value of Rs 2,400 should he jnuclmsed ainl 
should be settled m tiiut to pio\ule foi those dian* 
table pm’iioaes Aftei that has been done tlio pioperO 
will be declaied tlie abboliite piopeity of the plaintiff 
and the flist defendant 

Costs will come out of the settled piopeity, those of 
the Ihiid deieudant asAietweeu attoiney and client 

Oider acconhniilij 

Attorneys foi the pluintiir Messis Sahnisaiid (roic 
gaonkar 

Attorneys foi the icspoiulent Messis Little Co 

M. F X 


ORICtHTAL civil 


Jitfore Mr JuiUet 

TUIOHOV VNUA-i •<A«OT\MD\S PtiiMirr r AllIJLI.UU 

t’AGUlUl VI V A^VOoTIUU-f DtPlNPVNTS® 

c, ,l r, etdur, CoiU Olit I ./ tffOSj Orde, XM! K'fr 
! rtnliirl f-~Iu*olrriKrj of a deftn t oj" U<* * ' 

III t/if 0/h I it intijnff — ltefu$al i f Cfffnial I ilfff 

fiuil'litj of ilfjmtant tn tU/tml iulrj ^nd^nity of the Ojhciat 
Frorijff 

III R •‘tut I ^ Hit RMHwV U*'- r forfiilurp of " ^ , 

uf lirtn Jitf »f to»ein»)t H) crm- < f arli wi siirnu-* lunif ^ 
li»*i l-oci nil iii'iUtnt nti<) wIim MUtt Inn xiiIm! in fl c OO i-*! ' 

If tn Mith rt h'C th 0(ntt^l nfii'i-^toil f.n } n !• “1 ^ 

i.tUt f tin II ' Uiitt ihi* hltir cann t il fin 1 m • 1“ ^ 


rni phiujtifT 1 U< il this suit fts n shoil c W"' * 
till llt^t 11(1 int alone pniMiiif for a (hcLr* 


o c J Sill 102 if i?n 
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that a certain lease dated the 1st of June 1894 had been 19I4 
forfeited bj lea&on of the hi each by the defendant of T7iBno\Av 
dl^e^s covenants contained theiein and foi an ordei 
that the first defendant should folth^\lth \acate and t 
delivei up peaceful possession to the plaintiff of the 
land messuages and pi emises demised bj the said lease PAonDi\AL\ 
and also that the sard defendant should pay to the 
plaintiff ceitain monies due by ivaj’ of lent in lespect 
of the said inopeity, undei the terms of the «!aid lease 

The suit came on for heaiing on the 8th of January 
1914 when, as the fust defendant did not appeal, an 
ex paiUe dcciee ws passed against him bj Beaman J 
On the 9th April 1911 the Hist defendant issued a lule 
nisi to have the ex pai te deciee sot aside alleging that 
he had not been seived nith a summons and that he 
came to know of the suit only on the SOth of 
Mnich 1914 

Tho said rule ^as made absolute on the 15th of June 
1914 by Dasai J who fi\ed the 2Cth of Juno 1914 foi 
the leheaiing of the suit Iiefoic Beaman J 

In the meantime on oi about the 2Cth of Juno 1914 it 
vas discovoied that on the 9th of Maicli 1914 tho fiist 
defendant had petitioned the Couit in its insohencj’ 
jiuisdiction to 1)0 adpulged an insolvent and by an 
01 del made on the same da^ lie was adjudged an insol- 
\ent and Ins estate and effects weie vested in tho 
Official Assignee 

This fact tho fiist defendant siipiiiosscd fioin the 
Court vlien he made Ins application to ha\e theca* 
peu te ilecicc abovementioncd set aside Subsoquenth 
the Official Assignee was added as aput\ defendant 
(thud defendant) to the suit, but he did not file a 
written btatemciit 

Tile ‘'coond defendant was imdo a put\ inasmuch 
ns ho was a imicliasei of the piopeitj in the suit at an 
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«inction snle Iield b 3 ’- the first (lefcnth\nt% moifpiijoo 
aftei the institution of ami uUli full notice of the suit 
He consented to the docuo im1 dul not oftti- 

waidsnpplj foi it lo l>e set aside ^At thoiehOiUin^tho 
pHmtitC applied foi an ce przr/ff decree agfuiibt tlic 
thud defendant the OITicial Ansignco on the gioiuul tliit 
the fiist defendant should not be jieimittcd to defend 
the suit as all his intciest m the piopeitj in dispute 
Iiad devohod upon the thud defendant. 

TPodm, ivour/n, and S'c/etlracf for da 

phiuitiir 


Bahddui n and IKeWoii foi the fust defendant 

Bi AM\N, J — ^^riio facts inatciial to the deusion of tiie 
piLlimiuuj point aio admitted to ho these, that (Iif 
suit w IS brought aff.unst the fii'-l defendant and uhih 
tlie suit Mas pondinfj <ind aftci an rx ]>dt le decree h'a 
btui nuulc against him, he became an insoheul Al>oid 
.1 month aftoi his msohenej, he applied toha'eth|’ 
cj-iunti docico set aside and the matUr Ntas urgin' 
btfoic Di%u J njthoiit nin mention being anih 
of tlie lirst defendant h.mng been adjudit-ilid nu 
in‘'Ohtnt Hisai J set aside the cr dicn^ 

ami about u month litei it iippcus (o hiM lonat 

tlie plunlilTs Kno^^I^dm• that tlio first defend nit 


m insolseut Coj ri 'ApondeiKc %Mth the 


Olliud 


Assignee followtd Lcuo seems (o Iiiue hoiii ohldU''’^ 
to hriiig llu Onitid Assignio on the nionl mv ^ 
OnUrXKII Huh 10 Th it Ins hi ui done Thi ‘htun 
iVssjgiue sul»»n^mnt!\ n fwMvI to dt fend tie * ^ 

'1 he first lit ft nd int, lioi\i\tr, hn tlnlid to d< 

Huh iM mil ntlj of the Oihud Assjgme iitjd d'P ^ 
hi ri f»\ (woiounsil The qm slum is i\li»th'f' 
lit fdlouid to ih f( ml lh<* smt Xi'tmth**! mdia*- ^ 

1 hilKintc dni‘*lon of SirJo-a ph .\nioiild m the e* 
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In )e Hunt JMonnet ^ Co ^ Bholagu Mango ct al^'> 
uponwliicli the fiistdefencKiit sle^ined connselstionglj 
relies nud tUe decision on the Oiiginil Side of the 
Calcutta High Coui*t in the case of ChandmuU v Ranee 
^oondoxj Z)os*cff'> following Sii Joseph Ainonlds 
decision it appeus to me \ei\ cleai not only on 
pimciple but under the expiess \\oids of oiii Statute 
that no cause of action at picsent survi\es against 
the fiist defend int md that the suit against him ought 
to be dismissed it once It is a cleai case of his iiiteicst 
in the plaint piopeitj having devolved upon the 
Official Assignee The Otfieial Assignee has been made 
apaitytotlua suit with the leave of the Couit It is 
obvious then that he and the fiist defendant 
fiom whom the said inteiest has devolved upon him 
cannot in. leason both stind togcthei on the aiia^ 
The otilj peison at present who losscsses an> inteiest 
whatevei in tins propeity fiom the point of view of 
the plaint in the piesent suit is not the (list defendant 
but the Olllcial Assignee It is theiefoio a case 
in winch the fti st defendant is being wionglj sued in the 
events that liavo liipponed and not a case in winch it is 
unnecessiiy that the Official Assignee should bo made 
a part} defendant 

The only question leinaimng to be answeied is 
whethei in thus dismis&ing the suit against the 
first defendant he should have his costs Up to tic 
appeannee bcfoie iu> biothei Divai J I see noica« 5 on 
w h> ho should not hav o them But inasmuch as he thoi e 
withheld fiom the learned Judge what ought to li v\e 
been disclosed and wl at bting disclosed would have 
lendeied las fuithci ipi ea ince on the itcoid unnecec 
saij in mv opinion lit is> not entitled to the costs of 
that 01 subsequent piocctdings 

11 (1604) l Don 11 C U. 51 (*>(1891)“ CM ^ 
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TRrBUOVAN- 

DAS 

Narotamdas 


I must, therefore, now dismiss the suit against 
the first defendant with costs up to the application for 
the rule granted hy Davar J., and thereafter no oi<3er 
as to his costs. 


Aai>m.ALU 

Hakimji I may say that I believe that the object of this 
strange procedure is simply to endeavour to get a 
* decree from the Court in favour of the first defendant 
without those, who are supplying him with funds, 
being under the risk of paying the plaintiff’s costs, 
should tlie plaintiff succeed ; for I understand no one 
has come forward to guarantee the Official Assignee s 
costs, should the Official Assignee have defended the 
suit in place of the first defendant. 


Suit i^ismissed. 

Attorneys for ithe iilaintiff: Messrs. il/fl/i'J, 

3fody ^ Co. 

Attorneys for the first defendant : Messrs. Vcichhc( 
4* Co. 


M. F. N. 


APPELLATE CIVIL. 


1915 Before Sir Basil Smt, Kt., Chtfi/ Jtt$tice and Mr Justice Batchdor 

Jpnl 9 Tiie secretary of STATE for INDIA in COUNCIL 

~ DtFENDANT), Appellant, p BAPOJl MAHADEC) GOVAIKAR anp 
(O fUQiNAL Plaintiffs), Rbspondems ® 

Act (IX of 1908), section 10, Schtfliile I, Article’ H cind 
-Deposit — Order of the Collector refusing payment lested in trust 
purpose — No bar of time for rtcoiery 

Ih 1835 C, nn nneestOT of the pliintifEa, bad Ina immoveable property 
to satisifij ins debt by the then tiahamja of Satara, Out of tf‘® *■ ^ ^ 
coeds the debt was paid offl and the Italance of Rs,l,793 0*5 avibctp 


rin>t;Appea! No 10 of 1914. 
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the Government Trea'urj in the name of C Subsequently when' the bataia 
Principality cea«ed in the year 1848 the said amount c-ime to be credited in 
Cs name in the Bntish Treisury In 18o9 Cs descendants applied to tlie 
Bnti«h Government for a refund of the amount when it was ordered that the 
amount be refunded after pioduction of heirship certidcate by the applicants 
an 1 the order was communicate I to the then applicants Subsequently fora 
iiuml er of years there were litigations in Gnil Court between C s descendants 
and the purchaser!, of C a property as regards the salidity of sale Ultimately 
III 190<) JI the fitter of the phintilTs made an application to the Distnct 
Court for a certihcate of lieriblnp and an order f r the issuo of a certificate w is 
passed on the d3id March 1907 M then made an application on IGth 
October 1907 to the Collector of Satara requesting for a refund of the 
amount of Rs 1 793 0 5 standing credited in Cspamc This application 
was decided against the j lamtifEs by the Collector on 6tli Mirth 1911 The 
pUmtitts then ipj eilt<l to tt o Oommissioi ti and the appeal was rejected on 
17th July 1911 A further appeal to the Goieminent met with a similar fate 
PlaiotiSs therefore on Idth June 191i filed a suit agaiost the defendant os 
trustee for the recovery of the amount alleging (hat the cause of action arose 
on ntlaJuly 1911 the date when the Commissioner a order was recciicd by 
the plaintiffs The defendant contended tint the cause of action arose on 
Gtli March 1911 when tliQ Collector rejected the plaintiffs application and the 
suit was barred under Articles 14 and 120 of Schedule I of the Limitation Act 
(IX of 1908} 

The lower Court bciug of opinion 'that the money wis at most I ell hy the 
dcfccdaiit on an implied trust hell that section 10 of (ho Limitation let di I 
not ipply to the case and that the plaintiffs* claim could ouh be <k reed un 
tlic ground that it was within time under Article 120 of the I umtition Act 
The defendant hanng appealed to the High Court 

ndd that the money bcin^ icsted in the Goicrnuient when it took o\ir 
the bitara Treasury in 11848 and the purpose of (he credit m tie name of C 
being specific section 10 of the Liimtatiou Act did apply 

Ueld fuither that the plaintiffs were entitled to succeed on the ground not 
only tlial their claim did not fall withiu Article 14 and wo iH be within time 
if it fell witiun Article IJO but tint it was one towhicli the bar of limita 
lion eoul I not bo pleaded 

Al’PLkL fiom the deciiiion of C A Kiucud, District 
of Satiia 

The facts of tho case \^cle as follo\^s — One Chiiito 
Mahipit Go\’'ukai of Sdari, anccstot of the plaintiff*- 
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owed certain amounts to one Shaikli SayecI Muf iti of 
Auiangabad who was an Aiab and m oidei to satisfy 
the alleged debt Siiraant Paitipainh Mahaiaj, the then 
RijaoE Sataici, cuised Ohmto Mahipats’ immoveable 
piopoity to be sold in 1835 and out of the sale proceeds 
the alleged debt was paid off and the balance 
Rs 1,793-0-5 was ciedited in the Goveinment Tieasur} 
in the name of Chinto Mahipat Chinto lefased to 
receive the money, alleging that the whole pioceedings 
regarding the sale weie illegal and ondeavouied to get 
the Biitish Resident to induce the Mahaiaja to ba\e 
them nullified In this he was not successful Bnt in 
1839, the Malmiaja Paitapsinh was deposed and 
Govaikai appioachcd the new Mahaiaja Shahaji II 
The ne^ lulei by his oidei dated 26th Octobei 1^35 
diiected that Chinto's piopeity should betaken bach 
from tlio puichaseis at the auction sale and lestoied to 
him Tlie Mahaiaja undertook to leimbuise the pni- 
chuseis This oidei, howevci, was nevei earned out 
and 111 1816 Chinto died In 1818 the Sataia Princi- 
pality ceased on the de«ith of Shahaji II and its teiri 
tones became pait of tlie Bombay Piesidency Among 
the piopeities which passed into the hands of the 
Biitish Government was the balance of Rs 1,793-0 5 
which awaited withdiawal by Govaikai Fpi mne 
yeais the money lemained idle in the Sataia Treisnry 
But, in 1857, the Collectoi issued a notice toCUmtos 
eldest son Sadashiv calling upon lum to withdiaw 
amount Sadashiv took no action on the notice 
on the 13th June 1859, Sadashn himself petitions 
the Collectoi, asking that the money should be pud ® 
him In the meantime, liowevei, Government 
taken money out of the deposit account and had cret • 
ed it to the inofit and loss account The 
lefeiied the matter to Government and he 
replv sanctioning the disbuisement But on - 
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Tune 1S59 Raiigo, Chiuto’s second son, who was ap- 
paientlv on bad teims with his elder biother wrote to 
the Collectoi objecting to the pajment of money to 
Sadashw and asking tint it should be distiibuted 
among ill the biotheis equally This objection was 
allowed and on 14th Febiuai^ 1860 the Mamlitdai of 
Sataia issued a notice to such of Chinto s heirs as he 
could find to piodnce certificates of herisliip On this 
notice no action was taken as the heirs Tieie en- 
dea^ouung to reco\ei by litigation the landed property 
of Chinto 'subsequently on 30th June 1906, Madhavrao 
Anant Chinto s nephew and the fathei of the plaintiffs, 
who was then acting as manage! of the family, filed an 
application foi a ceitificate of heiishipin the Distiict 
Court Satai i, and on the 23id Much 1907 obtained it 
On Cth October 1907 Madhaviao Anant, aiiiicd T\ith 
the certificate of hciiship, applied foi the lefund of 
the money Befoie he obtuned a leply be died But 
on the 13th May 1911 bis hens leceiaed an ordei, 
dated 6th Much 1911, which ran as follows — “As the 
application £oi the lefund of Rs 1,793 0*5 was made 
aftei about 50 yeais and as the icasons given for this 
delaj did not appeal to be sufficient and leliable, no 
oideis could be issued foi the letund of the amount in 
question” Against this luling the plaintiffs ap- 
pealed to the Commissioner but on 17th July 1911 
then appeal was rejected A fnithci appeal to Go\ern- 
ment met with a similai fate Plaintiffs, theiefoi'e, 
issued a notice to Government and on tlie loth Juh 
1912 filed the present suit against the Secietarj of 
Stite in Council foi Es l,793-0-o alleging that the 
cause of action aiosc on tlie 17th Jul\ 3911 The\ 
idled on section 10 of the Limit ition Act on the 
giound that the moiiej became aested iii the British 
Go\einment, on the termination of the Satara Pnnci- 
palita, in tiust foi the specific pniposeof being paid 
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to Chmto iTaluji'it’s heirs aud that, theiefoie, their 
claim was not bailed bj any length of time 
The defendant admitted the facts but t^a^ersedthe 
allegation that the cause of action arose on the ITth 
July 1911. It was contended that the cause of action if 
any at all aiose on the 6th March 1911 when the 
CoUectoi lejected the plaintiffs’ application and the 
Slut was bailed undei both Articles 14 and 120 of 
Schedule I of the Limitation Act 


The Distiict Judge obsened that section 10 of the 
Limitation Act was not applicable to the case as the 
deposit of R& 1,793-0-5 was not a trnst within the 
meaning of the definition of“t3«st” in section 3 of 
the Tiusts Act (II of 1882) He also found that article 
14 of the Limitation Act did not apply as the order of 
the Colleetoi Mas not an oidei of a judicial nature 
but aliened tbe iilaintifls’ suit as witbin tune under 
Article 120 of the Act 
The defendant appealed to the High Coutt 
liamdaft Desai(foi the Goto n7nenf Pleadei) for the 
appellant — This issue of limitation has been wronglf 
decided bj the lowei Couit Ajticle 120 does not applf 
Theie could not beany trust piesuined In order to 
bring the case under section 10 of the Limitation Act 


it must be shown that (1) the iproperty became 
m Government in ti nst foi a specific purpose 


nested 

and (2) 

that this snit is /ot the parpese ef follewing the 
piopeity in the hands of the defendant The decisioi^ 
in Secretary of State for In ha v. Sakhat atn^ is (jui ^ 
in point 

On the plaintiffs’ own showing theie could 
been any case of ti nst His allegation has 
been that the monej was wrongly recovered h> 
Sataia Goveinmeut 


ai (1899) 2i Bom 23 
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Piopoity can be ^iid to be ■vei>te(l m anothei onU 
when some one has in estate in the subject mattei of 
the tiust, not meielv that he has iionei to chuge it oi 
dii-ect that it bhould be dispo'^etl of Vesting’ ^^htll 
applied to the subject mattei of the piopeity according 
to its oidinaiy Ugal acceptation gi\es the propeityin 
it and not merel} eontiol o^e^ it 
In the ca'se the piopeit\ did not become ‘tested’ in 
the defendant foi an e\press 2 >urpose, noi was he 
entitled to chaige it It is contiaij to the ordinaiy 
accepted meaning of the teim tested to say that 
inojiertj is \ebted in peisons by leasou meiel^ of then 
haaing a control o\ei it 

Secondly, this is not a suit foi the puipose of follow- 
ing the tiust piopeity, foi no such thing ns a tmst 
exists in this case but it is a suit to iccoioi the deposit 
If so the decision iii Stoeiati/ of State fot India s 
Sahhaiam^^ is in point 
Jayal ai with Ghaipuieiox the lespomlents 
Scott, C T — It is unuecessai^ to lestatc the facts 
which aie not disputed and laie \cij cleaily stated bj 
the learned Distiict Judge He has allowed tlic plaint- 
iffs’ claim foi Rs 1,793 which came into the hands of 
the East India Company in ISIS when the Sataiu 
Piincipilitj on the deatli of the Miharajah Shahaji 
became pait of the Bombay Piesidtiic^ The onl^ 
issues mised in tlie lowei Court wcie issues of limita- 
tion based upon Ai tides II nud 120 and section 10 of 
tlio Indian Limitation Act Tlic Ic lined Judge being of 
opinion that the monc> was at most held bj the defond- 
nnt on an implied tiust held that vectioii 10 of the 
Iiidiin Limit itioii Act did not appU to thcci«o and 
that the pi imtiirs’ cl um could oiiU be decreed on the 
giound that it w is w itliin time under Article 120 of the 
Indian Luintatiou Act 

0) (jsaa) 24 Bom 23 


1915 


SECrETlB\ 
or St iTF 

FOR lM>tA 

llAnlPEO 



o78 

1015 


SEcnETAur 
OP State 

FOR iN'DfA 

r. 

Maiiadeo 


THE INDIAN LAW REPORTS. [VOL. XXXIX. 

In ouv opinion tlie plaintiffs are entitled to succeed 
on the ground not only that their claim did not fall 
witliin Article Id and would be within time if it fell 
within Art. 120 but that it is one to which the bar of 
limitation cannot be pleaded. It is, we think, correct, 
as stated by Pigot J. in The Secretary of State for 
India ill Council v. Guru Proshad DJnirf^ that the 
East India Company coaid be, and often was, a trnstee. 
It could be expressly a trustee as in the case of the Clive 
Fund (see Walsh v. Secrelarij of State for India'^'^) and 
could be a party to a breach of trust and, therefore, 
subject to the law of tmsts; see The East India Com- 
pany v. Pohertson^. That it could incur fiduciary 
obligations is expressly recognised by the Government 
of India Act, 1858 (21 A 22 Viet. c. 106) whioli by 
section 71 enacts that the Company shall not, after the 
passing of the Act, be liable in respect of any claim 
which has arisen out of any fiduciary obligation made 
before the Act, and by section 12 that all sums of 
money payable in respect of liabilities then existing, 
shall be charged upon the revenues of India if such 
liabilities were lawfully incurred by the Company- 
By scetiou Go all persons may have the same remedies, 
legal and equitable, against the Secrctajy of State as 
they could have had against the Company. 

From the year 1836 to 1859 the accounts of the Sataia 
Treasury showed the sum now claimed by the plaint' 
iffs as payable to Clunto Mahipat Govaikar, the pla'ot- 
iff's ancestor. In 1857, it is found by the learned Judgt 
and is not disputed, that the Collector of Satara issaef 
a notice to Chiuto*s eldest son, Sadashi v, calliDguj>n*'^‘‘[^ 
to withdraw the amount. In June 1855, Sadas’hiv peh^ 
tionod the Collector asking that tlie money should ^ 
paid to him. The snni claimed had, in the previou-'' 
(1802) 20 Cal. 61 . C) (1863) 10 II. I- C 

P) (1859) 7 Moo II. A, 361- 
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April, been ti'ansfeiied from the suspense to the piofit 
and loss account The Collectoi, howe^el, having 
refeired the matter to Government received a leply 
sanctioning the pajment to Sadasliiv Befoie it -was 
paid, ho\ve\ei, Sadasliiv’s joungei biothei objected to 
payment to Sidashiv and ashed that it should be distii- 
buted among all Chinto’s sons On the 4th of Febiiiaiy 
1860, the Assistant Collectoi oideied that the sons and 
hells of Cliinto m Tvhose names the money had been 
credited should pioduce a ceitificate of heirship and 
then arrangement would be made to pay them the 
monej The authoiity of the Assistant Collectoi to 
pass such an oidei is not disputed 

This 01 del as also tlie notice to Sadasbiv in 1857, was, 
upon the authoiity of Scott v a sufficient 

declaiation of tiust The money was ccitainly vested 
m the Government when it took over the Satam 
Tieasury in 1848 and the pnipose of the ciedit in name 
of Cliinto was ceitamly specific 

If the money claimed had been lealised in e\ecution 
pioceedings in the Supicme Cowit and sub^equentlj 
after many years credited to Goveinmont the liability 
of the Government to lepay it could not ln\e been 
disputed , see Act XXV of 1806 and Act V of of 1870 
In our oxnnion the f ict that the liability cliniged is not 
specifically recognised by statute, ns in the Acts just 
lefciiod to, does not justify Goceiiiuient lu icsistin^ it 
foi the moneys mentioned in those Acts icqmred special 
treatment as they weie held by the Queen’s and not 
the Company’s Courts 

We confirm the decieo ami dismiss the appeal with 
costs 

DfCi eo confii nied. 


CU (1855) I K JL J 2S1. 
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Before Sir Haul Scott, Kt Chief JufUce and Mr Justice Batchelor 

SULEMAN HAJI USMAN avd A^oT^ER (oRioiUAt. PLAiNTirrs) Appeuants 
» SHAIKH ISMAIL SHAIKH OOSMAN SHANDOLE AhD othshs 
(onioiNAL Defendants) Respondents ® 

Cml Procedure Code (Act V of section 92 — Suit regarding puhl'^ 

charitable property — Consent by Collector — Conditional consent 

A suit was brought in Iho name of two plaintiffs for the reraoial oi 
trustees for a declaration that the property in the hands of the trustees 
belonged to the Darga of Pir Soheb and to recover possession of the property 
Before the institution of tlie euit one of the plaintiffs applied to the Collector 
of the District for permission to file the suit under eection 92 of the Cinl 
Procedure Code of 1908 The Collector replied as follows — Tlie Collector 
doubts whether section 92 of the CimI Procedure Code applies to this c#se 
but if the Court holds that it does the Collector hereby declares liis couaeat 
to the filing of a suit to claim any of the reliefs specified iii section 92 whic 
the Court maj deem fit to grant The trjmg Court was of opinion that the 
above certificate was defective in form and therefore dismissed the au*!' 
The plaintiffs having appealed — > 

Meld dismissing the appeal that the Collector had not acted m the manner 
provided by section 92 of the Cml Procedure Code of 1908 He had tsO^ 
indicated on the pioceedings that the suit was filed wnth his consent and tl a 
he had not even come to a conclusion that the suit wos one which should 
been filed 

The Collector acting under section 93 of the Civil Procedure Code had no 
nght to consent to the institution of a suit by two persons claiming to haF® 
an interest ui the trust unless it was such a suit as he ivould consider I unsr 
to be justified in filing at the relation of such two persons m his own nsme 
The provisions of section 92 of the Civil Procedure Code must be regard 
as imperative 

First appeal from the decision of J D 
Diatiict Judge of Thana, m Original Suit No 
of 1912. 

Suit foi a declaiation and injunction 

Two plaintifTs Suleman Haji Usman and Jusub 


® First Appeal >o 20B of 1918 
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Maliomad pniporting to be disciples of Pir Maulana Ma- 
bomad Sultans iheb Sufinacas Bandi sued for a dcclaia- 
tion that all the piopeity nio\eable and immoveable, 
receivedduiingthe life-timeof Pu Saheb and aftei wards 
as dedicated to the Daiga and now in possession of the 
defendants, belonged to the Darga and the defendants 
should be ordeied to lendei an account, that the 
defendants aie unfit to act as tiustees , that a peipetual 
injunction be granted restiaining the defendants fiom 
leceiving the Galla oi otbei moveable property and 
looking aftei the management of the immoveable 
property and staying at the Darga , that the plaintiffs 
or othei peisons might be appointed tiustees in then 
place and put in possession of the property , that the 
plaintiffs have brought this suit after obtaining the 
consent of the Collectoi of Thana under section 92 of 
the Civil Procedure Code 

The defendants denied that the propeity in suit 
belonged to any cliaiitable trust They managed it as 
theli pm ate family pioperty and the plaintiffs had no 
right to bung a suit in respect of it 

The District Judge on a preliminaij issue “ Is the 
ceitificate obtained by the plaintiffs defective in form, 
and if so, what is the consequence?” found that the 
consent given in the piesent case by the Collector was 
no con'sent at all as leqniied by section 92 of the Civil 
PiQcedui.e Code and dismissed the suit Hia reasons 
were as follows — 

In the certificate tl e Collector eajs 'tlie Collector donlts whether 

section 2 CimI rrocediirc Code srphes to tiiH lot if tie Court holAi 
that it doi.'^ the Collector herein dccUm bia coMent to tl c filin'; of a euit 
to claim anj of the reliefs fipecifiol lo section 02 which the Court nisv deein 
fit to grant ’ S ich a certificate in mj opinion is nltra rtrtt If the view of 
the Collect r is correct tl en no certificate from him at all woul 1 be necesaary 
It IS he wlio IS first to determine whether the panirnlar institution is a pul’ic 
religious trust, "1 ether the applicants are the person* ifite<Tstod and wh«th*r 
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anj breach of tlie trust lias been committed If he dne? not gitisf j himself 
on any of these jiimits .anti wonts the Court to determine tliem, and m the 
event of the Coiut finding on these questions in a manner «lucli would 
Ins issuing the certificate, and gisea Ins consent conditionally on the findings 
of the Court, the result sxonid be that there is no certificate as required hy 
law before the institution of the suit , for if the Court finds on menta against 
the rclator'e application, then the consent is withdrnifii or the right construe 
lion of a eertificato like the present would be to saj that tha Collector Ind not 
from the beginning gixen any certificate It w ould be open for him to argue 
that ‘I had not given a tcitificalc in the particular case, hecniisc I said I 
xvould give my consent if the Court holds the allegations of the apphcinti 
prov ed ' Tlie consent of the Collector is to precede tlie institution of the 
suit and is not to depend upon the findings of the Court after the institution 
If there is no consent before institution the Court cannot proceed with the 
suit and until it proceeds with the suit and finds on the merits it is not m a 
position to say whether there will be the consent of the Collector or not If 
the Court does not proceed as it should not, it will he uever known if the 
Collector has given the consent I am of opinion that the consent given m 
the present case is no consent at all as required hy section 92, Civ il Proeedaro 
Code, even to the one pUiotid and the suit must be dismissed ’ 

Bahadurji with Pandya and Co. for 
appellants s — We submit that the certificate was quite 
legal. It expressly authoiisctl ‘Hhe filing of a suit to 
claim any of the reliefs ” ami as the original application 
was made with the intention to ask permis'^ion to file 
a suit in the name of applicant himself and the second 
plaintiff, the certificate should be deemed to authorise 
both the plaintiffs to file the suit. The very fact that 
the Collector entertained doubt as to whether section 9- 
of the Civil Procedure Code would apply to tlie case 
shows that he did apply his mind to the inatlei. TIic 
conditional lorm does not impair the validity of t 
ceitificate. It was in the powei of the Collectoi to 
grant the certificate oi to withhold it and ho 
chosen to grant it. What he meant was that ‘ 
granted the certificate so far as he himself was cofl 
ceined, but the Court may or may not grant any rehe 

/ A" Vndmk for appellant No. 1. 
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H C Coyaji S M Kaikmt (foi S S Patkai) 
for respondents Nos 1 ‘inil 2 — We contend tint the 
ceitificite w'ls bad in law lu it did not hilfil the leqmie 
ments of sections 92 and *)•) Sub section 2 of ‘section 92 
shows that section 92 is iiupeiiti\e Accoiding to that 
the Collectoi is lequiied to apph Iiis mind to all the 
points mentioned nameh wliethei tlioie is ii leligious 
01 charitable tinst whethei the apiiUcatits are intej ested 
in it whether theio has been any breach of such i 
trust whetbei the leliefs ashed foi aie piopei See 
^ajediu Raja Chowdhun \ Goin Moimn Da’^ Bai 
shnai^"* Ex pai te Skinnei^^ Here the application was 
made by the fiiat plaintift onl\ and the Collectoi s 
lettoi was also addiossed to liim onlj The woids of 
the Collector s icply shoii that he had not definitelj 
applied his mind to all the points Fuither no leliefs 
are mentioned in the ouginal ipplicition and the 
Collector s words authorise the fiist pi untiff to ask foi 
such reliefs as the Couit ma> deem ht to giant 
while ho ought to specify the leliefs 
Baliaduiji in replj 

Scott C J — Ihis ^^a8asnltblO«ght in the name of 
the two plaintiffs Salem in Haji Usniin and Jusuh Jan 
Maliomad puipoiting to lie disciples of a ceitam Pir 
foi lelief regarding an alleged Duga of the Pir Saheb 
said to be in the possession of the defendants for a 
declaiation that the Darga was the oi^jiei of all the 
moveable and immoveable iiropeit' in the possession 
of tho defendants that the defendunte) weie unfit to 
ict as tiustees foi a perpetual injunetion igiinst the 
defendants and that tho plalntlH'i or othti peiNons 
might bo appointed trusties in their place and put in 
possession of the property 

Umlci the authout^ of a Goaemment Rcfsoluiion, 
the CoUcctoi of Thana was inaosted with the i>owers of 
t> (ias-l2JCU i “ 
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the Advocate-Geneial umlei section 539 of the Code 
of Civil Procediue of 1882, and by virtue of section 157 
of the Code of Ci\il Piocediue of 1908, the powers 
confeiied opeiate nndei the present Code in lespect of 
sections 91 and 92 We aie heie concerned with 
section 92 Sub section (2) of that section piovides that 
“ save as provided by the Religious Endowments Act 
of 1863, no suit claiming an 3 ’^ of the leliefs specified m 
sub-section (1) shall be instituted in lespect of any 
such tiust as IS theiein lefeired to e'ccept in conformity 
with the piovisions of that sub-section ” This being 
a suit in lespect of such a tiust claiming reliefs speci- 
fied in sub-section (1) it can only be supported d 
brought in conformity with the provisions of section 92 
It IS sought to show that these piovisions ha^o been 
complied With by a communication fiom the Collector 
in leply to a petition addressed to him by the 1st 
plaintiff alone Tliat petition states that “ the petitionei 
as a inembei of the Mahomedan communitji 
especiilly* a disciiile of His Holiness Pii 3 dowIanas>iheb 

wants to hie a civil suit against the said hens accord 

ing to the Ci% il Pfocedure Code, sections 92 and 9*^ 
Youi Honoiir» consent IS necessaiy foi the institution 
of the suit Tlie suit is to bo filed in the name of tbr 
petitioner and auothei raembei of the Mahomed'in 
community and disciple of the Pir Saheb, Jn^nb Jen 

ATahomed ' The Collector’s reply is as follows —“The 

CoRoctoi doubts whetbei section 92 o! the CimI 
ceduie Code applies to this cass, but if the Court hoi s 
that it doss, the CoUectoi hereby declares bis consent 
to the filing of a smt to claim any of the reliefs speem^^ 
in section 92 which the Court may deem 
grant ” 

In some High Courts it was considered, until 
year 1903, that the provisions of section 539 
permissive and not imperative, but that has ne'er 
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the view of this High Couit, ind the Legislitnie the 
enactment of sub section (2) of section 92 has made it 
cleat that section 92 must be legaitled as iinpeiatiae 

The CoUectoi undei section 93 stands in the 
position with legaid to his Collectoratc of the Ad\ocate- 
Geneial in the Pie&idency town and the suit which 
requires Ins consent is a suit which be, if he thought fit, 
would be competent to file in Ins own name as a public 
Officei, whose dut\ it is to piotect public chanties as 
the lepiesent line of the Ciown in that capacitj , and 
he Ins no light to con''‘=‘nt to the institution of i suit 
ba t^^o pcisoiis chinnng to liave an inteiost in the 
tiust, unless it is such a suit as he would considei 
himself to bo justified m filing at the lelatiou of such 
two peisons lu lus own name The duties of the 
Collector Iiv\e been desciibed by the Calcutta High 
Com t in iScyedwr i2a;a Chowdhuriv Gour liTohtin Das 
Baishnav^^^ It is theie stated that— 

The CoJUetor laiequ e i to <*xereuo hi? jud^f«“nt in tie matter before 
girin; lu3 consent [to the institut »j of t suit] Tnw view n borne out by the 
observations of Lord Eldoii m Ex pzrleSUiitA*^ The Collector in giving h s 
consent his to e^orcn* h i j il'n it ii the rnUtcr and se** not o ilj whether 
t lie persons suing are persons who Inve an interest m the trist but also 
whether ths truit is a public tiuit of tb° k nl conte nnlatei by the s' tio i and 
wa ther th're are prim />icie gcojnJs for Ihnkiog tbit tieri, his b' n a 
breach of trust 

The ohsei\ations of Lord Bldon m £1x23^7 te Skt/iixer'^ 

It appears to me that such a petition ns the present supposing it to Iw 
prop rl} w t!i i th s jpi of tiis \ t of Pirl m -it cm I ivc n> sn ties 
from the s gnature of the Solic lor Gea ra! he be ng competent to a^t a« an 1 
111 the phc' of the Vtt i n \ G i r»l o ilj w » n t I're is no s J i o3i r as an 
Attorni) 0 n ril Tuiit i oi o* I ij 1 j, sUti i n frain; t’l \et was 
to gum! chinlUk trU.tsfronsl ise ail for tbit pirp «e to prevent such 
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proceedings from being instituted as are too frequently mstitntecl for no ot! er 
reason than 1 ecausc it m known that the costs will be payable out of the 
charity funds It avas with this anew that the Xegislaturo provided for the 
signature of the Attorney Gleneral or in case of there being no Attornej of 
tho Solicitor General and I desire to liave it understoo 1 that no petition 
under the Act ought to receive that signature except upon the same del ber 
ation tliat it would be thought ht to nCEord to the casd if it were prLwntel 
m the shape of an information '* 

We may point out witli leference to the poweis ol 
the Aflvocate-Geneial which aie vested in the Collectoi 
that it IS an iinaiiable piactite in this Piesidenc} foi 
the Adt ocate-Geneial, wheie he docs not tile the suit 
himself, to endoise his consent upon the phint H 
Collectoi had followed this piactice he would peih'ip^ 
have tnoio cleaily lealised Ins lesponsibilities m the 
inattei The plamt is to a ceit.iin extent, his plaint as 
It lb launched undei his sanction It should only he 
such a idaint as lie would feel justified in 
himself 


In the present case we agiee with tlie learned Pistrict 
Judge that the Collectoi 1ms not acted m the 
PIG'S ided by the section He has not indicated on tlic 
pioceedings that tlie suit is filed iMtli his consent, a^i 


in that lespect lias not followed the piactice 


of the 


oflicei ^^hosc poweis he is to discharge But mere 
impoitant than that he has not even come to i 
conclusion that the suit is one ■which ought to be 


He doubts whethei section 9S of tlie Civil pioceclnn 
Code applies to this case, but if the Court Iiolds tint i 
does,, the Collectoi “hereby declaies liis consert to 
filing of the suit to obtain anv of the icllefs speclfio*! » 
section 92 A\liiCh the Couit may deem fit to gi^ot 

that IS to saj, instead of consenting to tlic ni‘*bb**'^^ 

of a suit foi cutam definite reliefs, of 

appio\es, ho lea>e9 it to tho Court to decide whe 

such a suit ought to he filed oi not We are of op ^ 
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that he has not discharged the powers conferred upon 
him as intended by the Legislature, and we, theiefoie, 
hold that the suit has not been filed in conformity with 
the provisions of section 92, and that the learned 
District Judge was right in dismissing it on that 
ground. 

We are not, however, satisfied* that the Judge was 
justified in awarding two sets of costs to the defendants 
who had one and the same defence, and his award of 
costs has not been seriously defended by the learned 
counsel who appears foi the respondents. We affirm 
the decree and dismiss tlio apj)e.il with costs Tliere 
must be only one set of costs against tlie plainti/Ts 
throughout. 

Decree confirmed. 

J. G. R. 


APPELLATE CIVIL. 


Before Sir Ba^d SeoH, Kt Chef JueOee, and ^fr JnMit* Shah ^ 

nAMAClIAXnriA VnNKAII NAIK (Ot»oi\AL Pffesdant 7. ArrEU iST. 
t KALLO DEV.II DESIIPANDR OTiirns (Oihoinw Piaivtifp asp 
UBFFND^VT'! 1 TO 0 AVP 8 TO 1 1) Rr'rONPFNTK *■ 

Dellhan AgncuUunetr Belief Act (XV/I of 1870) teetmn 13 — Morlga^e tv 
Vatandar — SnU foi account atul redemption — Adierte ;»»»»»(»» by tnort~ 
gayee~IIeTtditaTy Ofieet .Icl (iJom Act lit of 1874), techon 5—\[t»ne 
profits from the dale of suit 

One Stadliavrao, grandfather of the plaintiff, Lj « deed dated llio 15th Julj 
1857 mortgaged iMth pos^ewon certain Vatan loam Iind< to Ci}>aji Anant, an 
ftnc(“>tor of the dofcndiiits Madlmrao died, 1873, and in ISC'* plaintiff med 
to redeem the mortgage iimhr the proii'ion^ of thr IV.kVhan AgnenJtiinit^” 
Rehtf Act, 1870 Tlie defcndint< conUndod that b> rea«,^n of the prcvr-iorw 
of aeetion 5 of the Vatm Act, the mortgage became \oi.l on the death of 
® Second AriWAl No. K.7 «f I9H 
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Midhavrao and that they had been in po'^session adversely since thatdite 
The Court of first inslmce disallowed the contention on the ground that the 
mortgagee chimed to bold the property as such and not as owner, and aftei 
taking accounts passed a decree m favour of the phintift awarding iiHsne 
profits from the date of suit till possession at rupees four hundred a jen 
Tills decree was confirmed by the lower appellate Court 

On appeal to the High Court, 

Seld, that tlie mortgagee remamed a mortgagee for the purpose of the 
redemption suit, even assuming tliat he had been in possession for more thin 
tweh e years since the death of Uie ongina] mortgagor. Unless there was some 
definite indication on the part of the person m possession that lie would from a 
certain date claim as absolute owner, and not as mortgagee, he could oiil} ac 
quire by adverse possession tlie limited interest to which he was entitled at the 
mortgagor’a death namely that of a mortgagee 


Held further, that mesne profits from the date of euit could tot be awarded 
as the enforcement of tho provisions of section IS of the Dekkhan Agn 
cuUurists’ Belief Act, 1879, placed the mortgagor in n much more favourab o 
position than lie woiUd be in, if he relied upon the terms of the contract, and so 
presumption could arise that the mortgagee was, apart from the provisions o 
the Act, not entitled to retsin possession after the date of tho institution of t 
suit 


Janoji t Jaiioji applied 

SECONt) appeal against the decision of L. 0. CrimiPt 
District Judge of Belgaum, confirming the decree o 
S. R. Koppikar, Subordinate Judge of Gokak. 

Suit to redeem. 

Plaintiff sued as an agriculturist to redeem end 
recover possession of the plaint lands. He alleged t 
by a deed dated the 15th July 38G7 the said lands iverP 
mortgaged with possession by deceased 
Devji Deshpande, the gjandfather of the plaintiff am 
defendants 9 to 11, to deceased Babaji Anant 
the giC4if-grandfatIiei of defendants 1 to 8 for 
Tho defendants 1 to S pleaded that the mortgage aa 
weic Deslipandeghi Vat.ui Innm and ^ 
inoitgugor iladhavrao liaAing died in 18"3, the m 
*») (1882)7 Uom 185 
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gage became % Old on Ins death by leason of the pio- 
visions of section 5 of the Heieditaiy Offices Act ; that 
they had been in possession adversely since that date 
and had become owneis by limitation 
The Suboidinate Judge held tliat the possession of 
the defendants as moitgagee was adveise only to the 
qualified Intel est claimed by them and, tlierefoie, the 
right of the plaintiff to redeem was not baried His 
reasons weie as follows — 
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It 13 coDtendeil tint the inortgat^e effected l>j Madhavrao became void otj 
hi3 death an! tint the m>itgigees pw^cssion lecame adverse thereafter 
The argument woull 1) only to Ihe \atau Linda ® ® There is no 

doubt that had plaintiS or lus father chosen to treat the mortgagee as a 
trespasser on the death of Madhavroo he could ln\e done so and got back the 
property free from incumbrance (I L II 5 Bom 435 and 437) Not having 
done so plamtiS s right of dnputiug the mortgage h birred But his nght of 
re leemitig the mortgage canuot 1 e barre t unless it is slionn that the tnortgngco 
claimed to hold the pi pert) asuainci more than 12 ^ears before suit The 
CMdeiice on the record Rhons tliat the mortgagee Ins atnajs claimed to hold 
the piopertj as >ucli ami not as owner o « ® e TI,e mortgagee's pos 
session was adacrseunl) to the ettent of the qualified interest chimed b} thoiii 
(4 Bomb) Law I'cporter 4C5 5B L B 18C I L It 18 Bom 22) As 
lemarkcd in the case reported iQ 5 D L It at page 189 there can 1 e uo oc 
qiiisition by adverse possession of an al solute title w hen it is foun 1 that noth 
iiigliit a limited iiiterL't Ins Uen nssoitcil I hold tint lljintid s right of 
daimuig the luids 111 spite of the iiiortgige is barred but that his right of 
redemption is not I arred 

He, tlieiefore, p4assed a tleciee in favourof the plamU 
iff and allowed me&ne piofits tiom tUo date of suit till 
possession at Rs 100 a yeai. 


Tlie Distiict Judge eonflimcd the decicc in appeal 
Tlio oulei us to tlio awaid of me&no pi-ofits wMb upheld, 
on the following grounds — 

llio bn ur Court has aw mU 1 me-ne profits at Its. 400 j>cr smm ii fnm 
tin. d »ti « f Milt mild the d »te of {h s won Tlii'* <nl r i« thalluignl on tl e 
nullic rita « t the nihngs ri (1) .fm ji r Jift jt I I.. IL 7 IV m p IK', (i) 
Ml qoj i-x « ifn' i«i 1 fs i^f& I L II 31 B ui |m.,s 2i» > 
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Thcs« cases are plainlj not in point The principle on wlncli tVisy depend U 
that tlie debtor gets a special adnntage by the manner in vrhich accounts are 
taken under the Act and therefore cannot claim also a refund of any surplus 
due to that system There is no question here of allowing a refund The 
account up to the date ot smt alioirs that the debt is discharged Probablj it 
has been overpaid What is thas then to entitle the mortgagee to remain m 
po^ession after that date without acoounting for profits Section 13 of the 
Act lajs dowTi how the account la to be taken up to the date of suit and what 
shall be deemed to be the amount due at that date vide clause 9 It is «Jcat 
as to profits after that date under Ihe Act The Code of Civil Procedure 
apphes (section 74) The principle embodied in order XXXI^. rnJe 9 seem* 
to be applicable There is no question of refunding money which has coins 
into the mortgagee s hands under the contract To hold that luesne profits 
cannot bo allowed m such a case leads to a grave ) ardihip Either th* mott 
gagor IS kept out of pos->cssioti until he can execute tlus decree and loses the 
profits unless he files a separate suit or he is deprived altogether of that to 
which he IS justlj entitled It is further relevant to point out that hsd tie 
plaintiff sued for redemption under the ordinary law he would plainly ha'^ 
been entitled to the decree which has been passed Practically he has obtem 
DO benefit from the provisions of the special legislation He w not bound to 
avail himself of remedial legislation introduced for his own benefit 

The defemUat 7 piefeiied a second appeal to the 
High Couit 

Atmaram and J (x R&U foi the appet- 

lants — ^We uige tno points first, adverse possession 
Thepiopeity being Vatan oni possession became 
since the death of MadhaMao, Vatandai'-mOitgagor, m 

tile yeai 187", undei section 5 of The Heieditaiy 
Act (Bom Act III of 1874) Since then Tve contmiiedas 
ticspisscis on the propeity and the mortgao®^'® 
ha\ing bi ought a suit to ledeem within twelve yc'trs 
fiom 1873 their right was haired see KalH 
Kiclkarni v Sanmapa hm Blumajja^K 

As regards the second point, we contend that tlw 
lowci Cotiits erred in passing a decree for 
piofits’ from tlic date of the suit At the mos 
Comt could grant ‘mesne-profits* fu'iu the date o 
0) (1879) 5 Bom 435 
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deciee ‘ Mesne-pioflts,’ accoiding to the definition of 
the teim in section 2 danse 11 of the Civil Piocedure 
Code (let V of l^OS), can be allowed when the paity 
IS wronglulh in possession of the piopeitj until 
the deciee foi ledemption is passed aftei taking ac- 
counts between the moitgagoi ind mortgagee Undei 
the Dekkhan Agiicultuiists Relief Act, the duty of 
taking accounts IS c*ist on the Couit accoiding to sec- 
tion 13 of the Act and until that is done the lelation- 
ship of moitgagoi and mortgagee continues to e^ist 
It is deteimined only when the Court passes the deciee 
see Muffappa ^ Mahamadbaheh^^ and Itanyhodha 
V Ramchandted*^ 

S R Balchle toi tiie lespondcnt — TJic Dekklian 
Agiicultuiists’ Relief Act comes into foice so fai the 
accounts aie to be made, but it would not altci the oidi- 
naiy lelationship of paities It meiely proaides foi 
thc'^aj 111 which accounts aie to be taken and tliesc 
accounts, as in the case of an oidinai> moitgage, Imic 
to be made up to the date of the suit If on taking 
accounts, itis found that the iclatiouship of moitgagoi 
and mortgagee has already come to an end the pio- 
visions of the oulinaij law in lulcO, oidei XXI of 
the Civil Pioceduie Code would apply Janojt \ 
Jano;i^’'and Mityappa v Mahamadsaheh are not 
opposed to this vieiv 

Scott, C J — Two points liaacbccn aigiiod in this 
uXjpeal , flist, that the mortgigec wlio is sued for redemp- 
tion iimlei the Dekkhan Agricultuiists’ Relief Act in 
lespect of ceitam Vutan piopertj must be taken to ha\e 
been in ad^elbe iiossession, and to ha\e aqnired an 
absolute title bj reason of the proMSions of Mctiono 
of the Witan Act which render the mortgage iinalid 

in (1<109) 31 Uoiii 2bO WS V JSTcf l«l.>(ln I ) 

(1BS2) 7Be-n 1S5 
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aftoi the clpatli of tho ougiual Vataudai-moitpf'igor 
But the Indian Limitation Act cannot bo invoLed to 
enfoice anj such couclusion, foi the piesumption is 
that unless theic is some definite indication on the 
pait of the poison in possession that he will, fiom a 
ceitain date, claim as absolute ownei and not as 
inoitgagee he can only acquiie by adveise posses 
Bion the limited niteiest to which he was entitled at 
the nioitgagoi’s death, namelj, that of a moitg^gee 
He, tlieiefoie lomainsa moitgagee foi the puipose of 
the ledemption suit, even assuming that he has been 
in. possession foi moie than tweU e years since the death 
of the 01 iginal moi tgagoi 


The second point is that the learned Judge bas 
decieed mesne proUts, that is the net leceipts, 

the piopeitj as from the date of suit against the meih 

gagee It IS to be obseived in the fii&t place tlist 
such cliiin has, so fai as the industiy of the pleiders 
has been able to discover, evoi been allowed since 1 
passing of the Dokkhan Agncnltmists’ Relief Act m 
1879 If allowed xt must bo based on the assumpboa 
that the inoitgagee has, from the date of suit, been 
possession of piopeity which ho is not entitled to 
in his possession iindei the contiact between 
parties, Eoi the Dekkhan Agi iculturists* Relief Act i 
self makes no inovision with lefereiice to pioflts a 
the date of the institution of the suit But the 
iff, bj filing a suit nndei the DeUvhan AgucuRitrJ*^^ 
Relief Act, and claiming an account on the footing 
section IS, which gi\e'> the go-bj to the piOM'jiens 
the moitgage conti itt, lendcis those pioxisions 
vant, and it is, theicfoie, impossible foi the Court ‘ 
(.o\er wlietliGi the moi tgagee w ould if the contric 

I ( I itions woic piescised, l>e entitled to reinun 

bLtwoen the date of suit and the date o 
detiec Speaking gciiti dlj, tbecnfoicemcnt of t Wl 
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visions of section 13 places the moitgagoi in a mnchmoie 
favoiuable position tlian lie would be in, if he lelied 
upon the toims of the contiact, and no piesiimption 
aiises that the moitgagee IS, apait fiom the pioMsions 
of the Dekhhan Agucultniists’ Relief Act, not entitled 
to letain possession aftei the date of the institution of 
the suit It appeals to us tliat this is a case in which 
we ought to apply the piinciplo laid down by Sii 
Charles Saigent in Janoji v Janoji^^'>, in which he 
says — 

Ueniiinbenn;; tbit the Act tntroitlie< on existing legal rights it 
!<linul(l on g>.neinl priii<.ip]e n 1 1 o <.oii3triic<J to cxtenl Ujoiil the piiticulir 
object ivhich the Legislature had m view in passing tlio Act on ! ivlncli in t!io 
preimlle IS said in etprc«s teim t le to rclicic llic ignciiltimst id the 
Doccin from in Khtedness Tlntoljoct iscffectcl wlicn the ugne iltnrist is 
enabled to discharge liH debt ind loorer I w Ion I on fai cnsiei tcims thin 
those which ho has contracted for 

Wo, thoicfoic \aiN the dociee of lowci apjallnto 
Court by deleting the piovjsions vith legaul to tlip 
payment of mesne piofits The appellant has paillj 
succeeded and pirtlj failed, thoiefoie each pait^ must 
bcai Ins otNn costs in this Conit and in the lowci 
appellate Court 

Dcci ee lai ted 
J G n 


APPELLATE CIVIL 

Befi re S r SmU hi C I rf J 0 e ai I U I •<! e >} 

?AU\ ITlltM I'inuTsii slUNK *1 I WIUlVIlWTlt 1 \> \T t n iwi 1^15 
IHKFSiwi) VirniiM iniU.WVM MsIlUWtTll I \TII IK. r.., _ 
(OIiriSAl I’HINTIH) 1 r I MFM *■ 

" '' iM I \i nsl N« 111 of 1*>14 
hi 7 11 m ISO atpp isr 


1015 

liAVCDASDRA 

Ieskui 

^AlK 

Kailo Dt\Ji 
Deshtasde 



l'>l > 

Bn\ WANT 

Pathak 


THE IXDI \X LAW REPORT? [TOL XWI 


flinlu Lax moreabU pivpertj~MiU — Beg^ut — Bigv'tl 

Co pafcen^r 

One Pandbannath RatncJ andra a Hioda te«tator made a mil bv wbcb 
directed tl at IL « 001 honil 1 be paid to each of bis three daughters oat 
the ancestral m veaUe properU He died lea vjDg’ a ton gurviTiDg bin. I 
‘'lilt b> one o£ the daugfaUrs to recover ibe amount of th«— legacy from 
estate of the te«Utor 


that the legacies were directed to be paid hv t1 e testator out of f 
pertv sfluch he had t o po lor to di po e of 1 v mil 

I «tl(j /J tfejj \ romenaoiinal^l f<Uowed IJanmantaji's < J <' * 

Jintho' \ Jfa»dor<6aiW d stingiiisbed. 

Second Appe'tl agiinst tbe decision of C Fitveet 
Di'^tnct Ttidge of Poona, confirming the decree p'l'' p 
h\ V X Kaviratna, Snboidin tte Tnclge of Jnnnar 


The f xcts of the case were a? follorrs — One P^ndhan 
Hath Kamcliandra (defendant's father-in h^) tinde ' 
■Will dated the 18th Septemhei 1887 by which he ip 
pointed foni persons as administrators of his 
dm mg the minority of his onl^ son Shankar 
directed Rs C 001 to be paid to his sister and Rs 2 001 to 
each of his three daughters and be fai ther mentioned that 
the amount directed to be paid to the daughtera should 

be ciedited to their respectJ^e names in the accounts and 
they should he paid interest e\er\ yeai at 3 percent 
and that on their attaimn^ majority the administritor" 
should pay the said amount for jnstifiable pnrp® ^ 
The said Pandhariuatli died on 18th Tanuary ISSS and 
the persons mentioned in the will wereappointed gnanh 
atis of the estate ol the minor Shankar I-ater on 
Shankai died a minor and the defendant succeeded to 
his estate Bakuliai one of the daughters of the te-ti 
tor then made an application to the District Court fora 
direction to the gn irdnns of tlie defendants proj>ert' 
topii her the amount directed to he gnen in her ' 

the irili The guanlians opposed the application Tr 

Court thereupon rejected the application and refern- 

m (18T-l)8 Mail H c I*, r (l^OO) Bom. 5l" 

O^O*) 29 Bom 51 (1«07) 31 Com 3T3 
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the applicant to a legnlai siut Bakubai, liowe\ei, i9ifi 

Iming died the piesent plamtiS as hei heh Inoiinlit V 

® Pvn\ATini 

the suit to lecovei the amount of the legacy « 

Bhaowant 

The defendant contended that the deceased Pandhai i- ' p 
Hath liad no po\\ ei to make a will , that tiie ill ceased 
to ha\e any effect on the death of defendant’s husband 
and the defendant succeeded to the piopeity in hei 
own light , that the will was void and inopeiatnc 

The Suboidinate Judge was of opinion that a Hindu 
f.ithei could dcMse by will piopeity whicli he would 
,h.i\e alienated by way of gift nitet luios, and held 
that theie was a valid disposition by \\ ly of legacy in 
fa^oul of the tcstatoi’s daughtei to which the plaintiff 
could succeed His reasons weie as follows — 

A Hindu CO pwerier cannot dispo&o of Ina sliare id the nnlividcd fniil^ 
estate ty simple voluntary gift or •>) leaise witho it the conaent of tho nllur 
10 parceners esceptior to tins rule w tliat a fatlier liaa pow er to nlio: u i 
\ reatoiiaiU amount oi incestfAl moacallea aa a gift through nfivction or 
pioiia an I reverential gifts (tirfe Phi I'lH on Hindu law page 183) V (,ift 
of a few ornaments by the father m fnaour of his luighter in law h \i||| 

(I L II 17 Dorn 282) In a family consisting of an unck in I iiopli w Ih 
unde made a gift of Us 20000 to liH dit,liter out of the estate worth JO 
to 15 )ic» an 1 it ui"* held that the o'ft « w hmdingou the nephew (I J Jf 
20 Bom 51) ® ® ® ® It leeii rpeateUj loll Ij acieral 
Courts and ako I } the Pnaj Coined that the te«t uncut irj p wer i »y U 
ex rcise 1 'vithin the 1 nuts wl i h tin. h i | «. enboH t » atauiti i s I j p, fi » 
tuns that is to BA) tl t. p iwirt iiuaken pft /ertnosaiilU [owert « 
ly will a’o CO cstcnsiii. an I whateaer |roi».rtj i. iii 1 ■. I di u ih , 

intrr ciioa can bo dispose I of 1) will (2 ^utl irhnd 114at|in 123) / 

>2 Mai 383 14 Bom 1 R 749 'lavne on Ilm 1 1 law Tlli.l 
553 


TheDistiKt Tudgt in ijiih tl toiiiiiiiKil tin < 
of tlio Subouluntc Tiulgt He obseiaul (I 
thcic 33 IS no doubt tint Pxndhiiinitb h nl ; 
dispose 1)3 gift oi do\i*.co( hisgenoml inn. . 
co-puccnoii. propntj, umloi Mitakslnra 

n 
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can make a gift, "wUMn reasonable limits, of a portion 
of tliG moveable co-parcenery property for pious pur- 
poses or as a gift of affection. 

The defendant preferred a second appeal. 

Dhiirandhcir with K. H. Kelkar for the appellant 
The judgments of both the lower Courts are based on 
the proposition that according to Hindu Law the 
power of gifts and that of testamentary disposition are 
co-eKtensive. A father in a joint family can make agift 
of ancestral moveables for certain purposes, therefore, 
ho ean also make a bequest of them for those purposes. 
The proposition, however, is not true in its generality. 
It has reference to self-acquisitions and not to joint 
family property. A Hindu co-pareener cannot make 
a bequest of the joint family i^roperty because at hl« 
death the right by survivorship is in conflict with the 
right tiy bequest, and being prior title, takesprecederic^*' 
see Lahfthmaii Dada jVhf/r v. liamchandra 
Nailc^'> [Counsel ^Yas stopped]. 


Dewun Bahadur G-, S. liao for the respondent 
A Hindu father 1ms an independent power of clisj) 0 «.d 
over ancestral moveables for certain specific purpose^'. 
*jVrita. Chap. I, section 1, pi. 27. He can, therefore, make 
a bequest of them for those purposes. 

[Scott, C. .7. •. — is there any case in whicli it bold 

tliat a bequest of co-parcenery property could tie 
made ?] 


Tliere is no such case. But Wilkinson J. in ‘ 
)iam V. Su'asufiratnania^ seems to suggest lh.it a 
Hindu though unseparated cun make a bequest of t 
joitit family property for purposes Wiirranted by specie 
texts. 


01 (I«sa) L, n. 7 I. A. 181 M 193. 


C) (1892) 16 
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[Scott, C J — But MattnsTmi Ayyer J. in tlmt case 
h.iys that the contention is not tenable inasmuch as a 
Hindu father has no testamentary iiowci at all eithei 
to gi\e legacies oi make gifts out of joint piopeity ] 

Scott, C J — The first question which aiises in this 
case 18 whethei theie has been a valid disposition bj 
way of legacy in favoui of ceitain female lelations of 
the testator Pandhaiinath, foi if that iioint is decided 
in favoui of the appellant, it tmII dispose of the whole 
case The learned Judges both in the Subordinate 
Com t and in the Distiict Couithavc taken as the funda- 
mental pioposition upon which the case must be decid- 
ed, that whatovei piopeity is so completel} under the 
contiol of the testatoi that lie ma\ gi\e it away m 
specie dining his lifetime, he maj also devise bj will 
That 18 the foim in which the proposition is adopted by 
the Subordinate Judge In the Distiict Couit the pro- 
position is stated as follows “A Hindu who is of 
sound mind, and not a minor, c in bj gift dispose of all 
piopertj in which he has an absolute interest and can, 
bj will, dispose of all piopeity which he ma} gne awaj 
m his lifetime , ” and it is said that because the nuthoi 
of the Mitaksliara states that “ it is a settled point, that 
although piopeity 111 the paternal oi ancestral estate is* 
by biith, the fathei has independent powei in the dis- 
posal of effects othei than immoveables foi indisjiens- 
able acts of dutj and foi purposes l)\ ti\t 

of law, as gifts thiough ifftction suppoit ol tlie firailv 
iclief from distiess md so forth tlu lest itor here hid 
powci b\ w ij ot illettion to mike hgitics in fixourof 
Ins female lelitioiis out of what wis uliiiittidh intt**- 
tnl proptrtN Iheu js Iu as we an awire, no 
doculcd e i-'e in which It h is iHin held tint the power 
of a Iluulu f ither St nod in pi J7 Chip 1. seetion 1 of 
the Mit ikslnri aboso leferix'd to, onihles him for the 
purpo'se’s theiein mentioned to Ulspo'^e of uiecstral pro- 
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peity, even, though not immoveable, by will Oa the 
otliei band, it has been decicletl bj the Madras High 
Court, one of the Judges being Mi Justice Muttnsami 
Ayyar, that a legacy cannot be treated as an executory 
gift made foi religious uses see Staihnam \ Swa 
suhramania,^ and that was based upon an earlier 
decision in Vtila Butten v vrheie it 

was held that a membei of an undivided famiH cannot 
bequeath e\en his own share of the ioint piopeity be 
cause at the moment of death the light by survivorship 
IS in conflict with the light by bequest, and the title bv 
survivoishipbemgthe piioi title takes precedence to the 
exclusion of that by bequest This point was consider 
ed by the Piivy Council in Lak^hman Da(fa 
V Ramchayiclra Bada R‘aik^\ where it was said “It 
has been ingeniously argued that partial effect ought to 
be given to the will by treating it is a disposition ol 
the one third undivided share in the property to winch 
the father was entitled m his lifetime and the learned 
counsel foi the appellant have insisted that it follows as 
a necessary consequeDce(fiom the powei of alienation by 
gift iniet' vivos) that such a share mav be disposed of b> 
will, because the authorities which engrafted the tests 
mentaiy poAsei upon the Hindu T^aw haio treated a 
devise as a gift to take effect on the testatoi s death, some 
of them afliiming the broad pi oposition that wlntaman 
can give by act inter vii os he may gn e by ill ’ Refer 
ence is then made to the cise of ^ifto Bniten ' 

Y emenammo}-^ , aboAe lefeiied to the leason of t 
tletision being stated to be that ‘ the co-paicenm 
powei of alienation IS founded on his light to i partition^ 
thit that light dies with him , and that the title o 
co-sharers by smviaorship aesting in them at 
moment of hjs death theie remains nothing 


Oi (1602) ic -Mad 35J 
(1680) L R 71 A 181 *!p 
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which the will can opeiate” Their Loidships con- 
clude the discussion of the question in these teims 
“ The question, therefore, is not so much whethei an 
admitted piinciplc of Hindu Liw shall be cairied out to \ 
its appieutly logical consequences, as what are the limits 
"of an exception il doctiine established by modem ]uiis- 
piudence Then Loidships do not think it necessary to 
decide between the conflicting authoiitics of the Bom- 
bay and the Madias High Conits in lespect of aliena- 
tions by gift, beciuse they aic of opiinon that tlie 
principles upon which the Madias Couit has decided 
against the powei of alienation bj will are sound, and 
sufficient to suppoit that decision ’ 

It IB admitted b> the lexrned pleadei foi the les- 
pondeiit that none of the cases icteiicd to b> the learn- 
ed Judge as instances of gifts falling within fbe power 
stated in pi 27, Chap 1, section I ot the MitaKslnia aie 
cases of testament lU disposition l\\ Hdnmaniapa \ 
which was refeiied to b\ (Ik same Icimed 
pleadei, the disposition ix is hj gift mtu tuo'?, andthe 
decision in Bachoo i Mankoi ehai^'*, alhi med m appeal b> 
the Piny CouncilPh xi as a case in uhicli the gift had been 
made befoie the death ot the tcstatoi We aie, theie- 
loie, of o]nnion that the decision of tlie lowei appel- 
late Couit cannot be siippoited TJie legacies were 
(liiectod to be pud li\ the testatoi out of propeitx 
\%hicli he liad no powei to dispose of 1a will Wo 
theiefoie, ie\eise the deciee ot tlu lowei apptlHte 
Couit and dismiss the suit Wo think th it under the 
circunistinces the paities should lieii then own tosis 

Decree t ci ei ^cd 
J O R 

“ 0) (lOOrt) 24 Bom 547 

(S)(iort4> B^m. Si ' Bo . S'l 


1915 


PAn\ATIIlAI 

UltAGlVANT 

IMIWANATII 

PATnw 



GOO 


1015 
•fuiie 0 


the INDIAN LAW EEPOHTS [VOL XXSIX 
appellate civil 


Before Sir Baul Scott Kt , Chief Justice and Vr. Justice Shah 

Tiir MUNICIPALITY of EATNAGIRI (orioinal'Defendant) Appeui-vw 
t VASUPEO BALKEISHNA LOTLlKAR (orioisal Piaintiff) Pe’* 
rOVDENT • 

Afunii i2>a2 Act (_Bom Act III of 1001) sections 2 ‘16 and 167-^ 
Dismissal of a ifttmctpal Oficer^Suit for damages for iDrongful dtsfitssal 
Wlien a District Municipality exercising the pow er given to it bj the Piatnct 
Municipal Act (Bom Act III of 1001) or the atatutory rules marie under ll e 
Act dismtsfles an officer of the Mim»cipv!it% that is an act done or purportii? 
to have been done m pursuance of the Act iPithm the meaning of sertion 167 

Appeal against the ordei passed b;>' M B Tyabji 
Distiict Judge of Ratnagiri, ie\ersing the oidfi nndohy 
K. B Wassoodev, Assistant Judge of Batnagm 
Suit foi damages 

Plaiutiif who was the Municipal Secictaiy of 
Ratnagiii Municiiiahty sued to lecovoi !?£> 
damages foi wiongfnl dismissal fiom seivicc TfO 
Municipal adinmistiation was tlie subject of const oi 
complaints flom Government Olliceis and the Gosc^ 
ment on 10th Octobei 1910 issued the follo'tmg orifi 
" the Municipality should be asked to disnU'''’ 1’^ 

sent Secietaiy at once ” The Collectoi then “ 

the lofaolutions to the Municipality on "Jid NoAfniM'^ 
1910 The Municn»ality, theieupon, called u 
on loth Novembei 1910 and urianiinously lesof'c^ ^ 
dismiss the Secietaiy on that date Tlie 
accoidingly appiised on the 11th No^embcl of die > 
hib dismiss il and he handed ovoi the charffo ^ ^ 
office Subsequently ho applied to the Municip'^J* 
icconsider liis case as the order of dismissal was i 
lonsmuth as it was not in conformity with R" 

111 which it was enacted that “ no officer shall >e 


\pp«>«l \n l*» , f I Ul fr 111 1 nl r 
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missed without leisomble oppmtiinitj being gi\ cii liiin 
of being he'll d in Ills defence Any wuttcn defence 
tendeied shill be lecoided ind a wiittcn oidei shdl 
be pissed theieon ’ On the 20th of July 1912 the Mnni 
cipility recorded i lesolution to tlio following effect 
‘ piopei steps be tiKcn ind his pioposil inii\ then l)c 
considered’ On the 11th Octobci 1912 iftoi iciding 
the pliintiff s leplj the Muniup ditj pissed i u solu- 
tion declining to inteifeie ind tonfiimcd tliiu fomui 
lesolntion of dismissal Tlie plaintiff dteged that lus 
tlismissil leillv tool place on the 11th Octobci lOlJmni 
his suit ’^luch wis filed on 8th Apul 191 1 was in Iniio 
iccoiding to section i(>T of the Distiict Muiuci])il Ait 
(Bom Act III of 1901) 

llip defendant Municipality denied the clnugi nf 
wiongful dismissd and pleulcd in deftnee tint tin 
plaintiffs suit was baiioil bj section ICtJ of tin Distilil 
Municipal Act and Aiticlciof Schedule I of tlio TJmlla. 
tion Act (IX of lonsj 

The Assistant Judge held that the act comiilaiiud of 
was done in puisuance of the Municipal Act when lliu 
Municipility gaio oideis of dismissal to (he pi untiff on 
tlie 11th Noierabor 1910 and that thiufoio tin suit 
was out of time unclei section 1G7 of the Act 

On appeal to the District Judge timt decision waj, 
leisecl and the case was iimanded foi lieaiing on ntf 
Against tho oidei oftheDistiuf Tiid^i the 
appealed to the High Comt 
D A Khai c foi the appellant 
G K Paiclli foi the icspondent 
Scott C T — llus w is a smt filed l»\ ij, 
who wa‘' fmmcih the MunuipilSccittin f 
gin Municipahtr igunst tint Mmikfj jj, 

damages for wiongful disimssd Tin hjr T 

Tudge held that the suit w IS birred be I; j j tj ^ 
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the provisions of section 167 of the District Ifanicipal 
Act. That section piovides that : — 

"No 8i]]t ebiU be commeoced against any Haniapshty for BDJ'tbioS 
done, or purporting to bare been done, in pursuance of this Act, mthout giving 
to such Slunicipality. one month’s prenous notice id ivntuig of the intended 
suit and of the cause* thereof, nor after six mouths from the date of the act 
complained of ” 

The suit ■was instituted more than six months aft^r 
the dismissal of the plaintiff by the Mnnicipality, and 
the question laised in the pteliminary issue was whether 
the dismissal was something clone, or piiipoitiug to 
have been done in pursnance of the Act. The learned 
Assistant Judge held that it was done in pursuance of 
the Municipal Act, and that, theiefore, the suit was out 
of time, 

On appeal to the District Judge that decision was re* 
versed and the case was remanded foi hearing on tiie 
merits The learned District Judge said : — 


■ I hold tint section 1C7 of tlie Municipal Act does not cover this eisi 
That section is applicable in cases relating to anj thing done or purport 
have been done ui pursuanct of the Act The test to be nppheJ 
nature of the suit or the subject matter, Init whether (he cnii'e of ncti JU *> 
was not connected "utli tlie cxerti'-c of the statntorj powers conferred 
tlie Municipality The cmploj ment and dismissal of Herviints art m t aita 
in pursuance uf the Act williin the meaning of this section ' 

Wc are unable to agree -with that decision 
16 of the Distiict Municipal Act (Bora. Act III of I 
Ijrovides that — 

‘ E'crj ^limicipalit} iiliall, as soon as conveniently may be aft<r the ^ ^ 
tution thircof make and /»«» from tune to tiwo after or rescind ruK“* but ^ 
ns to render them iiiccinsisteut witli this Act dctcnniiiing the sta o ^ 
and servants to be (inpjoyid by the Municipality and the n-'pert”''^’^ 
iifiis dunes Ai of micb officers and servants and snljecf t*’ 

Msions of S' tilt II 184 ilitennming the mode siul roiulitioiis of SIP^ 
piinisbiiij; or 'lismissing any encli olhcir or sen ant ’ 

Si L'tion of the Act provides that all 
constituted and rnles made under the repealed 
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Mamciinl Acts of 1873 and 1884 shall, so far as may be, 
be deemed to have been constituted and made undei 
this Act Therefoie, the rules which were in force at 
the time of the dismissal, which ■^ere lules made undei 
the Act of 1884, must be deemed to have been made in 
pursuance of the duty cast upon the Municipality undei 
section 46 of the Municipal Act of 1901 

Now rule 98 of the rules of 1884 provides tliat “the 
Municipality alone shall have powei to appoint, reduce 
oi dismiss the Municipal Secietaij,” andceitain eailiei 
lilies, namely, 77 and following lules, presciibe that the 
Secietaiy sliall be one of the stall of olliceis to be em- 
ployed by the Municip ility, and define Jus duties The 
Municipality, therefoio, have the powei and the dutj 
in a pioper case to dismiss the Municipal Secietaij 
That duty is imposed upon them, and tliat potier is 
given to them by the Act or the statutory lules deemed 
to be made undei the Act That being so, wlien tliey ex- 
ercised such power by puiporting to dismiss this Secre- 
tary, that IS, in oui opinion, an act (lone oi purporting 
to have been done in pursuanco of the Act within the 
meaning of section 167 It does not appeal to ns tint 
the decisions lefciied to m aigumcnt. namely ^ 

Biadford Corpoiation^''^ ov Lyles Soufhend-on-Sea 
CofpoiatiovJ'^^ gl^e us any assistance in the decision 
of the particulai question befoip us Wo, theiefore, set 
aside the oulei of leniand.and lostou the docue of dis- 
missal passed bj the Assistant Judge vitli costs 
tliioughout 
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APPELLATE CIVIL. 


Before Sif Baatl Scott, Kt , CJue/ Juatice Mi JuiUee Batchelor, Mr JutUet 
Madeod, Mr Juttice Shaft and Mr. Justice Mayicard 

KARAYA^ VITHALSAMANP, Applioaht, t< JAJfKIBAI kdm SITABAM 
SAilANT AMD OTiiBitt, Opponents ® 

Migh Courts Act (2j ct 2o Victoria chapter lOi) sections 2, 9 and 
Atrtended Letters Patcfit clauses H and 2S — iJigh Court Bulei Ongi'^^ 
Side, Rule 5i?t — ffigh Court Rain Appellate Side Rules i and S^S>”3l< 
Judge silting on the Original Side of the Biph CouH^Potrer to stay tuit 
pending before u Subordinate Judge's Court m the mofutsd 

It is not competent to » single Judge of the Bomba^i High Co'irti 
cising the ordinary original civil junsdichon of the Court, to stay the heaisttK 
of a suit pending for trial in a Suhordioate Judge's Court in the wofu-*'! 
unless autlionsed so to do hj rules 

Per JlAOoeot) J —A aiugle Judge aittiog on the Original Side of the HibI' 
Court 18 competent to restrain the parties m n suit befors bun from proceeding 
inth a suit in a Sub Judge's Court in the inofu8«il, and so m effect 
proceediDgs 

This was Jtn application for ttansfer of a suit 
ou tlie Original Side of the Bombay High Court fo 
Court of the Firat Class Subordinate Judge 
Rntnagln. 

The applicant’s brother Sitaiam deposited lU ^ 

Slim of Rs, 8,000 with opponents Nos. 3 and J ; ” 

sura of Rs. Ij-iOO with opponent No 5 ut 
Before starting on a pilgrimage Sitaram made A win ni 
1902, whereby he bequeathed his property to 


® Cjvil Apphcntlon Ho 5S of l9l5 

+ Tl'o nile runs ai fo1io«> — ^ 

Rcie 62 — Am Judge ot the High Court may, 8uh;oct to say 
Court eicrvipe m Court or in Cbamlers ell or any part of the jun* 
Te#te<l in the IliKh Court on itii Orimnal SmIo, 
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nephews Vithal and Balkrishna (son of applicant) 1915 

allowed a definite amount of maintenance to his wife "varIyIT 
Jankibai (opponent No 1) and appointed opponents 
Nos 3 to 6 as executors of the will Sitai im was not r 
heaid of since he "^^ent on the pilgrimage JA^KIBAI 

On the 17th January 1913 opponent No 1 through her 
constituted attorney opponent No 2 took out letteisof 
idministiation to the estate of Sitai im 

Opponent No 3filedan interple idei suit in the Com t of 
the Fust Class Subordinate Judge it Katnagiii against 
the petitionei and the opponents Shoitlj afters uds 
opponents Nos 1 and 2 filed Suit No 246 of 1913 on the 
Original Side of the Bombaj High Couit against 
opponentsNos 3 ind4 to lecoiei Ra U940odd Tliiswas 
followed t^o moie suits One of them Suit No 319 
of 1913 wis instituted b^ the apphcint agiiiist the 
opponents in the Comt of the Fiiat Class Snboidi 
nate Judge at Ratnagiii to establish his claim to tlio 
piopert\ left bj Sitiiim The tpplicants son 
Balkrishna brought auothei suit (No ^21 ot 1913) in 
the sime Comt to establish his light midei Sitirams 
yill 

On the 4th Septeinbei 1914, opponents No-s 1 and 2 
compromised the claim in the High Court suit with 
opponent No 3atRs 10000 The iiitoipleadei suit was 
consequoutlj dismissed 

The opponents Nos 1 ind 2 next applied on the 9th 
October 1914 on the Appellite Side of the Boinba\ 

High Court foi tiinsfeiimg Ratnagiii Suits Nos tl'i 
and -»21 of 1 )li to the Oiigmal SnU of tlu Hi^li Ccurt 
1 las applic ition is i ejected 

On the 14th No\cmbtr 1*>14 opponent'' \o 1 md 2 
ipi lied to the High Com I to mikt the ipplic-int aid 
opi onents Nos •> to^aspirta defend uit'' to the High 
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Court Suit No. 246 ol 1913. TJie'applicataon was granted. 
Opponents Nos. 1 and 2 next obtained a rule against tbe 
applicant and others calling upon them to show canse 
wiiy the Ratnagiri suits should not be stayed i^ending 
the disposal of the High Court suit. This rule 'was 
made absolute on the 21st December 1914. 

The applicant filed the present application on tfie 
Appellate Side of the Bombay High Court, on the 25th 
January 1915, praying “ that the Suit No. 246 of 1913 
filed on the Original Side of the High Court he 
transferred to the file of the First Class Subordinate 
Judge’s Court at Ratnagiri and consolidated with two 
Suits Nos. 319 of 1913 and 321 of 1913 now pending in 
that Court.” 

The application was heard by Scott C. J. and Batclie- 
lor J. when their Lordships referred the following 
question to a Fall Bench : — 

“ Whether it is competent to a single Judge of this 
Court, exercising the ordinary original civil jurisdiction 
of the Court, to stay the hearing of a suit pending for 
trial in a Subordinate Judge’s Court in the mofns=> 
unless authorized so to do by rule ? ” 

The referring judgment was as follows:— 

Scott, C.J.: — The applicants pray that a .suit 
tuted and now partly tried on the Original Side of the 
High Court may be removed for trial to the Court o 
the Subordinate Judge of Ratnagiri along with certain 
other suits now depending between parties to i 
Original Side suit in the Court at Ratnagiri. 

The reason of the application which is of a 
unusual nature rests upon the nece.ssity to which t w 
applicants in Ratnagiri have been reduced by an 
in the Original Side suit passed by a single .Tm P 
staying the snits in the Ratnagiri Court. 
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It IS coatend“cI by the applicaats that the ordei wis 
idtiavire aud she ild b“ dtsregiideJ. aad a d^cisioa 
to that effect would satisfy them as it would enable samant 
them to proceed with then suits v 

Jamcib\i 

It IS deal beyond ar^ium^at that the High Couit can 
stav the healing o£ a suit in a Suboidinate Comt but 
the questiou is whethei any Judge sitting alone is 
entitled thus to e\erctse the fnnctions of the High 
Court in its Appellate Jurisdiction 

The High Court is established bj Royal Letteis 
Patent undei 24 A. 25 Vict Ch 101 Section 2 of that 
Statute proMdes that the High Com tsiespectively shall 
consist of a Chief Justice and i limited numbei of 
Judges Undei section 0 each High Couit istohaae 
and exercise such juiisdiction is the Ciown b} Letters 
Patent may giant aud direct in I anlc->a otbei^ise 
directed all juiisdiction and power and authontj of 
the old Supieme and Sudder Courts 

The only piovision foi delegation b\ the High Couit 
of the oxeicise of its Ougitial and Appellate Tuiisdic 
tious bj one or moic Judges oi Benches of Judges is 
contained in section 13 

Such delegation is to be effected by lule 
Where the lule empoweis i single Judge or a Bench 
of two Judges to cxeicise \q\ of the juu^dictions of the 
High Court such Judge and Judges become the Com 
isitteos £»/ the Hiffh C'Owt Jo the Jo which the 

rule empowers him or tliein to act 
In accordance with the statiitoi3 authoritA the High 
Couit lias since long piOMdcd for lin. exercise of 
jurisdiction b\ such Cominittecs 

Rule 1, Chaptii I of till \pi cll ito ^iilo RuU-' sa\s • — 

The Ci\ il and Criimnal Juiibdution < f tin Comt on 
the Appellate ^ide shall excoj t m ca-^ s where it 
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oblieimsp* piovided for by these rules or ordered br 
the Ohi f Justice, be eKcrcised by a Division Coart 
consisting of two Judges ” 

Rules 2 and 3 euamsnta the Appellate Side matters 
■which may be dispoaed of by a single Judge 
Rule 5 states that applications for the transfer of salts 
fiom Civil Courts la the mofnssil to the High Coart 

under section 21 of the Civil Proceduie Code shall be 

made to, and disposed of by, a Division Comtoftffo 
Judges and when the application is giauted the recor 
and pioceedings shall be sent to the Original Si e 
wheie the suit wiU be tiied 

It IS notewoithy that such an application was inade 
to a Division Bench of the Appellate Side b> ^ 
piesent opponents for the transfer of the Ratnagiit sui 3 
under section 24 but it was i ejected and aftei sac 
lejeotion a single Judge of the Original Side passec 
oidei staying the fmthei heaimg of the suits 
It IS, we think, cleii that such an ordei appeitaiQ^* 
the Appellate, and not to the Ougmal n 

the High Couit, and thecontention that this junsthct^^^ 

maj be exeicised b> a single Judge chaiged wd ^ 

exeiube of Original Juiisdiction, appeals to us o 
exposed to doubt The onlj cited authority m a\ 
of this contention is to be found in the 
Pheai J in The Queen \ Ameer 

learned Judge held that a single Judge, sitting 

Ougmal Side of tho Court, had powei n 

application for the rcmo\al ot a criminal case 
inofussil Couit to the High Court in tho excrtisc ^ 
lattei CoiutsExtiioidinio Ougmal Ciuinniu 
tion It IS tmo tbit this judgment ^ 

\MthapiHo\ il h> Bittj J tnaciiminaltisc C 

lijb W 6’o/n/t.//^*Dwhich came up to this High on 

a 2'* 


(1871) 7 Deo. L R 240 
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Aden but the lefeience w'tsm'wlemipp'iientignonnco 1'>15 
of Rule 6 of the Appellate Side Rules ^\hich inovides Nabatan 
that applications foi the -uitlKlia^al of a ciiminal case 
to the High Court foi tiial shall be raatle to and t 
disposed of by the Division Conit to uhich Ciiminal Janmbai 
A ppellate business IS allotted And in consideiing the 
effect of such a lule upon the piesent question we 
ha\e to rechon with the view tal on by a Judge of this 
Couit in il/h^rtn?«Z V The Bombay Co where 

Tyabji J held that a single Judge s powei to exeicise the 
functions of the High Conit was limited to the cases 
a\heie bj the Rules of the High Couit the cxeicisc of 
such functions was entrusted to the single Tudge If 
tins view IS sound it suggests fnitloi that the tuie 
piinciple is that the juiisdiclion of tiic High Couit is 
piopcilj e\eicisable bj the High Couit alone as a 
bodj except in so fai as the cxeicisc ot such jini^'dictiou 
has been committed bj Uwful delegation to some oi to 
one of the Judges composing the Conit 

Blit as the mattci is of consldeiable inactical import- 
ance and appeals to bo uiaohcd in much uncortimtj 
of judicial opinion uc tlunl it <lesu ible that a 
icfeicncG should be made to a Full Bench Tlic question 
icfeiied will be uhethoi it is competent to a single 
Judge of this Couit exorcising the oidinaij oiiginal 
cimI jniisdiction of the Conit to staN the licaiing of a 
suit pending foi tiial in n S iboidin ito IiuLe s Couit m 
the mofnssil unless autlioii td so to do bj luU 

Oil the 2nd Tnl\ 1911 the r fei nc wis heirlbv 
Scott C T an I Bitci loi Mi I >1 'siili ui I 
Hnauard JJ 

Co^/aji with I G De<iat niul ///;«/«/ ) Co for lie 

applicant 


0 (l''04)"ro L P U3, 
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Ka>}qa J)/>/7/a, ■vntR Ajdcshir Eormayi Dm 
shaiu 5 Co fo\ opponent No 2 

P B ShinqnCy for opponent No 3 
K N Koyaji for opponent No 5 
Coiiaji — We sabuiit tint the '\nswer to the question 
leKnctl must be in tbe negatne 
Section 9 of tbe Charter Act (21 ilc 2o Vic c lOt) 
enacts tint the High Couit to ba%e and evewse all 

such juiisdictioii as the Ciown by Letters Patent mil 

ant ind tin cct Section 13 en icts that the e<erci&e bj 
one 01 mole Judges of the oiigmal or appellate juris 
diction of the High Comt la to be governed by rules to 
be mule by the High Court The Amended LetUre 
PUeul clauses 12 to 1C grant and declare tbe 
which the ‘High Couit is to exercise OlattbC 3 
declares the powers of singlo Judges and 
Comts , and ippetrs undei the lieadmg of Powers o 
single Judges and Hnision Couits The resalt 'J 
re uling clause 16 of the AmendttI Letters Ptteut wi i 
sections 9 and 1 5 of the Charter Act is that the 
diction of the High Court mpjoperl^ e’seicisablebi t 
High Cotiit niono is n bod> e\cept in '»o fir us 1 1 
cMiciscoC such jnrisdiction is lawfnll} delegat*?^ 
some or to one of the Judgeb composing the Court 
Wheic the Judges of T\hom the High Court is coiupo 
are numerous it is obvious that there should be ^ 
diMSion of the functions v-luch the High Court 
established to iierform Such diMsion of functions 
pi OMdtd for under section 13 of the Charter Act an^ 
clause 36 of the Amended Leitois Pitent 
Bench can asuiine the performance of functions 
asHignod to it or assume performance of fuuc 
o\prt.sslj assigned to another Bench 
t B VTcnri-OR 3 —Clause "0 (Icdsrcs An' 

^hicli IS horeb\ directed to be performed by t 
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High Couit of Judicature at Bombay in the exeicise of 
its original oi appellate juiisdiction, may be peifoimed 
h} anj Judge 01 any Division Couit thereof, appointed 
or constituted foi such purpose ” ] 

The reference is to sections 13 and 14 of the Chaitci 
Act 

Our High Couit has framed lules foi the exercise of 
the power of removal of suits from mofussil Courts 
See Rules 1 and 5* of the Appellate Side Rules , and 
Rule 28t of the Oiiginal Side Rules Under these Rules, 
an application for transfer of suit from the mofussil 
Court to the Higli Couit must first be made to the 
DiMsion Bench on the Appellate Side , and when an 
Older is made, the papeis in such suit are finn)I\ 
forwarded to the ouginal side of the Higli Couit 

Tht function in question heie is the dnccting a 
mofussil Court to staj a suit pending bcfoie it Tht 
Rules clcailj saj to i^Iioin this function is assigned 
A single Judge sitting on the Oiigrnal Side is not 
appointed or constituted for this purpose (clause ,3()) 

The view that a single Judge’s pouei to exercise tht 
functions of the High Couit is limited to the cases 

“ UuLE 1 — Tile Cnil onl Cnimnal Jim'«Iiction of tic tmrt in tin 
lipdl-ito S clc shall e^eci { in ci m nliere it i thetviiso |r«\iied fir l^ 
the«o r il a or i r kn J by the Cl itf In t> I x r ««<*d I \ i Div mi i C mri 
lonMsling of 0 Jii Iges 

Hole 5 — Apphcnli ns f r the Iran fer « f vuits from ti il C rt» m d e 
inofiMsiI to the lli),!i Court nil Ur soitioii *1 all! ina le to atid 1 uf 

Ij n DiMsun C iirt IMi i the application is gram 1 tie rec nl atil 
procOt lings shill I 0 scut t ) Jl Originlbil »h r th s iit m II 1 1 trie 1 

t Rule 28 — Ulion on onl rMiml the High C irt Vppellite S 
ID) Ur till rxtnonliinry Ci\ 1 Inn I ti m f r tin nmo\aI f * s m fn i j « m 
S ibonhinti Court the Reei-trar Hull C irt \n«clhtc s j aH iraa f r 
the ptpirs III siicli Rii t when rcceivcil title Protl n tsrj «1 ►'all jr, i 
the suit 08 o suit tiled « n the Onpnil S lo 
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whereby tlie Rules the eKeicise of such functions was 
Narman entrusted to a single Judge seems to have always been 
Iava\t by our High Court There is no decided case 

X expressly on this point; hut theie aie expressions of 
Jaakjbai opinion by different Judges which stiengthen ni> 
contention 

In Achratlal Gtrdharlal v The Spiiwmg 

and Weaving Company Limited^\ an application was 
made for the tiansfei of a suit fiom the file of the First 
Class Suboidmate Judge of Ahmedabad to the High 
Comt Then Loidships tlieie said “ An application, 
such as this is, foi the tiansfei of a amt from a ifofassil 
Comt may be regnided as one made to this Couit in its 
original jmisdiction, and according to sections J-i 
and 1-1 of tlie High Couit's Act fSI &. 23 Vic c, JOl) 
and the Rule, Chapter II, section ^Itt, of those mad® 
undet the statute, should be dealt with by either i 
single Judge oi a Division Court constituted according 
to the dctoiminatjon ot the Chief Justice as to the 
class of cases to be taken up bj cncli Judge either 
singly 01 in a Division Couit In the present instance 
there had been no express determination the Clue 
Tustice that the Judges of tins Di\ision Court slionhi 
be a DiMRiou Couit for the pmpose of c\eicising the 
brsinch of the original jmisdiction which coiisi‘>t‘* m 
dealing with applications for the tiansfei of origu'd 
suits, but ho has now, on the matter being brought to 
Ins notice, constituted us a Court for this ptirpo-o 
Am question as to jurisdiction is thereby proiciitei 
If a single Tiidge oi a DKision Court is the same ns t 
High Court and can asMuiiiD jurisdiction without t u 
aid ot Ruks, then tlieio was no meaning in the object 

0> 0070)1' 1 JJ 

tt Srctjos 4 —Tl e Onnnal Cnil lMnH.l.cti ii of tl i* Court 
cstraonl iwrN i*! »H Ihj exerfi*' I t% or in ri Ju Ijn"* * If 
"r l j 1) M.ioii C Hirt c mtitiae 1 1 y t«i> or inorr Jii 
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raised by counsel and no necessity for the refeience by 
their Lordships to the Rales 
lixPu'hhai Klnmjiv B B ^ C I Rad Green 
J sitting on the Oiiginal Side directed a case theie 
pending in the Bombay Court of Small Causes to be 
lemoved in the High Coait This piiticuhn question 
{viz , as to the powei of a single Judge) was not laised 
there, but the only question discussed was whether 
the High Couit had supeiintendence over tlie Bombay 
Court of Small Causes 

In Jairamdas v Zamenlal^, Russell J. expressed a 
doubt as to whethei a single Judge on the Original 
Side could entertain an application foi transfer of a 
suit from the Bombay Court of Small Causes to the 
High Couit Mr Justice Tyabji in Maganlal v Bom- 
hay Co Ltd expressed himself clearly on tlie point and 
ordered a transfei 

It 18 true that in Empetor v Robert Comley'-*'', Batty 
J has observed that a single Judge of the Bombay 
High Couit could direct tiansfei of a criminal 
case from Aden to the High Court Rule G§ of the 
Appellate Side Rules does not seem to have been 
brought to the notice of the Judge He simply relied 
on The Queen v. Aineet Khan^^ In the Calcutta case, no 
reference is made to clause 36 of the Amended Letters 
Patent* but the leained Judge follows the existing 
practice of the Court (pp 248, 249) 

w (3S71>SB>» II 0 R (0 C J) 59 
W (1903) 6 B m L 11 ’0l 
U) (1901) 7 B in L 11 in 
(1901)39 B III 575 
0) (1871) 7 Ben L R 210 

§ RrLE f — \rplicati<'n^ un<l r »«ction 52b Cnminal Proc^Jiire Cod? pr 
lhc> I Pliers f r the w Jih Irawfcl of ft to the tligh Court f >r tnil ihill 
l»e i to *nd di p»»e<l i f I > the Ditimoii Court to which the cnmmil 
) noin '•s H Alhltes) ftol that Court *hftll ft)«o if it thinl;« (it mike ll e <I n^ 
ti 'll omteiupUtevl ni Mxti n 2b7 of the kmI Ct^le 
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Whcie uiKlci the Rules made undci the Clniter Act, 
p 11 ticulai functions aie assigiiLtl to pii ticnlar Divisions 
all matteis iclating to such functions belong exclusnely 
to such iiaiticulai Divisions What the Rules do is to 
divide the functions A paiticulir Bench tikes 
cogni/ancc of all matteis falling within tint function 
The Rules do not tiiKe awaj any power or jniisdiction 
But the e\cicise of that powei oi functions should &e 
exclusive Within the excicise of these particuhr 
functions, the Judge does exeicise the plenary powers 
of the Higli Couit It IS confusion of thought to siy 
that tins leids to the diminution of iiinsdiction 
exeicised by aii 3 other Bencli of the Couit 

Aiguing bj analogy, take the case of the Supierae 
Couit of Judicatnie in England Piioi to the 
Judicatuie Act of 187J there vveit different 
Courts exeicising ditteient functions All these Courts 
Tveie, by the Judicatme Comt, united and consolidated 
togetliei as one Suiireme Conit Notwithstanding such 
amilganiation and consolidation, opinion still exists 
that the Piobate Division is exclubively seized of the 
powei of gianting and revoking piobites see 
on Executois, p 210 

Kanga — Oui submission is that the question leferred 
must be answeied in the affirmative 

Bverj Judge of the High Couit has jurisdictiou to 
exercise the full poweis of the High Couit and the 
Rules flamed by the High Court apportioning the hiisi 
nesb cannot take away such a powei Fnithei, 

Judge of the High Couit is the High Couit and h^s 
juiisdiction to exeicise the full poweia of the High 
Couit unless limited by Rules Again, if there are n® 
Rules it cannot be said tliatau older for stij appertnus 
to the appellate jaiisdicbion In the absence of any 
Rule it does appertain to the High Couit which may 
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mean any Judge or the full Couit, that is, dll the Tuclges 
of the High Court 

Theie aie no Rules tiamed bj the High Conit as 
regards staying of suits in the motussil Couits Tt 
cannot, theiefore, be contended that the oidei toi stdj 
of such suits appertains to the appellite juiiscliction 
The oidei foi stay appeitama to the full Couit all tlie 
Judges togethei can alone stay the suit in absence of 
Rules 
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First, then, each Judge has juiisdiction to exercise 
dll the poweis of the High Couit , dnd anj oidei wliicli 
the High Couit can pass, can be jiassed also by anj 
Judge of the High Couit Section 2 of the Clmiter Act 
deals with constitution of the High Couit; and enacts 
that it shall consist of the Chief Justice and a certain 
number of Judges Section 9 teleis to juiisdiction and 
powers of the High Couit it \ests e\eij jurisdiction 
m the High Couit , and it maests the High Comt with 
the juiisdiction and poweis exeiciscd bj the Supremo 
Couit Every Judge of the Supivine Court had the 
powei to exercise all the poA^cis of tlie Supreme Court 
foi it is expiesslj oidamed in the Supiemc Court 
Chaitei — “ And we do fuithci will and ordain, that all 
the Judgments, Rules, Oideis, and Aclsof uuthoiitj or 
powci whatsoeveijtobemudeordonebi thesud Supreme 
Court of Judicatuie at Bombay, shall be made or done 
by and with the concurience of the said three Judges, 
or BO manj oi such ouo of them as sh ill be ou such 
occasions lespectivoly, assembled or sittiug as u Couit, 
or of the major part of them so ussorabled and sitting ’ 
Thus, the judgraout of the single Judge is the judg- 
ment of the High Court and the order tint each Judge 
passes IS the order of the High Court 

Section 13 deals with the mode of the exercise of the 
Ougiiinl and Appellate Jurisdiction by iho High Court 
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tlmt IS, the High Com t ma3, bj its Ruleis, provide for 
the e\eicise of thoOiiginal and Appellate Jurisdiction 
\e&ted in the Higli Conit This section does not take 
a'^ay the juiisdiction confeired section 9 It can 
not also be taken away by the Rules framed hj the 

High Couit The} aie only meant foi administiatne 

COHN cnicnce The object of the Rules is not to make 
se\eial Judges with limited piiisdiction but to ensure 
expeditious and effectl^c despatch of judicial 
business 

It IS not coirect to &a\ thatb} Rule yon can make 

each Judge a High Couit , and that without tlieEul^s 
each Judge is not a High Com f If the aigument of the 
othei side is correct, it would come toithis, th it the effec 
of the Rules is to coufei on each paiticulai Bench of t e 
High Couit a poilion of the juiisdiction of the High 
Court The High Court lai ely acts as a w:hole If then 

the High Couit means all the Judges put togetliei the 

lesult Its tliat we h i\e a gionp of Couits of impel ec 
limited jiuisdictiou 

The intention of the legislatuie seems to be thit each 
Judge has juiistbction to oxeicise all the poweis of a 
High Couit Tlic inode in which those powei'' aie 
exeicised is shown by Rules Otheiwise, tliere i'> ^ 
meaning in the last woids of section I'l The 
cannot limit the jurisdiction which is confeiied by 
Crown on the High Court The judicial , 

acts done b} each Judge, if hona fide, 
upon whetliei the particular matter lies w^it iia 
limits of thit Judge by rule of apportionment 

Clause 3G of the Amended Letteis Patent is only 
enabling section It docs not confer or ta e ^ 
jurisdiction The hist put of the clause seems 
prehminarv to the second put 
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[Scott C J — If you look at the Oiigiml Letteis 
Patent, you ^vlll find that the second poition of the 
clause has been subsequentlj added ] 

In Achi atJal GiyOharlal v The Guzciat Spimmig 
and JVeavmg Company Limtted^\ the application as 
heaid by a Special Bench appointed bj the Chief 
Justice In Pubhai Khimjiv B B 4 C I Bad Co^\ 
the tiansfer of suit applied foi was fiom the Piesidenca 
Couit of Small Causes to tlie Bombaj High Couit 
The decision 111 Jaitamdas a Zamenlal^^ has been 
dissented fioni bj the Calcutta High Couit in Badi 
Behaiy Dey \ Bhonani Churn Bhose^^ and Mniufle 
Chanda Gopa? \nGeffeit v BitcJ chand Mo’ 

hla^*\ an application was made to a single Judge on the 
Original Side foi liaving a suit filed 111 tlic High Comt 
stayed and the plaint letuincd for prosecution to the 
mofussil Couit 

Secondlj, we submit that each Judge of the High 
Couit 18 the High Couit, and can exeieise tlie functions 
of the High Court unless limited by Rules In the 
absence of anj limitation bj Rules what is theie to 
prevent each Judge fioui acting as the High Comt 
\Vlien theie aie no Rules clause SG of the Amended 
Letteis Patent will not ai)j>l> If theie aie no Rules 
made unclei clause 13 does it follow that the Oiiginal 
and Appellate Juiisdiction is to be exercised b\ the Pull 
Court r* 

[ Scott, C J — Jurisdiction m the abstract i^dmUod 
broadlj into Original and Appellate If the Original 
Jurisdiction is defined expressh. the rest is Appellate 
Jurisdiction ] 

a) (1679) P J 2 a w (i«a6)34ui 

(1) (1871) SB M n C R (O C J)SS « (l‘H)b)3ICal 101 

W (iaoa)SB I 11 201 V) OSSa)13P.>,„ k® 
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The (Inman of Jniisdiction into Origiinl and 
Apiiellate is not e\ljaiistive and it does notiiecessarilv 
follow that e^eiytlniig that cannot be taken np on tLt 
Oiiginal Side can be (aLcn np on the Appellate Side 
If the Oiigmal Jniisdiction is to be confined to what is 
cxpicsslj mentioned, how can a Judge sitting on the 
Oiiginal Side take cognizance of the Lunacy and other 
piocGcdings ’ 

Thepo^^el of staging suits is gi\en neitliei by the 
Chaitei Act noi bj tlie Letteis Patent It is the 
inbeieiit jniisdiction of the High Court Under 
section 151 of the Ci\il Piocediiie Code each Judge of 
the High Couit will hi\e the wliole of the poweis of 
the High Couit Section r)of the Chaitei Act piowde» 
foi “the exGicise of jniisdiction ’ CimI Pioceduie 
Code, section 115, shows that “exeicise of juiifechction 
IS not the same as “ jniisdiction ” TJiei e is a distinction 
between want of jniisdiction and iiiegulai exeicise o 
jmisdiction In the piesent case all that can be sai 

at the most is that the single Judge has exeicised hi*' 

jniisdiction with iiiegnlaiity, only if there is a lule to 
that efiect 

Logically, if each Judge is not the High Coiut and if 
each Judge has a poition of the Jurisdiction of the 
High Couit confeiied on him by Rules, then it follows 
that each Apjieal Conit also has a poition of the 
Tuiisdiction confeiied on it and hence in the absence 
of Rules m ordei for stay or tiansfer or other acts o 
similai nature should be by the Full Couit, that i" ^ 
the Judges 

In England, notwithstanding the diMsion of 
Jurisdictions of the High Couit, theie are cases to s lO ^ 
that if an admiraltj suit is filed after the Judica ui^ 
Act m tlie King’s Bench Division, that Court 
juiisdiction to tiv the suit The Geitrude^'' 

« (1888) 13 P D 105 
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Covfy<, m icply — Looking to all the pioMSions of 
the Amended Lctteia Patent, it appeals the poweis aie 
all coufeiietl on the High Coml Clause 10 differenti- 
ates between High Conit and single Judges of the 
High Couit 

Theie aie no Rules foi staj mg suits pending in the 
mofussil Couits Rule 1 of the Appellate Side Rules 
IS sufficientlj’ comprehensne to include such a powei. 
The phiase “Appellate Jniisdiction ” in the Chaitei 
Act and the Letteis Patent is not stiictly confined to 
Ajipellate Side matteis it nichides poweis of icvision 
see Ahdid Kcunn \ Mamcipal Officer, Adcn^'^ 
In the absence of Rules, the pouei of staying suits 
would lost with the whole High Couit. It cannot icst 
with a single Judge If sucJi Judge attempted to 
exeicise it, it T\ould be beyond liis poweis 

Section 151 of the Ci\il Piocedmo Code is a com- 
pieliensiso section, ■^liicli doclaicsjuusdjctionnot only 
111 tJjo Higli Conit, but all Coiiits 

The tsso Calcutta cases lofciicd to aio clouly 
distinguislnblo The Judges m those cases woie 
oseicising pcisonil juusdiction on the paities befoio 
tliciu 

■\Vlicic a single Judge stnjs a suit pending in llio 
mofnssd Couit, be IS lenllj e\oicising jmisdictioii on 
the inofns>sil Couit 

J\(nif/(t 1 C fi'ijod to IJitahd \ Dttt 

C \ T 

BvTdlliou T — The <iiioslioii lofoiicd to the rull 
Be mil should, iii ni\ opinion boans-woied in the iitgi 
li\< 

'llu juii''clii.tion of tins Coml, mdoftlu Judges tmii- 
posing the Couit is (Utoimined b> the Statute 21 A, i?’» 

(1) (1 1 n> JT U i> ■> ** >■'11 

JUIS— *■ 


(119 

1915 

kXRATAV 

TirnAL 

SaM4\T 

Jankibai 



G20 


THE INDIAN LAW REPORTS [VOL XXI 


1915 

NARAYA^ 
1 ITJfAL 

Samam 

I 

Janmpai 


Vic, c 104, bj the Lottcis Patent issued thcienm 
and ])y tlie Rules fiamcd the Court undei tlie aut 
iity confeiied by section 13 of the Act section i 
the Act, it IS piovided that the Court shall have and 
cicise all such jniisdiction as Her Majesty may 
Letteis Patent giant and dnect Piimaiilj, theiefc 
it is nijon the Coiiit that the jmisdiction is conftin 
and section 2 of the Act inoMdes that the Coiiit sli 
consist of a Cliiof Justice and as man> Judges, not ( 


ceedmg fifteen, as Hei Majesty may appoint Section 
ompo^vers the Couit by its own Rules to “provide f 
the evcicise, bj one oi moie Judges, oi by 
Couits constituted by two oi moie Judges of the on? 
nal and appellate jurisdiction ^csted in such Coiiit, 


sxich inaunei ns inaj appeal to such Couit to bo com on 
ent foi the due administration of justice ” In tj 
exeiciso of tins ponoi this Com t lias made Rules foi “ 
e\oi cise of ] ui isd iction by the J ndges both on the Oiign 


al and the Appellate Side 


Tlie intent and effect of tlicse plo^ isions seem to n 
to he tint the juiisdiction confeiied is confeired on tli 
Couit as a bod\ it is the Couit winch is to “lia%e in 
exeicise ” the juiisdiction giantod but, imsmuch iS i 
would not be ‘ eon\enient foi the duo admiinstiitio' 
of justice ” that the entiie Couit should ha^ e to sit fn 
the \alid deteimination of oveiy suit and appeal in< 
application, powei is gi% en to the Coin t to maho Rnle 
foi the e\eicise of the Court’s juiisdiction 
moie Judges \Mthin the limits and subject to 
tions piesciibed bj the Rules Thopovcis so 
would tlius the limit A^ithm which such Jmlgo 
Judges ^^ould be competent to exeicise the 
juiisdiction, and anj oidei undo by a Judge oi I>‘ ^ 
in excess of this autlioiity vould be loid as being 
jomltlio juiisdiction which the Judge oi Judge’' vei 
Icgillj autlioij*,cd to exoicise 


by one 
the coufl*' 
dclegib^^^ 
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Xow tlip pxrticulu oidoj with whith we me lieie 
toiiceined is in oidei ni uh b} i sinple Jiulfie sitting 
in the L\oieise of the Comt s Oulin ii> Oiigiinl Cnil 
Tuiisdictioii toi thestu of i suit iHiuling in the (ouit 
of the Snboidin ite Judge ot R itingui But hj cliU'^csll 
iiid 36 of theLetteis Pdenf imJRuIeCSof the Origin d 
Silk Rules of this Couit thelocil juiisdiction of tlit 
kmned Judge w is confined to the Town ind IsHnd of 
Bombn It is den theiefoie md it w is scmccly 
eoiitestetl in iignment thit tJie oielci iindei discussion 
ippeitmns to the Appollnte Suit of the Coiiit The 
simi icsult would follow if the ouki could piopeilj 
be ittnbuted to this Couit s ge uti d powtis ofsiiiiciin 
tendeiice confeired b\ section of the Act foi iimlu 
that section the poweis glinted uc poweis of supeim 
tendence o\ei all Coiiits subject to this Com I s Appel 
late Tuusdiction Tins being so tlu cisc fills nndoi 
Ruk I of the Appdl ite Side Rules whicli pioMilcs tlmt 
With teitain exceptions not now mateiiil the cull 
jiuisdiction of the Couit on the Appdl Uc Side nlmll ho 
oxeicisedbj a Division Couit consisting of two JudgcH 
It followi, tlieiefoie that the oidci now in question wuh 
unde bj the learned Judge in excess of the pnisdic 
tioii which lie wris logalh cmpowticd to cxcicihc 


If tint be so it seems to me unuigimble llml tin 
Judge acquired jniisdiction 1>3 the wick ciicumstiiiK i 
tint the ordei was pissed on an application mndo in u 
■Iiul winch the Judge hid juiisdiction to tii Anti ii-. to 
the contention tint snbit inlnU} the sune icsult conhl 
hue been seemed bj in oule. ,» lie. so, tom resti-iiimig 
soihl of the initics flora iiiocetdiiig nith the Bitnigiri 
suit ud tint in nulei of this mtiin won d ime l>ii„ 
M.thiutho Judges tomlicunce it is , nouRl, o s ii that 
tint IS not the ordei mUicI. « n mnU or which arises 

to, coiisidoiition o,i thi 'i;'— ■“Vriin t^'r 
111 nch I thiiil theufou tl. It wt Bhoukl rafrim frotn 
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expressing opinion as to the \ali(lity which might 
attacli to any such oider tn 2 ) 6 } sonam, and should con 
tontoursehcs "with letmning a negative answer to the 
question icfeiied to ns 
Scott, C T — I agiee 
Sliin, J — I agiee 
Haiwaud, J — I agiee 

ilACLtOD, J — The applicants picsented i petition m 
i DiMSion Bciicli on the Appellate Side of the High 
Conit pnying that a Suit 240 of 191d instituted md 
then p utly tiicd on the Onginil Side of the High Coint 
might he (1) remo\cd foi trial to the Couit of the Fir^'t 
Class Siiboiduntc Judge of Ratnagiri, and (2) consoli 
dated with two suits pending in that Ooiut 

A piclinunaiy objection to the gianting of the Iittei 
pii^ei Y\as constituted b> the fact that an order Ind 
been made on the 2l8t Decembei 1914 in Suit 246 ot 
19H wheicby the pioceedings in the two amts m the 
Ratnagiii Coiut hid been sta^^ed The applicants con 
tended that this oidei was ufita i i/es and could, there 
fore, be disiegaidcd If they obtained a decision to tli d 
effect they could pzoceed with tlieir SjUits 

The question, theiefoie nose wliethei tlie Judge li at 
jurisdiction to make the oidei of the 21st Decembei 
1914 The Division Bench being of opinion that thi 
luthoiities on tlie jioint wcie conflicting rcferiedtfu 
following question to a rail Bencli — 

‘ Whetliei it IS competent to a single Judge of this 
Court, exercising the oidinary oiigmal civil jurisdiction 
of the Court, to stay the healing of a suit pending for tii i 
in a Subordinate Tndge’s Couit in the mofnssil, 111110*5*5 
authorised so to do by rule ” 

I should like to point out that the question seem'^ 
arise not on the application fora transfer of the | 
Court suit to the Subordinate Judge’s Court, for if 1 1 ‘ 



VOL \XXIX ] BOMBAY SERIES 


(>23 


ai^plic-ition were printed llie smt would be ti m^feiitd 19I5 
and all interlocutory ordeis made in the suit would go nabayan 
with it, but on the application foi i consolidation ot the 
suit when tiansfei red witli othci suits pending in the r 
sunt. Suboidinate Judge s Couit since if the Siiboidiiiate Jaskibu 
J iidgi could notpioceed with these suits it would bi of 
litth use consolidating inothci suit witli them 

Tlicie IS no inoMSiou in the CimI Pioccdnu Code for 
the consolidition of suits but i Couit his inhcunt 
jurisdiction undii section lal to consoliditc two oi 
more suits pending befoieit The High Coiiit howcvci, 
has no juiisdiction to cnteitaiii an ouginil application 
foi the consolidation ot suits pending bcfoie a Distiict 
Couit and the case is still stiongei when tlit suits an 
pending in diffeiont Couits 

The ipplicmts liuoically adopted this novel piocc- 
dure in oidei to get rid of the oidci of the 21st Lccun 
bei 11)11 and I ^entalO to submit thaton tlie fictsbi 
foie us inytliiug tint wo may siy legaidinglht puis 
diction of the Judge to mal c that oidci will be nht/a 

Howcvci this point was not taken b\ the opponents 
counsel m his aigument and I tlicicfoic proceed to deal 
with the question refeued to us on its moiits 

I ha\e had the ad\antagc of leading the judgment of 
uiy biothei Batclieloi mid while I am in iccord with 
theguatci putofitit seems to issnmcthit tin onh i 
in question was a prohibition, noi cm I agree lint the 
question is so concise and fue fiom uuliigmt\ is to 
iidiuit of i (liicct inswoi Foi the question mu rt fer 
to thiei jiosstble oideis which i Judge might in iki 

A ludgi sitting on tlu Originil Side might nid i m 
order for i ’'t of piocccdings it the inst incv of i 
to usuit in 1 SubordiniU Jud^t s Courf It isUxond 
conluucisN that such in onler would Ik without juris, 
diction 
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Secon((Iy, a Judge at the instance of a paity in a smt 
pending before Jnm might issue a prohibition to a Sab- 
oidinate Judge against luocecdmg 'vritli a suit between 
the same p.uties 

Such an oiclei would clcaily bo witliout jiiiisdiction 

Thiidlj, a Judge might lestiain the imties in a suit 
pending befoie him fioni pioceeding with a suit in i 
Suboidinato Judge’s iConit m the mofnssil Such nn 
oidei would, iii mj opinion, he with luiisdictioii iindei 
section Inl of the Code 

In Mumjio Ohatul v Gopal I^am imdei the Cotlt of 
18S2, Sale J w’dit so fai as to lestmiii the paitiesina 
suit bofoie him fiom piocceding with a suit penthng in 
the Coiutat Baieillj, hut his attention does not seem to 
lui\e been di*awn to the piOMSions of section ofi of tin* 
Specific Relief Act 

An Older inpeisonamtostaypiocecdiugsis, m effect, 
an mi unction foi though it may be desirable it is not 
alwajs iiecessaiy that an oidci, which piovents the 
piitics tiom doing ccitam acts, should contain the 
woids ‘enjoin oi ‘lestiain ' Foi instance, an oidei 
appointing a Reccivoi of ceitain piopeitj is also an in- 
junction lestiainmg the puties from dealing with that 
piopeitj Noi IS an oidei m personam limited to the 
act of the pai ties within the local limits of the Ovdinsr) 
Oiiginal Cn il Juiisdiction of the High C-oui t evcejit b\ 
expi esb enactment 

"Tn iny opinion, theiefoie, a single Judge sitting on the 
Oiigiiiil Side of the High Court is competent to I’e- 
stniin the paities in a smt befoie him fiom pmceeding 
with a suit in a Subordinate Judge’s Coiut in tic 
mofossil, and so in effect stay the inoceedmgs 

R B 


(1) (1906) 34 C«1 101 
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SECRETAE\ of ST\TE for INDIV in tOI^NCIL nFFr\rvNT 
i BAl EAIBM (Pl\i\tiff) and Cran<? Appfal«i 

[ On appeal from tlic High Court jf Judicntiire aJ BomI n ] 

Katbalts — Hatory and ttntus a/Kaibatit m (iujerat — Ahmedahad Taluq^darg 
(Bombay Act TV 0 / 1S62) — Gnjerat Taluqdars Act (Bombay Act VI 
of 1888) — Bombay Land Beiemie Code (Bombay Act V of 1870), 
treUont 68 73 — Rightg of Kasbatt* after cession lo and aniif ration by British 
Goicmment — Rigtts of Lessees from Bombay Goternment — O’wof proof 
on c/aiman^ of rights of perma tent temie — Lease implies no olhyalion to 
renew at end of term — Obligation lo gne ip possession at end of least 

In thi^ case their Lordships of the Ju lieui Committee hclit (rcacremg the 
judgments of the Courts beto'v) that the respoodent tlie descendant of a 
family of iNasbatis "ho "cro in possession of « Milage called Clisrodi m the 
district of Almicdnbad 111 Giijerat at the date of the cession of ll at ibstnet 
ly the PeisliMS to the Bntish CoTcmmcnt and whose predecessors m title , 
held thereafter iiniler leases fiom the Ooveniment were mere Icp'Pcs of the 
Government of Bombay 1 ound to giae tip at the end of each term of Ka«e 
possession of the Milage and were ncaer legally entitled as each lease 
tcmmatul to have a new lease granted to the last lee«oc or repre«CTitati\e an 1 
therefore neser acijwted pcini&ncnt pc>«smiot> of tl>e vtttsge 

The only legal enforceable right the Kasbatis eould hate as apam«t tie 
British Government were those and those only, which that Government by 
agretiiient exj ress or implied or by legislation ch m* (0 Confir ujun them 
The relation in "1 ich they stood to tlieir native fovenign and the eonsidcra 
tion of the existence mtiin and extent of their rights l-cfore He ce«5U.n 
wire only rekvant matters for the purpose of d Umimmg w1 ctl er nn 1 to 
what oxtinl tlic Bnti h ^xcieigw had recxgviiied their awte-er-» i w n^t Is ai d 
had elected or agree 1 to It loiin U v tl eni The bunKu of } roving that they 
hal any sneh rigl ts winch the Bomkay Ooverwmetit coii'tctcsl to llinr 
contmnmg to enjoy re ttd upon tin n«ponl nt 

Tht I rmcil k hi I d wn m 77r Srereriry Stile «« Cwitei/ /■»?« 

V Kainiehee ny-ieSdilii'^ ntilCxIv 5/r.yjn f H vi,^L 

o — ford Vthins II Ge. rce larwell ly-lTo » 1 

Mr \inr \h ' 

0) (is'.l) T M*" 1 t 47i (* [I'. “3 \ 1. 
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The ]U3t and reasonable inferences to be drown from the evidence were that 
the respondent had failed to dischBT{,c the onns on her that tic Beal ij 
Goiernment had never by agreement express or implied conferred upcti her or 
nnj of her 'incestora the piopnetory nghts in or ownership of the village 
claimed by her , they never confeirecl upon any of the lessees of the village a 
legal right to insist at the tenuinatiou of tlit lea«e upon a new lease being 
granted tliej were never under a legal olihgition to grant any lease of tfie 
village and the granting or withholding of a lea^e rested solelj in their 
discretion 

The mere repetition of acts of grace bj the Government could not per 
ae create a legal right to their conbnuance 

Prma/acte a lease for a term does not impoit anj right to a renewal of it 
on the contrarj it ;p*‘ima/acie implies tint the lessees right to the pretnses 
ends with the term 

There w as no analogy between holdings of the Grnssias and the Kasbat a 
they and the Mew assies were clearly distinguishable from the KasUtis Tlie 
Ahmedabad Taluqdats Act (Bombay Act VJ of J862) did not apply 1® 
Kaabati lessees Tliey never were Ahmcdabad Taluqdars in the t™® ®*‘*^*'‘ 

I they did not lo<>e their ancient rights of ownership of land by tahmg le®**® 
did the /jraasns and therefore did not suffer the inyustice which the statute 
was designed to remedy 

The effect of sections 68 and 73 of the Bombay Land Beveo'i* 
(Bombay Act V of 1870) read vuth the Gujerat Taluqdara Act (Bcm ®y 
Act VI of 1888) IS that a lessee whether a true Tvluqdar ora Tl® 
Jfewassie Kasfaati or halt is bound by the terms of Ins les'e ooe 
winch IS that he shall only occupy for tlie teim of years for which ® 
years is granted and pnma facie no longer 

Appeal 34 of 1914, being three con=!olitiated 
from judgments and deciees (IGtli Apul 1909 
Apiil 1911) of the High Couit at Bombay, -which varied 
and afliimed a decree (30th November 1907) of ^ ^ 
Bistiict Judge of Ahmedabad 

The question for deteimination in tins appeal was 
the natuie of the tenuie upon which a village 
Chniodi in the Ahmed ibad distuct was held by 
Plamtilfb (Bai Nandbu and Bai Etjbai) in the suit 
of which the appeal arose Bai Nantibai died 
the suit, and Bai Itajbai claimed to be hei heir, tiu^ 
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lepresent the inteiest of both of them in these appeals, 
m one of which Bai Rajbai is the lespondent, and in 
the othei the appellant 

Bn Nandbai wis the widow of one ratiimija who 
died about 181)1 without issue , and Bii Rajbii was the 
only daughtei of one Bipabhai Patumiya’s brothel’s 
son who died about 181)3-1894 Fatumiya and Bapabhai 
belonged to a class of Mahoiuedans known in the 
distiict as Kasbatis [lesidents of the Kasha (city oi 
town)] and they and then lineal ancestois had been 
in possession and minagement of the village of Chaiodi 
inteimittently foi seveial geneiations Tlie plaintilts 
claimed to be entitled to the permanent possession and 
management of the village subject only to the light of 
the Goveinment to levy jamabandi oi le venue assess- 
ment upon ceitain teims The Govoinment of Bombay 
on the othei hand (as lepiesented by the defendant) 
domed that the plamtills had any pcimanont light to 
the \illage, and claimed that they weie entitled to 
lesumo It 

The seiics of tiansactions between the Government 
and the Kasbatis commenced soon aftci the cession of 
the Paigana of Viiamgam m the northern pait of the 
Ahmedabad distiict to the East India Company by the 
then Gaekwar of Baioda That was in IS17, .and there 
wcie then sea enteen Knsbati villages in that P.argana, of 
which the \ illagc Chaiodi, and two other villages called 
Kalla and Lea weio held by the anccstoi ofBapabhai and 
ratiimiya All the sovouteen villages were, pending the 
consideiation of the Kasbatis’ claims, managed by the 
Butisli Goveiument until 1S2J, when with the ‘'anction 
of Goveiument .in au.ingemont was entered Into by 
Ml ■\Villi inisou. the Assistant Collector in charge of 
the distiict, With all the Kisbitis by which eight of the 
seventeen viU igos a\ere to bo permanently retained by 
Government, and the remaining nine handotl back to the 
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Tho just and reasonaWe inferences to lie dravn from the evidence were that 
the respondent hod failed to disci arge the onus on her that (he Bcmlay 
Government lad never bj agreen ent PTpre^s or implied conferred upon her or 
anj of 1 cr nnccsfora the propnetarj rights in or ownership of the village 
claimed bj her they never conferred upon any of the lessees of the village a 
legal right to insist at tho tcriiunation of the lease upon a new lea'e being 
granted thej were never under a legal ol ligation to grant any levse of the 
vnllage and the granting or withholding of a Ica«c rested solelj in their 
discretion 

The mere repetition of acts of grace bj the Gov eminent could not per 
se create a legal right to their continuance 

Prma /acie a lease for a term docs not inipoit anj rigl t to a renewal of it 
Oh the contrarj it pnma facie implies that the lessees right to the prenntes 
ends with the term 

There was no analogy between holdings of flie Gra«si8S and the Easbs< a 
they and the Jlew assies were cleorlj disln gujsliable from the Kaabstis 
Ahmedahad Taluqdars Act (Bombay Act M of 186'’) dd not appJ/ 
Kasbati leasees Tliey never were A| medvbod Tali qdars in the true sere 
, they did not lose their ancient rights of ownership of land b) taling I®®*®® 
did the Grasaias and therefore did not suffer tlie injustice which the sta 
was designed to remedy 

The effect of eections 68 and 73 ot the Bomhay Land Bevenua Co 
(Bombay Act V of 1879) read with the Gujerat Taluqdars Act 
Act VI of 1888) IS that a lessee whether a tiue Talugdar ore T a 
Jlewassie Kasbati or haik is bound I j t] e tern s of his lease one 
which la that he shall nlj occupy foe the teim of years for which a le®®® 
years is granted and pnma facie no longer 

Appeal 34 of 1914, being thiee consolidated 
Iiom judgments and decrees (16th Apiil 1909 and 1 ^ 
April 1911) of the High Conit at Bombay, wliml aaiJ« 
and afTumed a decree (30tli Novembei 1907) o 
Distiict Judge of Alimedabad 
The question foi deteimination in this appeal 
to tbe natuie of the tennie upon which a Milage c 
Chaiodi in the Alimedabad distiict was held ) 
plaiutilfa (Bai Nundbai and Bai Rajbu) in the sin 
of which the appeal aiose B ii N mdbai died pcm^i 
the suit, intl Bii IJajbai claimed to bo her heir, am 
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tlie village Chaiotli was gianted to them at an annual 
lent of R's 141-1-9 foi the se\en jeais fiom 1814 to 1851 
for which they ga\e a foimal aclviiowledgment On the 
evp'tatiou of that patti no new one was gianted but 
the Kasbatis continued to hold upon the same tcims 
until 18G0, when a fiesh patta was granted for one j eai 
In 1861 anothei patta foi one yeai was gianted to 
Fatumiya and Bapabhai at a lental of Rs IGO and other 
similar pattas weie granted to them in l‘^62 and 1865 
From 1866 to 1870 settlement pioccedmgs weic taking 
place in the Ahmedabad distiict, and no new lease is 
recorded as having been issued foi Chaiodi, though the 
then existing lease appears to have been renewed from 
year to yeai and the rent sometimes incieased 

In 1874 there was a failuie of issue of tlie Knsbati 
lessees of the Milages of Karla and Lea (two of the nine 
villages above referred to) and they woic lesumed 
under a resolution of Government of 27th No\ ember, 
it being declaied that then tenmo was mciclj lease- 
hold and that “on failuie of heirs” (meaning apparent- 
ly direct male hens) the villages lapsed to the 6o\ em- 
inent Kaila was claimed by Faturaija ns being tlic 
neaiest collateial heir of tlie last holder, and Ins claim 
was eventually leferied to the Secretary of State for 
India who decided the matter on oth July 1877, agree- 
ing with the decision of the Gorernment of India that 
the Kasbatis weic not piopiietors but merely Icase- 
holdeis, and consequently rejected the claim Fntnmiya 
and Bapabhai thcioupoii instituted in 1878 n suit in 
the District Couit of Ahmedabad against the Secretary 
of State foi Iiidir in Council claiming to be entitled 
to the village (Karla) as heirs* of the last holder and 
founding then cl uin on an alleged sanad or grant in 
01 about 1()91 fiom one of the Mogul BmperoiN to one 
of then anccstons The District Judge, liowe\or, held 
the document to be foiged, found that the last holder 
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of the village through ■whom Tatumiya and Bapabhai 
claimed was only a leaseholder, and not a piopiietor, 
and dismissed the suit with costs 


The question of the renewal of the Kasbati leases bad 
come again befoie the Government in July 1877, who 
afiiimed the view that on the e\piration of such leases 
the tenants held only “at the pleasuie of Go-veinment,” 
but decided that such leases should (except in cases 
wheie the family of the oiiginal grantee had become 
extinct) be renewed foi a peiiod of seven years at a 
nominal increase of lent In August 1877 the Charodi 
tenants applied foi a lease of Shahpui, another of the 
nine villages, in respect of which a similar failure of 
issue had occurred as in the cases of Karls and 
abo\e leferred to, on the ground that they weie 
collateral lieirs of the last holdei, but the application 
for lenewal of the lease in their f‘^^onl was lejected by 
Government, the applicants not being diiect heirs 
1878 a form of lease was piepaied under the directions 
of Government to be adopted in respect of all Ensbid 
villages, in which it was piovided that the lessee 
should, on the expnation of the teim of the lease, mahe 
over possession to the Government , and on -s-n 
December 1879 a lease m this foim was gianted to 
Fatumiya and Bapabhai and was signed by them, bn 
they alleged in the pi esent litigation that then signa- 
tuies “were not made by them of their free will an( 
pleasure,” and Government foi that leason did not lely 
on that lease in this suit 


In 1896 the claims of the piesent plaintiffs to » 
lenewal of the Chaiodi lease came again befoie Govern 
meat aud it was then decided in accordance with JC 
principle above accepted by the Secretary of State i 
renewals could he granted only to direct male hcir», 
and the claims weie consequently disallowed su jee^^ 
however, to any proposal that might be made as to i 
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pensions to the cliimnnts On a petition in Jfay 1897 
for a consideiation of then claims on the sticngth of the 
alleged sanad of 1693 \\lncli )ia<l pie\ion&lj been held to 
be a foigeij fnitlioi in\estigation of the matter a\as 
made, but in Dccembci 1897 the Go^ eminent being 
satisfied that the sanad a\as not genuine ro-afliimed 
their pieMous decision and lefuscd to renew the lease 
of Charodi to the plaintiffs and oideied them to hand 
oaer the management of the \illago to the Go\einmcnt 
on Slst July 1898, -uheieupon aflei due notice to the 
defendant the piescnt suit was instituted foi a decima- 
tion that the plaintiffs ^cie entitled to the tiossession 
and management of tlic a ilhge Thej did not reft> to 
the leases aboae mentioned noi lely upon thefiiniid 
of 1693 , but then claim was based on alleged ownei- 
ship and possession for moie than two bundled >cus 

The defendant denied the light of owneishlp nlhgi d 
bj the plaintiffs and (liaMiig decided not to loly iijion 
the lease of 1879 foi the leason aboae stated) ))lou)(i) 
the previous leases by ^hich lie contoiuhd (Im 
plaintiffs were estopped 


The issues settled \\ ere — (1) Is it slio^n 
iffs and then predecessors lield tho \illagc as 
and not as propiietois? (2) If so, is dcftmliai • 
entitled to lesume the aillage’ (3) Aic tli< ,^i 
leases lelied on defendant, oi is ain of 
missiblo foi ^^allt of logisti ition ® (4) Au 
estopped fiom dein nig defeudant’s title to tj„ t 
ni suit? (>) Is the suit birred b\ l)mi(tlio* > /t 
what relief, if an>, are plnutiffH entitled ’ ’ 


The District Judge' us to ilieliist issue lj,» ; 
onus of pio\ inu it w is on the dtfendiijt, < 
had not dischugod it, and tint iv^u, ^ ^ 
land a wore icc'onhngh lU'cidoiIa^iin-ni^ « 
On the onl issuo he held that the leases ^ . 


^ hi 
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registration ; and on issue 6 that the plaintiffs were 
entitled to tlie declaration prayed for, bnt subject to 
the riglit of Government to revise the jamabanh 
(which was not disputed) ; and a deciee was made to 
that effect. 


After going at grant length into the origin and his- 
tory of the Kasbati holdings, and considering the 
numeious documents in evidence, the Distiict Judge 
summed up Ins conclusions as follows s — 

(1) Tlie hiatory of the Rettlemcnt of 1823 leads to no other conclusion li 
tint the ^^lIagea left to the phiQlitfa' ancestors w ere intended to be hept 
tliem permanently though it was open to the Government to revise the jama 

(2) The patta (in cihibiL 143) so far fls U contained any ivords rap* 
of a different meaning ivas a nuUitj 

' (3) Mr Crmksliank lo 1825 and Mr Eogers jn 1851 i!a»=5 tbe 
ancestors among Talu<idars 


(4) N’lioierous other officers also addressed them as Talinidars 

(6) Eien the President »a Council JO 18C2 referred to one of the 
gaum Easbatia as a Tnluqdar 

The 

(C) Tho incidents of the tenure were those of a Talufidan one 
phintjffis ancestros lands descended from father to son and 
a percentage of the assessment Mr Peilesijs that the Kosbafta 
30 per cent The owners abo mortgaged their lands and decrees were 
ed against them as if they were private property. 

(7) In the Government registers the plaintiffs' lands were never 
as Kliaba Thej « ere entered as Kasbati to distinguish them from 
and not because thej were not held on a Taluqdan tenure ^ 

‘ (8) itr Peile s statements and maps show the Knsbatis nl 
Taluqdan • 

(0) As these .iIlaBO 'v™ T.luqd.n tb. AbmeJabsd 
(Do nlnj Act VI of 1862) ivas applicablt, to them and the Gujarfl 
Act (Botiiliai Act VI of 1888) w eiprrMiJ^ applicihle to them 

* 

(lO) The plaintiffs have been m possession certainly smoc - 
onus being on tlie defendant to show that he can eject them, that o 
1 eea discharged ’ 


ml 1’'* 
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An appeal by the defendant to the High Court came 
befoie Chaxdatarkae and Heaton JJ. who in an 
mterlocutary 3udgment substantially affirmed the 
decree of the District Judge, but found that the 
plaintiffs’ right to hold the village permanently was 
subject to conditions, and lemanded the suit to the 
District Court for the conditions to be ascertained 
The conclusions of the High Court were summed up 
as follows : — 

■ The tenure at the Kasbvtis must be determined by the circumstances 
attending the restoration to their possecsion of nine villages and the sub 
sequent negotntiona and agreements bctwcLO them and the Government The 
initial cucumstancea suggest verj clearly tbit the restoration vins not of a 
temporary but of a permanent chaiacter Bui there aro words in the earliest 

of the patws, which literally interpreted would mean that the restoration was 

of a purely temporary character Nevertheless these words aro easily capable 
of a diSerent interpretation, and a different interpretation is indicated by the 
circumstances in which they were used 

" The subsequent ovents show with perfect clearness that the Kasbstia 
understood that the restoration was permanent and that the Government. It 
they had any real doubt as to that matter which is uncertain, never eipressed 
their doubt to the Kasbatis The latter have continued to hold for now more 
than eighty jears and from the very earliest period of their holding nollung 
has been said to them or done bj Government m relation to them, to mdicati 
to them that they had an j thing but a permanent holding in the nine villagva. 
that 18 until the notice to quit was given which has led to this suit Un thr 
other hand much has been said and dono to Sssure the Kasbatis that they 
held permanently 

"I usi- the word • permanent ’ throughout as contrasted with the word 
* temporary ’ and no^n the eeino of * perpetual,* for it is pvrfecllj clear that 
Vfiucig’ii V’fft 'la'ri vn'Aft-swwo'wVrt.'o \ fiAuot 

hold imconditionall^ and the Government undcultedlv have taleu power to 
theiii'-ehcs, and tho ka«batis, at aoj rate, in 1819, accepted the einterce cf 
this pow cr, to resume the villapee, i£ tl e ccnditioi s lU-pv et J w ere act 
Une of the-e cccditicns has cccsi-Uatlv l-eeatlat the Ka->l«t s ilcu’i net 
alicuatc their interest lu the management cf the vilhges CtsiJfi iL s a*d 
other eipnned cciiditious, lUre loav lav* l«n etbers. with we*e <t!v 
implied And it is tl is i>v‘fibiJiij wl ch ltd the Adrecate Gctt^al, la ippetj 

to edvatce a cvcteciictt, w Licli 2 *d tever Ktn edeeteed la tie Cvcit KJevr 

Tie (aid even if we amn e tl at tie Tf’d rp waa reicaevt ytt the tr d.t'v 
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beyond doubt that it was to be pemianeut only vith the Kasbatis that 
they were left in managemeat of the villages for their immtenance and the 
eupport of their dignity , and that it cannot possibly have been the intention 
of Goiemmcnt or part of the terms on wliicli tlie Milages were restored to 
their maDageaient that they should eier pns» anay from the Kasbatis And 
he saj s the moment that the management is continued to female lieirs — and 
the plamtiffa are female heirs — there arises the possibility of the villages 
passing into the hands of those who are not Kasbatis The solution of 
the difficulty here suggested depends upon determining whether there iias an 
implied condition that the \iUages should not descend to females or if females 
were allowed to hold to their heirs or descendants who might not be Kasbatis 
The existence or non exi*itenco of such an implied condition can only be 
determined by a scrutiny of evidence adduced for the purpose of proving or 
disproving such a condition And the evidence adduced in the lower Court 
Vi as not directed to that object In that Court the attitude taken and 
throughout maintained by the defendant was not that they had a right to put 
an end to the posiesston of the plaintiffs because of the breach of some condi 
tion on ulHcli the Kaslafis heM the iiJJage but that tley an ahselite 
unconditional right to put an end to their possession 

On the case so presented the defendant lias failed and it seems ta 
me that we ought not now to determine this suit on n confention never rsiw 
in the Court below and one to which the adducing of evidence has never been 
directed And therefore I do not propose to soy anything one way or Ibe 
other as to whether the evidence which is on the record does or does not go 
to establish such a condition 


The Distiicfc Judge on the lemand untlei tBe pie)i' 
minaiy decree of t!ie High Court, aftei lecoidiug stitc 
meuis from both parties as to the conditions on whici 
the village TNas held, and some additional OMdence. 
delivered judgment to the effect tliat “ all the conditio”^ 
and restrictions -which the Go\ eminent had thought i 
to letain had already been imposed by e\piess Icgis v 
tion,” and that no condition need theiefoie be einbodie 
in the final deciee to be passed on the appcTl 


The defendant filed objections to the finding'^ 
judgment of the Distiict Judge ou romaiid aii 
mattei came again befoie the same two judges o 
High Com t who set aside the findings of the 

Judge and held that the conditions ought to be i c 
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imnod and emhnihed in tlu dccioe ’iiul they accoidingl}’^ 
pixiceided ta<!itoinuiu such of the conditions as xseio 
'•till in di‘«iniU litluecn tlu piities ^nd e\eiituall\ 
a fin d dccioo is tli l^^ n up decliiinjf tli it tlie pi imtifl 
Bu I?ij[l)u w isintitled to the possession and minage- 
ment of the mIIijjc on the conditions set out m 
th It dcciee 

Both p lilies appealed both fiom the pieliminaij 
dccico of the High Conit and fiom the decree made 
iiftci lemand 

On these appeals. 

Si)' H Eric Eichaals K C, and G E Lowndes foi 
the Sccictaii of State foi India contended that the 
tenure of the village of Charodi by the plaintiffs and. 
their predeccssois m title, and their lights therein had 
been of a leasehold nature only, and they had no light 
of ownership in. the village oi its revenues They sued 
to enforce a piopiietary light in the village, eKisting 
prioi to Biitish inlc which they alleged they had 
domed through then ancestois who leceived leases 
from the Mogul, which weie subsequently lenewed by 
the Mahrattas, and after the British conquest were 
continued by the British Government But the only 
right that could be enfoiced in this suit (if any) is that 
given by the British Government in 1823 All other 
rights weie swept aw»ay on annexation by the British 
Government bee Qook v Sprtgg Even the provi- 
SAOQA at a. tceaty woiihi not bca'l tbft Qcqwu It th.e 
Government renewed leases it was only done as a 
favoui the Government, it wa^ submitted, was never 
hound to lenew The leases were gi\en foi the up-keep 
of paiticular families, aud the wish and intention of the 
Government was that the leases should terminate 
when a family died out, that is, on the death of the last 
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male heir in the direct line It seemed reasonable that 
the Government should, on the termination of the male 
line of a family, have the light to resume the village 
a right which they were willing not to evercise if there 
were a widow oi daughter who could tempoianlv 
retain the village The mam point was that the 
Government should be entitled to resume when a 
family died out In three cases, on the termination of 
the male line, the villages were lesumecl , that was 
with lespeot to the Milages of Karla, Lea, and Shapur 
m The Kashatis, it was contended, were lease* 


holders “at the pleasuie of the Go% emment ” they held 
tempoiarj leases at the will of the Government in 
whom the right of lenewal was vested In the first 
patta It was stated that there was no right of renewal 
and in none of the othei pattas was thoie any provision 
for its renewal, when its term expired . and from the 
absence of any such provision it must, it was submitted, 
be inferred that the light of renewal was never 
to the plaintiffs’ predecessors Eeference was made to 
the “ Account of the Talukdars of Ahinedabad ZiUas 
and the measuies adopted for their restoration undfir 
and in connexion with the Ahmedabad Talaqdars Act 
(Bombay Act VI of 16G2),” by J B Peile, C S Talog 
dan Settlement Officer (Ed 1867, Bombay), and to lus 
“ Memorandum on the Kashatis of Ahmedabad 2illa® 

They weie ne\ei, it was submitted, “Taliiqdai*s ’ to 

whom Bombaj Act VI of 1862, or the Gujerat 
Act (Bombay Act VI of 1888) was applicable, thou^ 
that name had been applied to them by Mr Peile 
in a geneial sense the word “Taluqdar” meant ‘ any- 
body who paid revenue to Government ” see Wilson s 
Glossary If they were Taluqdars undei those 
they were only ” tenants at will,' as in the rccita 
Bombay Act VI of 1862, Preamble, and section 20, an 
Bombay Act VI of 1888, sections 26 and 34 were ® 
red to tlieie was no section m the Act of 1888 eira 
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to •section 20 of the Act of 1S>2 Rofcrcnco was mndo to 19I5. 
Waqhf'ln \ Sh<'J U which it was Secretary 

contended onh apjilied to Tilnqclars In construing or State 

. . , t « ° FOR ISDIl 

the pati i‘' 1)[ twcon the pliintm*^ and tho Government t 
tlie CouH'' tu low li III idopiod methods of m\estigation BaiEajbai 
to . 1 ‘scertain tin intenijon*' ol the paities to those 
agreements whieh it wt^ submitted weie not open to 
them to employ Foi their inteipiet ition the teims of 
the pattas should be stnetU adhered to, all extrinsic 
CMdence being c\clndefl b\ the proMsions of section 92 
of the E\ idence Act fl of 1S72) , sec Balkishen Das v 
Lcggc'^ Patta in\aual)h meant a lease, and if so, 
the nitnie of the iilaimilt>> lennie was ‘ leasehold,” 
and tint being *50 it w is submitted that they could not, 
being lessees of the Goieinment deny the title of 
the Go\einment as then lessors and icfeienco was 
made to the Evidence Act, section 116, and, foi the 
definition of " lease ’to the Trmsfei of Piopert\ Act 
(IV of 1882), section 105 The predccessois in title 
of the plaintiffs had accepted leases of tho village in 
suit or of Its revenues fiom the defendant, and his 
prodecessois in title, and had continued in possession 
and paid rent undei such leases and weie estopped 
from denying his title Undei the circumstances 
p^o^ed in the case the defendant was entitled to 
resume the possession and management of the village 
De Grwjtlier K C and J M Parikh for the plaint- 
iff Bai Rajbai contended that she had established hei 
title to the village in suit anteiior to the Biitish 
occupation , a title by arrangement with and recogni- 
tion by the British Government, and also a title by 
statute On annexation, all land belonged in theory 
to the Government The first act of the Government 
was to make settlements of it In doing so pre-existing 
rights were alwaj s recognised , that^was so even after 

Ui (1887) 11 Bora 651 L B. 14 I A. 89 

0) (1899) 22 AIL 149 B R 27 I A 58 
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male heir in tRe direct line It seemed reasonable that 
the Government should, on the termination of the male 
line of a family, have the light to resume the village 
a right winch they were willing not to exercise if there 
were a widow oi daughter who could tempoiirily 
retain the village The mam point was that the 
Government should be entitled to resume when a 
family died out In three cases, on the termination of 
the male line, the villages were resumed , that was 
with I'espect to the tillages of Kaila, Lea, and Shapur 
m 1874 The Kasbatis, it was contended, were lease- 
holders “at the pleasure of the Go\einment ” they held 
temporaiy leases at the will of the Government m 
whom the light of renewal was vested In the first 
patta it was stated that there was no light of renewal 
and in none of the othei pattas was there any provision 
foi Its lenewal, when its term expned , and from th® 
absence of any such provision it must, it was submitted 
be infened that the right of renewal was never given 
to the plaintiffs’ predecessors Reference was made f® 
the “ Account of the Talukdars of Ahmedabad 
and the measuies adopted for their restoration under 
and in connexion with the Ahmedabad Taluqdars Ad 
(Bombay Act VI of 1862),’ by J B Peile, C S Talua 
dan Settlement Officer (Ed 1867, Bombay), and to 
“ Memoiandum on the Kasbatis of Ahmedabad Zilhs 
They were never, it was submitted, “Taliiqd'^i® t® 
■whom Bombay Act VI of 1862, or the Gujeiat Taluqd'ir^ 
Act (Bombay Act VI of 1888) was applicable, thong 
that name had been applied to them by Mi Peile 0*=® 
in a geneial sense the word " Taluqdai ’ meant^ any 
body who paid revenue to Go\ernment ” see . 

Glossary If they were Taluqdars under those ^ c 
they were only “ tenants at will,’ os in the 
Bombay Act VI of 1862, Preamble, and section 20, ^ 
Bombay Act VI of 1888, sections 26 and 34 were re 
red to there was no section m the Act of 1888 8»ui 
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to section 20 of the Vet of >3 Roferonco wis mnde to 
Waqhf'la \ ^h'>f h Vi’iluriin^^ which it wis 

contended onh applied to PUnqdar^ In construing 
the patt i'- b( t\^o('n tin pliinlilT'. and the Governinont 
the Conri'* b low liid ulnpt<d methods of iiuestigation 
to a=C(.rtun tin mttnii ns «f the parties to those 
afrreements wlnoh if was cnbmittcd weic not open to 
them to cmplo^ Toi their intci put ition iho terms of 
the pattas should he striclK idlured to nil e\trin8ic 
oidencc bein^' e\cltide»l b\ the pioMsions of section 02 
of the CMdenci Vet (I of 1S72) s^t Hall isUen Das v 
Lcqffc ^ Pitti uniiiibh meant a lease and if so 
the nitnic of the pluntilfs leniiu was leasehold,' 
and th it beinj? so it w is siihmittod timt thc\ conld not, 
being lessees of the Go\t.rnmcnt dma the title of 
the GoNcinment as tlioit lessors and icfcienco w is 
made to the EMdcncc Act section IIG and foi the 
definition of Icise to the rnnsfor of Piopert\ Act 
(IV of 1882) section lOo The prodccessois m title 
of the plaintitls had accepted leases of the Milage in 
snitorofits menues fiom the defendant and his 
predecessois in title and had continued in possession 
and paid rent under such leases and wreie estopped 
from denying his title Undei the circumstances 
pro^ed in the case the defendant was entitled to 
resume the possession and management of the Milage 
De Gnujther K C and J M Pankh foi the plaint 
iff Bai Raj Im contended tint she had established hei 
title to the village m suit anterioi to the Biitish 
occupation , a title by arrangement with and recogm 
tionby the British Government, and also a title by 
statute On annexation all land belonged in theory 
to the Government The first act of the Government 
was to make settlements of it In doing so pre-existmg 
rights were always recognised , that.was so even after 

(1887) 11 Bom 651 L R 14 I A. 89 
« (1899) 22 All 149 L R 27 1 A 68 
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tlie confiscations of land in Oudh “ Patta ” was a term 
used in seveial senses in parts of Bombay the ryot is 
tbe actual piopiietor of the soil, culti\ating it with 
piopiietary lights Taluqdars weie persons who are 
piopiietors of the land, but not cultivators of the soil 
The flist patta in this case was not the origin of the 
plaintiffs’ title “ Kasbati ” tenure was not one “ at 
the pleasure of Government ” The plaintiff’s ancestois 
were classed with and considered to be Taluqdars, as 
IS shown bj the documentaiy evidence on the record 
of the case Mr Elphinstone in his minutes in 1821 
says he had ‘ no doubt the Kasbatis should be 
included in the class of Taluqdars ” See Mi ElphiU' 
stone’s minutes, pages 169, 170,181 (paras 25, 27, 80), 
481 (paia 3i> Mi Peile’s Report on the Ahraedabad 
Zillas, and memoiandum on the Kasbatis was cited to 
the same effect Legislation applicable to Taluqd'irs 
was made applicable to Kasbatis , and c'ctiacts of pio* 
ceedingsin the Legislatne Council on the Ahmedabjic 
Taluqdars’ Act (Bom Act VI of 1862) weie referred to, 
to show this The District Judge in his judgment i 
the case after remand says, " The whole law on ® 
subject of Taluqdais’ holdings was modified in 1 
by the Gujeiat Taluqdais’ Act (Bom Act VI of iSS^^ 
when the whole of the Bombay Land Revenue Co 
(Bom Act V of 1879) was applied to them Kasb'i 
were then held to be Taluqdais, and section 2 mi 
the whole law applicable to them ” Eefeience 
made to Bom Act VI of 1888, pieamble 
2 (1), 4 (1), 10, 22, 23, 24, 31, 33 and by section 29A 
whole Act , Bom Act V of 1879, sections 3 and <3, 
Bombay Regulation XVII of 1827 Prcimble 
tions 7, 8 (1) and section 20, as legisIati\o cmctnie 
which Jiad been so made applicable The case 
Koohleep Nai am Snigh-v TheGotettvneni^^ 
m (1871) 14 Moo I A 247 at P i56 
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of Tnchxnopohi \ Lrl J amaui^ 'xnA Jl^ar/Ixcla Baj'^anji 
^ SlifJ Ii \\(io icfciicd to ns to the 

recognition b^ the Oo\cinment of the iiphts of the 
T'llnqdir'' and othoi ^ ind the o\ idence of the evisteiice 
of propnet ir\ rights deii\td fiom lonq; possession 
nnd receipt of rent 1)% pei-^ons paving io\onne to 
Go\emmcnt or holding estates deseeiulcd foi gcneii 
tions from father to son the contention being that the 
Kasbatis had b^ reason of the legislation icfeiied to 
obtained rights which giac them a lieutable and 
transferable tcnuie of the piopeitj It wis submitted 
that the Goxeinmont liad filled to show an> light to 
eject the iilaintiff In none of th« pattas was there 
any pioMsion that the lessee should delnei up 
possession at the end of the lease The infeionce 
from the absence of such a pio\ision nas that the lessee 
had a legal light to continue in possession aftei the 
term of tlie lease had o\.piied The settlement in 1822 
with theplaintiffs ancestors of the Milage on which 
the amount of jama was fixed gave a peimanent tenuie 
of It with a right to manage it and uas inconsistent 
with the giant of the pattas unless the lattei could be 
said to have dealt not with the tcniue but only with 
the jama and inode of management of the village winch 
it was submitted was the case On the plaintiff s 
appeal it was contended that she was entitled to retain 
possession without anj conditions oi lestiictions othei 
than those imposed bj statute The High Court had 
eircd in inserting in tJie electee eondtltons ind 
restiictious winch weic notwaiianted bj tlio statutes 
governing the plaintiff s lights oi bj anj othei law 
As to the deciee winch should be made the Bombay 
Land Eesenuc Code (Borabaj Act V of 1879) section 70 
was lefeircd to 
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Sir M Erie Richards K 0 lepliecl lefeiiing to 
SecBFTAHi Bombay Acts V of 1879 and VI of 1888 as giving no 
or State j-q lattei Act made no change in the 

V condition of the holders of land See section 2 (1) 
Ba. Bajeai ((Jefiiutjou of Taluqdai), 31, 33 m, 34 and 3Sa , Bomba} 
Act V of 1879, section 3 (4), (11), (13), 08 and 71 , and 
\ Peile’s Repoit on Taluqdais in connection with Bombay 

ActYIof 1862, pages 11,14, 25, 30 (4) and (7), 40, 41, which 
made it cleai that the Kasbatis weie meiely tenants at 
will Refeience was made to Admims/rafor GcneKtl 
ofBenyalv Pt emlal Mitlhck^^ in w'hich it was held 
that the objects and leasons foi an Act of the Legisla 
tuie weie not admissible as evidence on a question of 
the construction of the Act 

1915 June 3rd — The judgment of then Lordslups was 
deliveied by 

Lord Atkinson —These aie consolidated appeals 
fiom pieUmiuai> and final decrees of the High Court 
of Judicatuie of Bombay, dated respectively the iGt^ 
of Apnl 1909, and 11th of Apiil 1911, modifying « 
deciee of the Distiict Judge of Ahiuedabad, dated the 
30th of Novembei 1907, in Suit No 7 of 1898 m his 
Court 

The question in issue in the action foi an injunction 
out of which these appeals have arisen, is whether the 
plaintiff, like hei male ancestois, is not entitled to the 
continued possession, management, and enjojmeiit o 
aceitaiii -sillage called Chaiodi about 2,200 acres in 
extent, situated in the paigana Viiaingani, m t ie 
district of Ahmedabad in the piovince of Gujaiat 
her plaint she bases hci right on her absolute ow nei^hip 
of this Milage In aigument before tins Bond 
in the judgments of the Courts below her right has >ee^ 
also based appaientlj upon the following title, name 

ai (1895) 22 Cal 788 L R 22 I A 107 
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this, thnt though her ancestors took from time to time 
several leases of this village from tlic Bombay Govern- 
ment, each for a term of years, they were not, ns the 
appellant eontemls, mere lessees bound to give np to 
their lessons at the end of each term the i) 0 .ssession of 
the demised village . but were legally entitled, as each 
lease terminated, to have a new lease granted to the 
last lessee or his representative. Either title, if 
posses-ed by her, would enable her to succeed in this 
action. In order to arrive at a conclusion on the issue 
thus in dispute bet ween the parties it is necessary to 
examine briefly the history of this district of Ahmoda- 
had before its cession by the Oaokwar, with the 
concurienco of the Peishwa, to the British Government 
in the year 1817, and to c.xaminc more in detail the 
dealings of the Bombay Government after tlmt date 
with a certain class of its inhabitants, Mahomednns in 
religion, said to have originally come from Delhi under 
the Great Mogul, and styled indUfcrcntly Cnsbatees 
and Kasbatis, and especially their dealings with the 
ancestors of the respondent, who belonged to that 
class, touching this village of Charodi. 

The ancestor of the respondent in posaession of this 
village at the time of this cession was ono;Johangirhh(\l 
alias Bapuji. One Patumyiu, his graiulKon, died in the 
year 1891 childless, leaving him surviving his widow, 
Xandbai, one of the plaintiffs in the action, who has 
died during fnc course oi VnoYAjgatioTi. Ono Baira]!, 
the brother of Fatuinyia, died some year.s ago, leaving 
his son, Bapabliai, his only issue him surviving, and 
Bapabhai himself died in the year 1893, leaving his 
daughter, Bai Rajbai, the other plaintifi, his only child 
him surviving. This lady, who subsequently Jimrrjed 
and was lefta widow,hasthnsbecome the solo surviving 
descendant of the member of the Kasbatis cIjiks v/Jjo 
w’as in possession of this village of Charodi at tijc 
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of the aforesaid cession. The term Kasbatie, it is not 
disputed, -u’cs used to designate dwellers in towns 
whose lands were cultivated not directly by themselves 
but by ryots, to whom they let them, receiving there- 
for a rent in cash or in kind. They were, in addition, 
ajiparently invested with certain powers of governmeat 
over their villages, including the management of 
village affairs. At the time of the cession the Kasbatis 
were possessed of seventeen villages within the pnrgana 
of which Charodi was one. The settlement of the terri- 
tories ceded was not pi-actically undertaken till the 
year 1822-1833. 

In the interval an accredited public official of the 
Company was put in charge, dul}’ authorised to 
investigate the local conditions, and make suggestions 
and recommendations for the carrying tlirough of this 
work. In the conduct of this business and in diseliargo 
of these duties he made reports to his superiors la 
which ho sketched the history of the Kasbatis, the 
Grassias, and other classes or families amongst tlio 
inhabitants, and puriiortcd to describe the rights t ley 
had theretofore re.spectively acquired as against the cof - 
ing Sovereign, the Gnekwar, to the land of wliicli they 
were in possession, and tlie viUage.s over which the} 
exercised some primitive powers of manngcincnt a 
control. Some of these reports have been received m 
evidence apparently without objection. On tvo 
them, sent by Jlr. Williamson, de.scribed as 
Assistant Collector in charge, the first bearing date * 

3rd of August 1822, to the Secretary of the 
of Bombay, and tlie second bearing date the 3^ ‘ 

Jlay 1833, referring to the finst, to the Oollector 
Ahmedabnd, much reliance lias, naturally, been p 
In the first he reports, amongst other things, that 
were seventeen villages in the Viraingam pargana, 
for a considonable nnmhcr of year.‘< hy several faini le 
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K.i*;!) itis uiulci a pcculi.ir Kind of tennic ; that then 
pos-esmon Ind boon fioqucntlj iiitcuuptcd, and had 
noi theufoic been sutlincutU continuous to found 
piosciiptuc lights . that as soldicis of some piopeity, 
famih, and ohaiactei, thej had atquiicd a paitial 
inllucnco in the attaiis of the paigana, and often had 
obtained fioiu the local managcis leases of Milages on 
fa\om*ablc tciins, in the granting of which nothing 
further had boon intended than that the ^ illagos should 
loinain in tlicii loniporaiy chaige, that aftei the ginnt 
of the film of Ahincdabail b> the Peishwa to the 
Gaekw.u, the Kasbatis had enjoyed the pioduce of some 
of thfc Milages foi tT\eiUj-!i\e oi thutyjeaison a 
ie\ euue ^^hlch •u asinci eased oi lo\\eicd aeeoiding to the 
pleasuie of the local mauageis that in 1S04 the\ ^^eledls- 
possessed of these lattci bj one Babaji Apjiaji, a mauagei 
of the Peislnia, ^\ho demanded a highei jumnia tlian the 
Kasbatis ^^ould consent to pa>, but weie lestoied to 
possession, ten yeais later that thus bj a liain of 
ciieumstances of such an undeCned iiatuie' that it 
diihcult to desciibt them, the class had acqniied a soit 
of claim to the villages of which thej \\eie found in 
possession Mhen the conntiy s\as dehveied to the 
Bombay Government , that since the authoiitv of that 
Government had been established at AUmedabad 
levenue settlements had been made with them, escept 
wheie tlie^ lefused to pay an adequate juinma, 

but being men ot igiioianet or baj ciicuin3tance& iiid ot iiid let t liabits 

they’ wcie altogethei incompetent to conduct village 
concerns , that their villages weie of vast extent and 
capable of much impiovement , that they were well 
aw’aie of the piecarlous temiie by which they held 
their villages (as they' weie meiely what might be 
called lease-holdeis), and that he had eveiy leason^to 
believe they would be well sitisfled with an arrange- 
ment which would secine to them permanent possession 
of a poition of then villages 
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of tile aforesaid cession Tlie term Kasbatis, it is not 
disputed, "was nsed to designate dwellers in towns 
whose lands were c>nltivated not directly by tliemselves 
bat by ryots, to whom they let them, receiving there- 
for a lent in cash oi in kind They weie, m addition, 
apparently invested with certain powers of government 
over their villages, including the management o 
village affairs At the time of the cession the Kasbaiis 
Were possessed of se^enteen villages within the p'irgan'i 
of which Cliniodi was one The settlement of the tern 
tones ceded was not piaetically niideitiihen till t e 
>eai 1832-1823 

In the interval an accredited public official of the 
Company was pot in chaige, duD authorised to 
in-s estigate the local conditions and make 'sngge^ 
and recommendations for tlie carrying through oi 
work In the conduct of this business and m disc I'l^o 
of these duties he made reports to his gupeiiois i 
which he sketched the history of the Eashatis, 
Grassias and othei classes oi families 
inhabitants and purported to desciibe the lights 
had theietofore icspectively acqmied as against t 
lug Soveieign, fhe Gaekwar, to the land of wliic i ^ 
were in possession, and the villages oaei whici 
exeicised some piimitive povvers of raanageme ^ 
contiol Some of these reports have been of 

evidence apparently without objection On 

them, sent by Mi Williamson, described 

Assistant Collectm in charge, the first bearing ^ 

3rd of August 1822, to the Secret iri of the pf 

of Bomb ly, and the second hearing date 1 
May 1823, lefeirmg to the first, to the 
Ahmedahad, much leliance bas, natnralh » been P 
In the fust lie lenorts, amongst otbei things, t in 
weie se\cntecn villages m the Virainganiparg'*'U^^^^^^ 

for a consideiahle numbei of joais b\ seicial arni 
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liii ncin I'-l Ml armn^i menl >^tlh tin Ki«l itM of \ iraingam ly whicli 
tliev art* tr» rclam 1 inn? the plcuiire of the Go\crnmciit miieoftlic ^^!hgcs 
£ in 1 tin Jor tbcir mantgcinent when the Teigonna fill into our possession ’ 

He proceeded to point out that by tins airangoment 
the mtcrfei'once of the Kasbatis ^^o^ld be lemoved 
from eight of then Milages Ihcpiodnce of ^^lnch was 
tilled at Rs 13,800, ^vhlle tint of those lenmning 
with them was onl\ ^alued at Rs 5,300, but th it the 
jiiimna m respect of these I ittci was so bmall, iitimely, 
Rs 1,925, th it thcic would icnniii foi then mainten- 
ance Rs 3,375, a sum diffeiiDg but little fiom that of 
Rs 3,820, which, accoidlng to his calculation, was all 
that would ha\c been a\ailable foi then maintenance 
had they continued in possession of then se^cnteen 
villages Then follows this passage — 

Tlio lease being graiite 1 for 8c\en jejn* aSor<l3 (I e Kasbatis an opportu 
nit) of BTailing them«(.b es of (l)csc capabilities (i< the capab}litie-< of their 
tillages of improNemcnt) The coohtion of the callages and the rule-s 
rc«pcctmg leases laid dosen I ) Government guided me m Rting the term 

On the 23id of Juno 1823 the Secietaiy of tlie 
Go^ernment of Bombay wiote to the Collectoi of 
Ahmedabad infoiming him that the Governor in 
Council appro\ed of Mi Williamson liaMng made an — • 

agreement with the Kasbatis by which Ihc) arc to retain d img the 
pleasure of Government nine of tie villages fount u ler tlicir rm ngement 
when the Pergunna fell into our possession 

The expiession “ at the pleasure of Government ” is 
not voiy happily chosen Since leases foi teims of 
seven jears weie to be given to the Kasbatis, it 
obviously could not hive meant that they weie to bold 
these nine villages meielj as tenints at will of the 
Government What it must in their Loidship s view, 
have meant in this connection was that they should 
leceivc at once leases foi a term of seven yea>s, and 
that aftei the teimination of these leases the Govern- 
ment would be free to deal with them as it pleased, 
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to renew their leases or to permit them to coutiiiiio in 
possession -without leases, or to dispossess thorn 
altopother, as the Govcriiiiiont might in its discretion 
think tit. If that be so, then there could not have been 
on tlie part of tho Government u 'inoro emphatic 
assertion of their i-esolve that the lessees should not 
have any legal rigl»t, as against it,- to a renewal of their 
leases or tlic permanent possession of their villages. 


Before dealing witli the action which the Govern- 
ment of Bombay took in reference to this village of 
Churodi on receipt of these reports it is essential to 
consider what was tho i)recisc relation in whicli the 
ICushatis stood to the Bombay Government the moment 
tho cession of tlioir territory took cflcct, and what 
were the legal riglits ciiforeeable in the tribunals of 
their new Sovei*eign, of wliich they were tbcrcaftci 
possessed. The relation in M’hich they stood to theU 
native Sovereigns beforn tliis cession, and .the h’ga 
riglits they enjoyed under tliem, are, save in one ivspcct* 
entirely irrelevant nmltoi-s. They could not cairy m 
under the now m/mjc the legal rights, if any, "’hic i 
they might have enjoyed under tlio old. Tho oal} 
legal enforceable rights tliey could have as agains 
their now Sovei-elgn wcix' tlioso, and only those, 'Vlii 
that now Sovereign, by agreement e.xinx’ssed orimpb^^^ 
or by legislation, chose to confer upon them. 
course this implied agreement might be proved 
circumstautial evidence, sucli as the mode of dea 
with them which the new Sovereign ndoptet , 
recognition of their old rights, and express or 
election to respect them and bo bound by tliem, am 
is only for the purpose of determining wlictlier 
what extent the new Sovereign has recognised ‘ 
nnto-cesaion rights of tho Kasbatis, and has 
agreed to bo bound by them, that the 
tlic existence, nature, or extent of these 'rights 
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relevant ‘subjects for inquiry in tins case. This jirin- 
ciple IS well e'stabli'sliecl, thoiifrli it scarcely seems to 
ln\o been kept steadily in Mew m the lowei Couits in 
the present case It is only necessary’ to refer to two 
authorities on tlie point, namely, tlio case of The 
Sccretan/ of State in Council of India v. Kamachee 
Boye Sahaha^^ decided in the year 1859, and Cbo/fv. 
Sprigg^^ decided in the year 1899 ♦ 

In the first this Board had to deal with the action 
of the East India Compana m seisin" in cverciso of 
their Soaeroipn powei, in tiust for the Butisli Goa^ein- 
ment, the Raj of Tanjorc, and the whole pioperty of 
the deceased Rajah, as an escheat, on the giound 
that, by reason of the fuluie of the male hens of the 
lattei the dignitj of the Raj was extinct, and tliat the 
property of the Rajah had theiebj lapsed to the 
British Go^elnmcnt Lord Kingsdonn, delivering the 
judgment of the Board, is at page 510, lopoited to liave 
expressed himself thus — 

' The result m their Lordships opinion is that the property now claimed 
by the respondent has been soiled by the British Goverament acting as a 
Sovereign power through its delegate the East Indit Company ; and that the 
act 80 done with its con'iequ‘'nces is an set of Stale over which the Supremo 
Court of Madras has no jurisdiction Of the propriety oi justice of that act 
neither the Court below nor the Judicial Conimillee have the means of form 
jng or the nglit of expresMng if they lad formed anj opinion It msy 
have been just or unjust politic or impolitic beneficial or lojunous taken as 
a whole to those whose interests arc affected These are considerations into 
which their Lordships cannot enter It is sufficient to aiy that even if a wTOng 
has been done it is a wTong for which no Municipal Court of justice can 
afford a remedy 

Now, m that case the act complained of was of a 
tortious character 

In the second case the Judicial Committee had to 
deal with a concession gnen by the ceding So%ereign 
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the paramount chief of Pongolantl. Tiic appell'ints 
sought to enfoice in a Couit of law then lights iindei 
this concession against the English Goa eminent to 
which the teiiifory ovei which the concession had 
been given was ceded by this chief Tlie decision in 
the fiist-mentioncd case was followed, the ahoAe quoted 
passage fiom the judgment of Loid Kingsdown 
approved of, and H was held that the annexation of 
temtory was an act of State, and that any obligation 
assumed undei a tieaty eithei to tlie ceding Sovereign 
01 to indiMduals is not one which Muuicipal Courts 
aie authoiisecl to enforce As fai, theiefore, as the 
legal lights of the Kashatis, enfoiceahlo against the 
Indian Goveinment in Indian Oonits, arc concerned, the 
aboAe-mentioned cession of teintoiy must ho taken as 
n new point of dopaitnie Mi Williamson’s concln- 
sious us to the positions, lights, and interests of the 
Kasbatis may have been quite enoneons TIio Kashatis 
may have been absolute owners of then 
as the respondent contends, and yet the considei- 
ation of their ante-cession lights is beside t e 
point, save so fai as it can be shown that the Boinhay 
Government consented to then continuing to enjo} 
those rights undei its own regime 

In then Loidships’ view, putting aside legislafio*^ 
foi the moment, the bniden of pioving that lo 
Bombay Government did so consent to anj, and if 
to what extent, rests, in this case, ujjon the responden 
The Kasbatis wore not in a position in 1822 to 
Ml Williamson’s proposal, however tho> might ha^'^ 
disliked it, oi to stand uiion their ancient 
Those lights had for all the purposes of 
ceased to exist, and the onlj clioice, in point ® ^ 

left to them was to accept his tcims or bo 
There IS nothing, tliciefoio, to suppoit *ht ^ 

that thej novel would ha'C accepted V ini'll 
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terms lintl the poinniient possession of then Milages 
not been promUed to them It inaj \vell be that the 
Bomlnj Go\ eminent dul not intend to distiiib them, 
and e\en intended, if all things went well, to giant to 
them, as acts of gi*ace, new leases as the old leases 
expired, ami it iiu} also well be that the Kasbatis 
fallj believed and trusted that tins would be done, as 
indeed foi many jcais it was done Fiom these facts 
if thej’ existed, moral obligations (with which this 
Board is not conceined) may ausc, bnt the mere le- 
petition of such acts of giace cannot pet se cieate legal 
right to their continuance 

Though notice was seised on tlic iw’o plaintiffs to 
produce all documents in then possession touching the 
issues raised in the suit, no patta oi kabnlayat, executed 
in 1823, was produced or given in evidence, but two 
Government recoids of that year weic produced as 
secondary evidence of the contents of a patta gi anted to 
the Kasbatis then in possession of the nine villages 
retained by them, including this village of Charodi , 
According to these records a pattta of the village was 
then given to Bapabhai, the fathei of Fatumyia, foi a 
term of seven years, at a jamabandi of Rs 100, with a 
covenant by the lessee that he should not sell oi 
raoitgage the village, or give, oi allow any one to give 
anj land of the village in Pasajta, or keep any debt 
upon the village, but should make it piospeious, and 
‘-liould band it ovoi to the Government m tlie veai 1831 
If these be the tiue contents of the jiatta thej absolutel} 
negative the existence of any legal light enforceable 
in an Indian txibun d, eithei to have the leases of tlie 
village fiom time to time icnewed oi to continue in 
possession of it aftei the leases hid expired 

As to this V illage of Cliaiodi, one must stait then on 
the iiiqun\ as to whit lights wcie giaiitcd by the 
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Bombay Goveinment to tlie lespondent’s ancestors, 
witli this admitted fact, that in the sixty-eight years 
which have elapsed between the year 1822 and the 
institution of this piesent suit, not even in *one of the 
several pattaa granted to them is any provision to be 
found to the effect, that upon its expiration a new 
patta IS to be granted to the lessees or their represent- 
atives or successors, while the very fiist of these pattas 
contained a clause expressly negativing the existence 
of such a right The leasooable and proper inference 
to be diawn fiom the silence of the pattas on this 
impoitant point is. Sir Eile Richards on behalf of the 
appellants contends, that the legal right to obtain 
renewals of the pattas was never confeiied upn^i the 
respondent’s ancestors And, no doubt, if the ciiaus- 
men of these instiuments had even a ludimentary 
knowledge of then business, one would ha\e expecte 
that such an important mattei as that would haae been 
provided for, but, unfortunately foi this contention, 
those experts haae drawn these instiuments 
, language so obscure that the instruments could scarce y 
have been more obscure, had obscuiity been aimec a . 
and have resolutely omitted from eveiy patta but t ^ 
first the ordinary piovision to be found in 
properly-drawn lease, tlmt tlie lessee shall deh'or 
possession at the end of the teim Mr De Griijt 
on behalf of the respondent, on his side not 
ally contends that the infeience to be drawn from 
continued omission of such a pioMSion is 
lessees had a legal light to continue in possession 
the patta, or lease, h id terminated Ho puts 
moreoaer, as their Lordships 
additional contention, namelj, that in 1822 a 
ment was made with the ancestor of the 
then in possession of this Milage of Cliaiocli, ^ 

the nmount of the jnmmv was fixed , that ^ 

such i^^ettlement is that the person in possess! 
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whom the jummi is to be paid, was fixed or settled 
pcrmanenth in the possession, at all events, of this 
Milage, nitli a light to minage it, that the pattas 
could not hue been designed to take away the rights 
thus conferred, and that the only way of leconciling 
the grant of them with the lelation created by the 
settlement is to hold that the patta onlj' dealt with 
the ]umina and the mode of management of the village, 
not with the tenure of it, if that teim may be used 
To determine which, if any, of these contentions is 
well founded, it is necessary to examine in detail the 
provisions of those pattas the contents of which are 
satisfactorily pioved 

First, then, as to the pattas granted on the 31st of 
August 1833 In the yeai 1827, during the curiency of 
the first lease a report was made to the Taluqdari 
Settlement oflicer by Lieutenant Melville, of the 7tli 
Regiment, in which he described the Kasbatis of 
Viiamgam as proprietors of certain villages He 
appaiently was not awaie that they then actually held 
under pattas foi terms of years grantea to them by the 
Bombay Government No impoitance can therefore be 
attached to his use of the word ‘ proprietors ” In 
July 1831 the question of the increase of the ]umuia 
fixed by the first batch of leases was under consideration 
Several Kasbatis presented a petition to the Govern- 
ment insisting that the 3 uinma fixed m 1822 was then 
fixed permanently, and should not be increased, also 
asserting that it was pat t of the arrangement made by 
■Williamson that the eight villages taken from them in 
the first instance should, at the end of the seven years, 
1)3 restored to them, and claiming that this arrange- 
ment should be earned into effect The reply of the 
GoNcrnment to this petition, dated IGtli September 1831, 
was to the effect that the oidcr made by the Goiern- 
ment on the Ibth of November 1822 could not be set 
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aside. Sometime thereafter the above-mentioned lea‘?e 
was granted to Bapabliai, the father of Patumyia, and 
his brother, Miabhai, as the lessees. It is endorsed as 
having been delivered to the latter. The jumma is 
increased to Rs. 112, payable in eight instalments, at 
different times, and in unequal amounts. The term is 
seven vears, commencing in the year 1830-31 and 
terminating in the year 1836-37. 

By the second clause of the lease it is provided that 
on failure to pay any instalment on the day named, the 
liovernment are to " take back ” the patta, and cause 
the revenue of the village to be collected by other 
hands, the lessees being responsible for any deficit iu 
me year in which the patta is taken over, and that at 
the end of that particular year the Government 

“ would if It 80 pleases give the villsge to some person other than the 
^\ho it wai a«acrte<l shall not get it. ” 

but should be held liable for any loss which might 
accrue to the Government during the remainder o 
the term. 

The seventeenth clause provides that if 
Government should find that the lessees were spoiliuS ^ 
the village, or did not abide by the clauses of the lease, 
the Government would send arbitrators to inqniie m ^ 
the matters, and jf they should find that the village 
would be spoiled if allowed to remain in the liands o 
the lessees the patta would be taken back fiom them, 
and they would have to pay such a penalty as t ic 
Government might choose to impose. 

The facts that the granting of a patta for 
years was part of the aiTangement made 
JMr. Williamson, and that the patta then gmn 
contained a clause that the village should be gi'on 
to the Government at the end of the term, 
with the clauses of the lease of 1833, providing for 
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transfer of the Mlh^c in certain events to persons othei 
than the Ic»secs, are qnito dc-sti cicti\e of the thcoiy 
that tho-^e pitt IS merelj icgiilited the amount of tlie 
jumma but not the tenuie, and that independently of 
them altogether this family of Kasbatis ivas fi'ced in 
permanent possession of this village of Chaiodi In 
the year 183S anew patta was apparently gianted foi 
se\en years, but neither the original noi any copy of 
it was forthcoming at the trial On the expiiation 
of this term m the yeai 1845, the Collector forwarded 
to the Revenue Commissionei of Ahmedabad a leport, 
dated the 8th of September 1845, pioposing, amongst 
other things, to inciease the jummi of tins village 
In it he sets foith m paragraph 5 that the Kashatis 
being sent for in order to enter into a fresh settlement, 
” declared that the settlement made by Mi 'Williamson 
was permanent and that the jumma was not to be 
increased They were unwilling to take leases, on 
any terms other than the original The Collector 
thereupon lefnsed to renew the leases and limited the 
privileges of the Kasbatis to the receipt of 20 per cent 
on the revenue pending the pleasure of Goveinment 
In the 10th paragraph of the report he proceeds 
to add 

Tins long enjoyment of the villages at the Bame rental has increased 
the r (« <• the Kasbatis) real oi feigned impression tl at tl e nrigmal settle 
ment was permai ent which it certainly was not 

He then proposed that the lent o! the villages should 
be slightly increased, and that if the Kasbatis did not 
accept the leases offeied, the villages should continue 
under the direct management of the Government, and 
the Kasbatis should be allowed ^0 per cent of the 
revenue 
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aside Sometime tlieieaftei the above-mentioned leise 
was gi anted to Bipabliai, the fatliei of Fatumyn lud 
his bi other, Mnbbai, as the lessees It is endoised ns 
having been delivered to the latter The jnninia is 
increased to Rs 142, payable in eight instalments at 
diffei'ent times, and in unequal amounts The teiin i"’ 
seven rears, commencing in the year 1830-31 and 
teimmating in the yeai 1836-37 

By the second clause of the lease it is provided that 
on failuie to pay any instalment on "the day named, the 
uovcriiment aie to “ take back" the patta, and cause 
the revenue of the village to be collected by other 
hands, the lessees being lesponsible foi any deficit m 
me yeai in which the patta is taken ovei, and that at 
the end of that paiticnlai year the Government 

“ ooiJd if it 80 please? give the village to some person other than the le* ** 
«ho u averted shall not gel it 

but should be held liable foi any loss which inigiij 
acciue to the Government dunng the lemainde^ ^ 
the term 

The seventeenth clause provides that if 
Government should find that the lessees weic spoi m 
the village, or did not abide by the clauses of tlie 
the Goveimnent would send arbitrators to 
the matteis and if thej should find that the vi 
would be spoiled if allowed to jeraain in the han( s 
the lessees the patta would be taken back fioni t 
and they would have to pay such a penaltv as 
Government miglit cbooso to impose 

The ficts that the gi anting of a patta foi 
vears wa*- part of the anangement made 
Mr Williamson, and that the patta then gran 
contained n clause that the village should he gi'cn 
to the Goicinmont at the end of the 
With the clauses of the lease of 1633, providing cr 
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The evistonce, howc^ei, lu the Bombiy Government 19J5 
of the power and light which they asseit in this letter sechetarv 
of tlie 2Uli of rebiuii3 1817 belonged to them, is of State 
equallj' inconsistent ^^lth the existence in the respond- 
ent or her ancestors eithci of the absolute ownership Bai Rajbai 
of this Mlhge or of the right to have the leases of it 
perpetually renewed The Government terms were 
ultimately accepted, and a new patta of the village, 
bearing date the 4th of September 1849, was gianted 
to Fatumija and Bapuji, his brother (the respondent’s 
grandfathei), to hold foi a term of seven jeais from 
(1814-45) to (1850-51) at the incieased 5’early rent of 
Es 144-l-‘), payable by five instalments on the dajs 
theiein named 1 he lease is executed by the lessees 
Had not the draftsman of this instiument been, like 
his predecessoi, almost enamouied of obsciinty, one 
would have expected that he would have laid at lest 
all matters of dispute on this point bj simply insert- 
ing in this lease the proper and usual piovision that 
at Its termination the lessees would deliver up 
possession of the demised premises to the lessoi. 

Through ignorance or caielessness he lesolutely 
abstained from doing this He did, houevei, insert 
some clauses which meiit attention It is provided 
first, that if the instalments of the lent be not paid 
when due, attachment will be levied on the village by 
the Government, and “ the management ” will be 
carried on, jiresuinablv , by tbe Government Secondly, 

Uvatc che losaeea shaE rmt alienaM. Qt. \xled.g«i thci vvlla"'! 
or the land composing It to anj one Tluully that the 
lease vvas gianted out of kind considti vtion for the 
lessees’ maiiiteiiince, that tliej, the lessees, should 
thtiefoie make good ainngoments foi the pievention 
of Clime m the village, oi otliciwise the (thaiav) settle- 
ment would bo cancelled rouithly, that if an 
attachment foi aircais of rent weie levied by the 
Collector, or if a creditor by an application to the 
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Courts caused aa attacliment to issue against the village, 
the luanagemeiit of the village would be taken out of (he 
liauds of the lessees and carried on by the Government, 
the (tliaiuv) settlements would be cancelled, anti tbe 
whole income of the village to be taken charge of by the 
Government. 

Then follows a clause, Ro. 10, inconsistent to some 
extent with the succeeding clause, Ro. Jl, but evident) 
introduced to put an end for the future to all contro- 
versy touching the increase of the jnmnia. h 
provides that the village is given to the lessees on 
patta accoixling to the settlement or agreement therein- 
before set out, that when the lease expired the lessees 
should hold chaige o! all income and produce of tie 
village, and slionid agree to the payment of the antotin 
of the revenue which the Government might fix. nn 
that if they failed to pay this tlie income should w 
taken charge of by the Government. Tho 
clause provided that tlie village was given on pat a 
the lessees on the agreement thereinbefore set out, an^ 
that if they did not act accordingly to the ngreomPO 
the patta should bo void. 

The existence of the statement that the patta 
granted out of kind consideration for the 
of the lessees is due to this, that during the 
about the increase of the rent, the two lessees 
another person had presented a petition to the y®' 
Commissioner stating that they were in very 
circumstances, that attachments had gone out 
their villages, and that tliey had not in their m 
corn for their sustenance or any wearing appare • 

If the evidence of the case stopped here U 
face of this lease, in their Eordship.''’ ojiinion, 
impossible to contend that the patta incrcl> xt 
amount of the rent, and that by the scttleim* 



YOL •V\XIX ] BOMBAY SERIES 

lc‘«‘'ees 01 tlieii n,ucestois litd ncqmied ngainst tlie 
Bonib'w Go\einment n light to thepiopeitj in or to 
tlie peinnnent possession of this vilHgo of Cliaiocli 
The granting of a lease as pait of the oiiginal settle 
mtnt 01 agieemcnt and these leases aie ticated in 
ei-al 111 ices as the instimnents by \ihich the estate oi 
inteiest in the Milage is conaeaed to the lessees 

Tins cliuse 10 is the only piece of wiitteii evidence 
produced indicating c\en in the most leinote way that 
the les*^eGs wcie entitled at the end of each lease to ha\ e 
a lenewal of it granted to them Pt nna facie a lease 
foi t teim does not irapoit my right to a lenewal of it 
On the contrary it prima facie implies that the lessee s 
light to the piemises demised ends With the teim In 
oidei that the respondent should succeed thoiefoie on 
tins iioint she must find snfllcient OMdence apaitfiom 
legislation of an agreement expiess oi implied with 
the Bombay Government imposing on them a legal 
obligation to lenew foi all time if leqiuied these leases 
as they teiminate and confeinng on each lessee the 
conelativ e legal right to demand that lenewal In then 
Lordships view it would lequire something much moie 
deal plain and explicit than this confused and 
almost unintelligible clause to be treated as in effect 
a covenant bj the lessoi foi a peipetnal uenewal of the 
lease of tins v illagc 

No new patta w ib gi intcd in 1S51 The lessees con 
tinned to hold possession and to i>iv the lent till 18G0 
Flesh pattas foi one yen each weie giieii in the veai'i 
18G0 and 18G1 it an meieased icnt of 160 inpees and 
again fioin 1SC2 to ISGi between ISfO md 1S70 vearlv 
icnew ils ipieu to hut J>etn glinted the lent being 
sometimes incu iscd In the \tai iSj } theie was a 
f iiluie of issue in the ca^'C of the holdeis of two of the 
nine Milages it tamed b\ the Kasbatis undei Mi 
Williamsons settlement nameh the Milages of Keela 
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ftud Lenh, 01 Lon The enid Pntiimyja chimed the former 
Milage ns the nenrest collateral hen of the last holder 
The Re\eiiue Commissioner lepoi ted upon this matter 
to the Go\ eminent of Bombay, and theGo\ernor in 
Council passed a lesolutioii, dated the 27th Ko\ ember 

1874, by which it was declnied that the teniuo of the 
Knsbitis was meielj leasehold, and that then Milages 
lapsed to the Goaeinment on failure of heirs He 
accordingly diiected that this Milage of Keela should 
be lesumed b^ the Go\eiJimDnt 

This duection was on the 5th of July 1877 appro^ed 
of bj the Seci etaiy of State But Patumyia and Bapnji 
unwilling to submit to tins decision, instituted m the 
jear 1S78 a suit against the Secretary of State foi TndH 
m Council claiming to be entitled to this Mlhgo as 
hens of the last holdei,and thoj suppoited their 
bj u document purpoituig to be a aanad granted by one 
of tlie Mogul Empciois some centuiios earlier 
District Judge who heatd the suit decided that this 
sanad was a forgeiy and that the last holder through 
whom the plaintiffs claimed was a meie Ica'seholdcr 
and dismissed the action with costs The plaintiff 
acquiesced m that decision The> ne^c^ sought to 
question it m am Couit of Inu The qinstion of th^ 
leacwal of the leases of the Kasbati tenants as brought 
befoic the Go^ ernment of Bomba\ about this tune bv 
the Re\enue Commissioner and i formal n'^ohitiea 
was on the 2ith of Tul\ 1877 passed b\ lint Go%e>^ 
ment to tin effect that it appeared all the 
1 \piicd that there was no ncces■»lt^ to inaho au' change 
It being quite cleai that the ' illagcs wi rt held on Ict 
hold ttmut u the phasnroof the Go\tninunl IbU 
'\ i'' desird)lo to renew foi periods of •'iXMi m ir^ 

h i'' s which hadi\piml ii\er\ sliglit nomiinl nicu 

ofrint hcnig in ide in oicli cast to sho" thit thi 
ornment maintained their rights and would conltJU* 
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so to do, and directed that -words should be inserted in 
the new leases making this pcifectly clear This reso- 
lution was earned out A foim ollease in the English 
language -^as drawn up, and on the 7th of October 1878 
approved of by the Bombay Government It contained, 
amongst others, clauses lestraimng alienation and at 
last piOMding that on the termination or sooner deter- 
mination of the lease, the lessee should, without 
objection or obstruction, yield up the village demised 
unless the Secietary of State in Council should then be 
pleased to renew the lease, and also a condition of re- 
entry on the bleach of any of the provisions of the 
lease 

A lease in this form on the 22nd of December 1879 
was granted to Fatumyia andBapabhai, the respondent’s 
father The kabulyat was signed by them, but, as they 
subsequently asserted that they did not sign the docu- 
ment of their own free will and plcasuie, the appellant 
does not therefore desire to treat them as bound by it 
It can only be looked at as containing a renewed 
expression of the view consistently entertained by the 
Government in reference to the true position and lights 
of the Kasbatis No further leases were gianted The 
lessees and those who succeeded them continue to pay 
the rent reseived, notice was ser\ed in 1898 upon the 
two ladies, Bai Nandbai and Bai Rajbai requiring them 
to quit and deliver up possession of the Milage of 
Charodi on the 31st ot July following It was not dis- 
puted that if these ladies had bj the continued payment 
of then rent become tenants of this village fiom year to 
year, this notice was adequate and sufficient to deter- 
mine that tenancy Up to this the eMileuce touching 
the administiative dealings of the Bombay Go\ernment 
and its accredited officials with the Kasbatis and their 
villages, including that of Chaiodi, has ialone been dealt 
with 
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Their Lordships are of - opinion that the just and 
reasonable inferences to be drawn from it wiien properly’ 
considered are, that not only has the respondent failed 
to discharge the burden which, as already stated, rests 
upon Iier, but that the Bombay Government never 
departed from the position in whicli tliey were left by 
Mr. Williamson’s arrangement; that they never by an 
agreement, express or implied, conferred upon the 
respondent or any of lier ancestors the proprietary rights 
in, or ownershi}) of, the village of Oharodi claimed by 
her ; that they never recognised or admitted the exist- 
ence of such right.s, or of any rights analogous to 
them, in them or her ; tliat the only rights in this 
village which the Government conferred upon hci 
ancestors were those conferred hy tlie lenses which 
Government 'from time to time, at their own will am^ 
ploasuj'e, chose to grant to them (save such rights a'^art 
conferred by the creation of a tenancy from year 
in manner already mentioned); that this Governrnen 
never conferred upon any of the lessees of the ."ai' 
village a legal right to insist, at the termination of 
lease, upon a new lease of the village being granted m 
him ; in other woi’ds, that tlie Bombay GoverJimea 
never were under any legal obligation to grant au} 
lease of this village ; and tliat the granting or withho ( 
ing of a lease of it rc.stcd from the first solely in 
discretion. 


s])Oud- 

idom- 


It w’as contended, liowover, on behalf of the ro; 

ent that lier case Is much strcngtliened by a , 

tion of the Bombay Governmont’.s dealings with 
Omssins. TJiej' were ancient Enjiiut jiroprietors 
before tlie co-ssion of the Ahmedabad Zilla, 
their native sovereigns in that relation, their lands 
cnltivatcd by ryot tenants from year 
1'hey and the Mewassies were clearly j,v 

from the Kasbatis. The last-named held their him 
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cnntrut neithoi b\ sm^dnoi In defiance and Colonel 
V alkt 1 thi lii-'t otlicnl ippointcd to deal vritli this 
ilistint w will iw m tliat tlicic was no analogy 
liitwiintlii 111 Idiiigs of the (»i issias and those of the 
Kisbali'* riu Wold 1 iliiq w is fiist ipplied to 
these H ijpnt piopmtois l>j the Biitish themseUes 
Notwithst Hiding tlie ancient pioiirietaiy rights of the 
Grissias the\ tool leases of then lands fioin the Bom- 
biv OoMinmcnt uid theiicefoiwaul tlieii legal lights 
wiie in aecoidanci with the pi inci pie laid down in the 
luthoiities ilieidv quoted dcteimmed entiielj bj the 
contiact which thc\ had mule with that Go\einment, 
dtogcthei iiiospecli\c of what thou position and lights 
mas h i\e been bcfoic the cession of then teiritoiy 
All this IS stated at length in the account bj J Peile, 
Taluqdaii Settlement Officei of thoTalnqdaii of Ahmed 
ibad Zilla and themeisuies ulopted foi thcurcstoii 
tion uudci and in connection with the Act VI of 18G2 of 
the Bomb ly Legislatuie pnblibhcd in lbC7, pages 7, 0 
li, i2 4S 47 fi4 and 67 Indeed in the preamble ofthit 
Statute It IS lecited tint those TaluKdau estates ire 
onlj held on leasehold tenuic dctcnnimble it the 
pie isuie of the Goseinmcnt So that the case of the 
Grassias makes against the case of the lespondent 
inste id of in hei ^a^oul inasmuch is it shows cleailj 
that iftei the cession of teiiitoij to a now So^c^elgn 
wlien it comes to be a question of legal light the contiact 
with the new Sovereign is conclusive and the lights 
against the old Soveicign avail nothing 

It onlj remains to considei the eltect of auj of the 
legislation of the Bombay Government on the question 
m issue on this appeal Act VI of 1S62 for the r asons 
given ni the abovemcntioned publication of Mr Peilc, 
does not apply to Kasbati le'5'>ees at all Thev never 
were Taluqdai*' of Ahmedabad in the true sense They 
did not lo-^e their ancient right of ownership of their 
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land by taking leases, as did the Grassias, and therefore 
did not sufEei the injastice winch the Statute was de- 
signed to remedy 

The Statute of 1888 is entitled an Act to pio\ide for 
the rp\eime administration of estates held by saperior 
landloidsin the distiicts of Ahmedabad, ic In the 
preamble it is lecited that it is expedient to remove 
doubts as to the applicability of certain portions of the 
Bombay Land Revenne Code of 1879 to estates held by 
ceitain superioi landlords in the above-mentioned dis- 
tricts, and to make special piovision for the administra- 
tion of the said estates and foi the paitition thereof 
In the first section a Talnqdat is defined to include “a 
thakui, mehwassi, kasbati, and naik Section 23 pro- 
vides that nothing in the Act shall be deemed to affect 
the validity of any agreement enteied into before the 
passing of the Act by or with a Talnqdai and still m 
foice as to the amount of his jumma, noi of anj settle- 
ment of the amount of jrnnma made by or under the 
oideis of Government foi a teim of yeais and still lO 
foice Every such agreement and 'settlement is to have 
effect as if tlie Act had not been passed And section 33 
enacts that ceitaio sections of tlie Bombay Land Rc'c* 
nue Code of 1870 aie not to apply to the estates to vhich 
this Act applies By section 33 it ifi also provided that 
the woid “ Talnqdai ” shall be substituted for the won 
^^occuiianf, ” the wonfs- “regrsfcrud I\ticcqdi?r" 
wolds “registered ocenpant,’ and tlie words "TaluQdars 
holding,” or sucli words to that effect as tlic word occu- 
pancy when applying this Code of 1879 to the estates to 
which this Statute of ISSS applies The seienty-thiru 
section of the Code pioAides tint “the right of oocn 
pancy ” shall, subject to the proMSions containct ju 
section o6, and to any conditions lawfully 

the occupancy, 8a^o as sliall bo otherwise prcscri • 
be doomed to bo a heroditable and trmsfcrablo proper 



VOL XXXIX ] BOMBAT SERIES 


663 


It IS <5enoash contended, as then Loidsliips under- 
stood, that tlu effect of this substitution of the words SEcnETABT 
' the right of occupsney ” foi the woids “the right oi 
tJie intei‘est of i Taluqdai ” in oi to his holding, is that « 
a Kasbiti’s interest in a leasehold held foi a term of B**!^'^®** 
years is changed in its natuieand becomes a hereditable 
and transfeiable piopeity, notwithstanding that by the 
\ery conditions of the lease his inteitst is limited to a 
term, and he is lestiained fiom alienation and not- 
withstanding also that by section 68 of this Code it is 
enacted that an occupant is entitled to the nse and 
occupation of his land foi the pciiod, if any, to which 
his occupancy is limited These two sections, in then 
Lordships’ Mew, plainly mean that a lessee, whether a 
true “Taiuqdar” oi a “thaUui,” “mehwassi,” “kasbati,” 
or “ naik,” is bound by the terms of his lease, one term 
of which IS that he shall only occupy foi the term of 
years for which a lease for years is gianted and prima 
facie no longer Section 73 was amended by the Act 
of 1901, but the amendment is immaterial on this 
point 

Their Loidships are cleaily of opinion that these 
Statutes do not hear in any xvay on the issue laised in 
this case Tliey think that the decree of the High Court 
cannot be sustained, and that the decision of the Distiict 
Judge IS equally eiioneous The fallacy underlying 
the foimei on tlie point is to the light of the lespondent 
to occupy pel manentJy IS cleaily leiealed in thepassage 
punted at page 49G of the Record in which the High 
Court deals with the lease of 1833 — 


There are no otl er proM ions for forfeiture < f the tnun^^niint Tliere is 
no provision for renew nl of the patta but it m to l>c infcnv,! from the nature of 
the inanagtment aiwl from the fact tint the patt* »ms for a term that renenaJ 
was coiitunilati-d T1 w inference h e ipp rted both ]revions and lubse 
f|uent events by previous eients because in 1823 pen anent possession I j 
tl e Kasbatis was contemplated bj eubscqient events l<eean<>e the renewal 
did in fact, takotplace ’ 
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Their Loidships, dealing -with tlie legal lights of the 
parties alone, are clearly of opinion that the deciees of 
both Courts are erioneous and should be icveised, that 
the nitiin appeal, that of the Secietaiy of State, should 
be allowed and the cross-appeal dismissed, and that 
judgment should be enteied for the Secietary of State, 
dismissing the lespondcnt’s action. And they 'vill 
humbly advise His Majesty accoidingly. 

TJie lespondent must pay the costs heie and below. 

Solicitois for the Secietary of State for India in 
Council — The Solicitory India Office. 

Solicitois for Bai Rajbai ; — Messrs. T.L. Wilson Co 

Appeal allowed. 

Cross-apjJeal dismissed. 

j V 


PRIVY COUNCIL * 


MERHANJIMUXCIIERII CAMA and asother, Plaintiffs i 
bECRETAHY of sTATI foe INDIA i\ COUNCIL Defenpi'T 


[On ajtjieiil from tJie High Court o£ Judicature fit Doiiil ^ ] 

Bomlaij CUy LnutJ Jintnue Act {Domhag Acl II of 137D) terfioni 30 3S 
3D, JO — Certified extracts of Rent Roll of " qntt and ground rent ^ 

Ofiee if Collector of Bomhay — Statements therein to nature of tenuTe o 

laud — Suit by mortgagee relying on tneh extracts an I adcaneing monev on t‘ ^ 
there disclosed against Secretary of State — Act onht for admimstnUiO'i 
collection of revenue — No estoppel createil tn matters of title— Sa»a 


Tlif 1$ nihiv> Cit^ Lnml lUieoiK Act (Bumhaj Act II of lfi"C) 
I'niMsiiin for tin. ftilmmistnlion aii<l collection of hriJ rc'cniK in U--* 
of D- It H for tliM |>uri»w«- onI% that it rcti iiji in iilnu O* ' 
to B'ccrtnui uho lahibleto |4>reNtnu< Tin Uolh'ctor li a ‘ 

^ Breseiil —list nut lA>nlbltaM, Sir fJo lurwH • f 

Edge and_SIr, Aniccr Ah. 
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and i! !■> tnh m oo far thi (o)lectioQ of menuo is concerned tint lien 
tiitni'tn! with the dut% of prcpinii^ a rtgi-<ter and keeping records The 
pul In are gi'di icoess JO tlnse onh m Order to aatiaf} tlieinseties that thej 
ari l-citig pn i-irh A'-i'seJ Tiie \ct does mt purport to estiblish i 8 ^stem 
of rrgr-trjti u of titk wIhlIiisI) snpiisedt otlitr means of con'e^ingor 
rtgi«tHniig iln title t land or lo teliese purcliastrs or mortgagees from tho 
>rdiinr\ nl Iipiti ii- to -oc that thrx tlicj liase contracted to get 

No d <iil t tilt regi'tir is of toiisideMlIe use eim for con\ejancing purposes 
Uut iKUliet the Kuguage of iIk. Vet nor the cUancter of the officnU, v.ho 
h{\e lliL d<it> of keeping it is such as to indicate an mtitahoii to tho public to 
ril) in ‘taiuiiima m till oionK as to title ubicli tnaj base to he mado 
luiiUntilh I lit wIikIi are nut i\pre>-scd and do not purport to bo decisno 
iithir of till rights of Ooiermnent or of those of tlie mdiMiliial ns to nutters 
wIirIi p ) b« lond hd ilitj to coiitnl nte to hiHlrtsenui. 

Where llieri-fori the nppellauta in a t>iii( agAinsl the respondent, clumed 
that the) had advanoid mono) on mortpage reljing on atatcnients in cirtifieil 
ettracta from the Rent Roll of ‘ quit and ground rent ’ land kept m neconi 
aiiee mth tin. proYisioni of the asul Actm the office of the Collector of 
DomI a) to the effect that thv hod was of ‘ quit and ground rent, " and not 
ofSanaJi ‘tenure, and tliTefore not liable to W n«unicil h\ the Oo\cni 
inent 

ifeW, that the respondent was not estoppeil h) such certified catncls from 
tnating the land ns being of Sinadi ” tenure, and liable to nsumption 

Appeal 101 of 1914 fiom a judeinentmid deciec (25th 
March 1912) of the High Couit at Bombay m the 
GxerciNe of its appellate juiisdiction, w’liich affiiined a 
judgment and deciec (15th July 1911) of the samo Couit 
ill the oxeicise of its oidxnaiy oiigmnl civil jniisdic- 
tion. 

The question foi detciminatioii on this appeal Is 
whether a plot of land in llio City of Bombay, within 
auiuca of about 2,058 sqiiaie j'aids, on moitgagc of 
which the appellants had nd^'anced more than 
Rs. 80,000, was, as between them and the Go\ernment, 
lield on “ quit and ground xent tenuie” or on what is 
known as “ Sanadi ” tonuie, the latter being Imble to ho 
icsumcd by tho Go\cinmcnt. 
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According to the appellants’ case the “quit and 
giotind lent tenuie ” is one of the best known and most 
valuable of the various tenuies on which land in the 
City of Bombay is held under Government, the auninl 
lent being at the rate of 11 leas per squaie yaid It 
was stated in the plaint and not denied that piopeities 
held undei this tenuie in Bombaj weie “fieely bought 
and sold in the market and treated as being little, if 
at all inferioi to freehold tenuies” Giants of “Sanadi 
land on the otliei hand geneially contained a condition 
that Government might lesume tlie land on giaing 
months notice and consequently weie admitted to be 
fai less valuable than if held on “ quit and giound rent 
tenuie ” 

Government iiave always kept Eent Rolls of .ill 
on which any lent oi assessment is pa> able, in wine i 
tiauafeis of ownciship aie legisteied, and such 
Rolls weie in practice the basis of ln^ estigations 
tenuics 

By the Citj of Bombay Land Re^enuo Act (Bombay 
Act II of 1870), howe\ei, it was enacted ni section 
that the Collectoi of Bombay should piepaio and keep 
a sepiii ite Registei and Kent Roll of c\ciy dcscupbon 
of land, according to the nature and teims of tlio t( niir^ 
on Inch such land was held , and soction-lOt a 
all lecoids of the Cit\ of Bomba\ sui\o\ coiucrninr 
the hind oi the land leaonne should bo Kept * 
Collectoi s office, and be open to the iiisin ctieii o 
public, and that certified cstiacts thciofiom, orcirji 
copies theieof should be gnen to all pcr'>oiis apj>.'* '* 
for them 

Almost all the land now indisput< was orif.**’ * 
printed undei a Sinadigi uit in ISJl at annnnnn 
of 11 ic IS j)tM Miiiiie j lul, but a sindl I***’ 

appiiLiith 4in oncioicliiiient on .idjoiMing CoNirn 
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Kind and was ‘ jiewly assessed ’ at a diffeiejit latc in 
Befou* 1<S7<S the oiiginal iilot had been alwajs 
cnteud in the Rent Rolls of land in the new Town 
Kamatipiira in which District it was situated , all land 
in this Distiict, with tlie exception of some plots 
j^iinted on San ids and of leasehold, being of quit and 
ground lent toniiie In 1879 aftei the passing of 
Bonili<i\ Act II of 1876, a siiccial Rent Roll w’as opened 
foi all “quit and giound icnt ” land in the City, and 
(ho ouginal iilot was enteiod theiem as “quit and 
giound lent ’ land In 1880 apiece of land, 95 square 
jaids, was ulded, and a note made that it wms “ newly 
assessed giound and added,” but fioin 1885 when a new 
Rent Roll was opened for “ quit and ground lent ” land 
the w’holeplot in dispute (including the newly assessed 
poition) was enteied m it, and shown as being all held 
.it the 11 loas late as quit and giound lent land Tlie 
lecoids of the land weie so kept until 1908, when the 
locoid of the land in. question was transfeircd to a new 
Rent Roll, which was then, foi the fiist time, opened foi 
“ Sinadi ” land 

In 1889 an eatif made in the Rent Rolls of the 
tiansfei of the plot in suit, icgistercd on IDtli Januaiy, 
fiom one Allawoodin JaW’anji to Abdul Husein Ibia- 
liiinii, the ownei of the plot, and who had moitgagcd it 
to the aiipellants, and in accoidance witli the piactice 
of the Collectors office, a notice bearing that date was 
seiNed upon Abdul Husein, notifying him of the 
amount payable by w.ay of assessment on giound lent 
upon the plot, and of the place and time for paying 
the same, and desciibing the land specifically ns “ qmt 
anil giound rent land ” 

Abdul Husem deposited the title-deeds of the laud, 
in Jannaiyl892, w'lth one of thcBanksiii Bombay way 
of equitable moitgagc, and Messrs Gostlingand Morns, 
a fliiii of suiicjors w ere cnqdoyed lo in\ ostigate the 
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of “quit .imt pionnd lent tcmiie” On 2Sid Octobei 
the 2Stli June 18'*7, nud the 15th August 1901, the 
appellants made further ad^ances to the same mortgagor 
on the secunty of the «;ame land, and in all three deeds 
of further chaigc tlie same description was given of tlie 
land On 20th Pcptomhoi 1000, pnor to the execution of 
the last of the three deeds of further chaige, the appel- 
lants entered into possession of the land, and in Janu- 
ary lOOl, and thereafter until 190S, the Government 
rents ^^crc paid by the appellants, who lcccl^cd leceipt- 
td bills for them fiom the Collector’s office, the land 
being in each bill described as of “ quit and gionnd 
rent ” tenure 

In 190S, when the Record of the land was transferred 
as before mentioned, tbe land was in the lecciptccl bill 
desenbed for the first time as “ Sanadi land ” instead of 
" quit and ground lent ” Kotwitbstanding tlm protest 
of the apppellants against the form of the receipt the 
Collector refused to do anything in the mattei , and on 
24th Jannarj 1910 the appellants brought the suit out 
of •which this aiipeal arose, praying foi a decimation that 
the land in dispute was of quit and gionnd rent tcnuio, 
and that the respondent had no light to resume it 
under the Sanad and foi consequential relief Abdul 
Husein was also joined as a defendant, but he did not 
appear, and tooknojiart in the pioceedings, and con- 
sequently he was not made a party to this appeil 

The defence was that the land in dispute was held 
undei the Sanad of 1824, and denied the appellants’ 
light to the lelief they claimed The first defendant 
denied that he had by any declaiation, act oi omission 
caused oi permitted the plaintiffs to bclle^e tint the 
land in suit was of quit and ground rent temiie, and 
submitted that ho was not estopped from setting np 
the true title and claiming his lights thereunder. He 
alleged that the CoUcctoi ne\ei intended oi contem- 
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plated that the second deteiidant or the plaintiff shonW 
act upon the documents in the plaint mentioned in the 
manner alleged, and submitted that the Collector had 
no authoiity to give up or vary the lights of the Gov- 
ernment under the Sauad of 1824, and that the suit 
should be dismissed with costs. 

Of the issues laised the following only weie mateiial 
in this appeal. 

“(1) Whether the Collector of Bombay liad eny power to vary the Itniire 

ot the hud in suit ^ 


" (2) Whether this defendant iv Ixtimd by any declaration, act oi 
of the Collector tending to vary the said tenure f 

“(3) Whether this defendant or the Collector of Bomlny by any declara- 
tion act or oiiiivvion intentionally can<rd or pennitted flic plaintiff'' !<' belK\® 
that the said land w as of quit and ground rent tenure 

"(4) For what purposes were tho extracts cojnes v\ hereof are exIiddDf® 
the phiiit taken m 1892 ? ond who obtained tliem and on nhexe behalf? 

(6) Whether the plainlilTs could and ought not, hy tho ixerci«c of reason 
nblt diligence in 1892 ond before they aJvnnced moneys on mertgaS* 
the defendant 2 have discovered that the said landswero the subject cf a 
Samd ’ 

' (G) Whetlicr the phintiff't when they odrnneed the moneys alleged m 
I'liiMt Kiiitcrnid thmi'-clves with the tiaiiire of tho snid lands ? 

(7) liillur the phinlilfu iii advancing the said moneys artcil 01*00 so^ 

1 chef » iigi iidcrcd Tpy the defemlmt or the Collector of Doiiday tlattl'* 
htids were of <|uit nnd ground rent tenure f 

■ (12) Whether having regard to the circuin«>tuiice^ nieiilioned in 
defendant 1 li not now estopped from elaiinmg tliat the saul lands are 
lands ” " 

At tbo bearing tbe second plaintiff deposoil 
plaintiffs would not Imvo entered into the 
mortgage if they bad known tlmt the Innd on 
tbeir loan was secured was of Sanadi **^**”*^. ’. 

Mr. SIirofT, tlieir Solicitor Kiid be was witi‘'ncd vit ‘ 
title disclosed on the exlmcts ultove inentionet. 
that if bo liad been aware that tbo land was ‘ S-anat 
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land.lio would not hnvo advised the plaintiffs to take the 
mortgage. 

For ilie llrst defendant witnesses were called from 
the Collector’s oflice : (a) that the tiractice as to certified 
e.Ktracts from the Rent Rolls was that they should be 
made out by the applicant, and only certified ns correct 
by the Collector, or his Assistant, and that the extracts 
above referred to were so made. Rules pm*porting to be 
made 1>3’ Government under section -lO, Bombay Act II 
of 187G, were also put in evidence. Rule VI of 
whicli provided that copies of extracts were to be 
made bj’ the applicants or their agents : (f>) that of the 
e.vtracts copied, though all were headed as being taken 
from Rent Rolls of “quit ground i*ent ” land, only the 
second and third were in fact so taken, the extract for 
1811-41 being extracted from Rent Rolls entitled 
“ Rent Rolls of New Town Kainatipura,” though it 
would ax>pear that the label containing this title was 
liartly obliterated : (c) that in the Rent Roll for 1878-79 
on the page from which the second extract was taken, a 
note in red ink in the following terms “vide Sanad, dated 
3rd February 1824 ” which had been there at all events 
since April 1878, but which had not been copied into 
the extract : and (d) that in another of the public 
records of the Collector’s office refeiTing to the land in 
suit, namelj% the Register of Revenue Survey of 1868- 
69, there had been for sometime prior to 1887, another 
pencil note, “as per Sanad, dated 3rd February 1824.” 

The trial Judge in the High Court (Beajian J.) decid- 
ed the first and second issues in favour of tlie plaintiffs 
holding that if the representations lolied on by them 
were reallj’ made bj’ the Collector, the first defendant 
would be bound bj’ them if made in negligent breach of 
lii.s statutory duty with the intention or effect of induc- 
ing the plaintiffs to believe that land which was in fact 
Saiiadi was of a quit and groimd rent tenure. 
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On the merits of the case lie held that Gostliug bad 
made a personal inspection of the Rent Rolls in Langli- 
ton’s Revenue Register and had seen the entries referring 
to the Sanad ; that he had made his own extracts, and 
had obtained the notice of the 19th January 1889 from 
the second defendant j that neither Gostling nor Shroff 
cared whether the land was Sanadi or quit and ground 
rent, inasmuch as until comparatively recently no 
practical distinction existed 'or was made between 


them ; that Gostling w^as responsible for his extracts 
which were not representations by the Collector, wlio 
was not responsible for defective inquiries inado b) 
applicants for inspection ; that in this case the Collector- 
ate records in so far as they were representations could 
not and did not mislead either Gostling or Shroff j that 
tho entries in the Rent Roll of 1878 and Laughtons 
Revenue Register were there before them ; that tlic 
extracts and notice were not representations by the 
Collector certifying that the land was a quit and grouiK^ 
rent tenure as distinguished from a Sanadi j that in an} 
event they were not addressed or made to tho plainti s 
and could not raise in their favour any rigid 
estoppel ; that the evidence was conclusive to sho^ 
that until very recent times persons . dealing in lain 
regarded Sanadi lands as fnvonrabl}’ as quit and giotiiu 
rent land ; that the xdaintilTs were not by any of t 
documents or representations alleged caused to alter 
their position, nor would they have acted in any • 
difforently had they known from the first that the an 

was held under a Sanad. Tlic trial Judge accort mg 
licld that there were no circumstances which^ "°(Iie 
r.use in the plaintilTs favour any estoppel asag:dust i 
first defemtunt, and dismissed the suit with co^ts. 


An appeal from that decision was Iicanl t>y *b^' 
Court ill its a])]K'l]ate jnrisdielion by Sin liASin 
J. and IlussKU. J. who held on the first audM‘Cou‘1 
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(differing fiom BEV'Nm J) that the fiist defeiuKnt 
uoiildnotlK bound oi e-»topped bj acts oi omissious 
ot the Collectoi amounting to negligent lepiciscutations 
in broach of his st Uutory dnij, but that eaen a'lsuming 
that he would be so bound and liable, the e\idonce in 
the case did not cstibhsh any such lepiescntation oi 
breach of dutj on the Collectoi b pait 

It was also held in concuiience with the tiial Judge 
that the entry as to the Sanad appealed in the Rent 
Roll and Re\enue Registei at the time of Gostling’s 
and Shioff s inspections and wcic theie foi long befoie , 
that noithci Gostling noi Shioff coiisidcied the question 
of the temue , that (jostling had peisonal inspection of 
the Rent Roll and that his cleik made the OKtiacts, 
that Gostling’s object m obtaining the oxtiacts waste 
trace the deaolution of the pioperty, and not foi the 
purpose of getting official ceitificates as to the tenuie, 
and that Gostling did not attach importance to the 
entry as to the Sanad, because both classes of land weie 
the same It was fuither held that the plaintiffs did 
not claim undei the Chaiteicd Meicantile Bank by 
W’hom Gostling was emplojed when he obtained the 
extracts , that the extracts contained no representation 
by the Collector such as alleged , that the notice leliod 
on was not diiected to the plaintiffs, noi was it a 
representation as to the tenure at all, noi did it pnipoit 
to represent the contents of an> Register oi Rent Roll , 
fbnt Bauiidj Jnnxlitjjj New Town weje also Jujowxj as 
quit andgiound icnt lands, and that this was the collect 
inference from ihe Colloctoiatc Records up to 1908 
The appellate Couit theiefoie held that the fust defend- 
ant was not estopped fiom setting uj) the tiue natuie 
of the property, and dismissed the appeal with costs 

On this appeal 

P. 0. Lawrence K C,PaiKes, and Lowndes for the 
appellants contended that the lespondent was estopped 


Idla 


JIeRW AkJ} 
AEuNCiietui 
Cama 

Sfcretary 
OF SfATJ 

FOB India 



674 


1915. 


SIerw*kji 

Muxciieiui 

Cama 

V. 

Secretary 
OP State 
FOR India. 


THE INDIAN LAW EEPORTS. [VOh. XXXIX. 

from disputing tliat the land in suit was of quit and 
ground rent tenure, and had no right to re.sumc it 
under the Sanad of 1S24, On the extracts from the 
Rent Rolls obtained from the Collector’s office tlie 
appellants’ Solicitor was quite justified in concluding 
that the land i*eferred to in them was of quit and 
ground rent tenure. They were certificates given by a 
Public Officer under sections 74 and 75 of the Evidence 
Act (I of 1872), and as such were legal evidence of the 
contents of the Rent Rolls under section 77 of that Act. 
It was, it w’aa contended, only reasonable, under tlie 
circumstances, for him to roly on their accuracy. 
Reference W’as made to tlie Bombay City Land Revenue 
Act (Bombay Act II of 1876), sections 39, 40. They 
were all that was necessarj' for a Solicitor in Bombay 
to obtain in order to show that ‘tlie tenure of tlio land 
was “quit and ground i*ent” tenure. The extract (r) 
was a very important one ; and had it been the only 
one granted it would have ju.stified the Solicitor in 
recommending the titio ; there was no iiuloi*senient on 
it referring to any Sanad. Even if tho notes were made 
in the extracts referred to (and both the Conrt.s bclpw 
have found that they were), no steps had been tahen in 
the Collcctor’.s office to correct tlie Rent Rolls in ncconl- 
anco tliorewitli, for in the Rent Rolls for tho yc.ars lSS.v 
80 from whicli cxtiuct (c) was made tho land in 
was still described specifically as being of quit and ground 
rent tenure, Tho notice under Bombay Act IIofl37<'. 
•section 12, dated lOtli Jaiiurry 188.0 also do-^cribcdtl’*' 
land as being “quit and ground rent land.’ Al^*' 
certain receipts for revenue ho described the land >n 
suit. For a long period the respondent bad de.al* | 
tlio aiqiellants on the iKisiH of tlioir being 
ground rent tenants and it was submitted he 
estopped from now dealing with them on quite auollaf 
basis, namely, (hat (he land was liable to Iw re-^mie^^ 
by the (.iovernrnent tindorn .‘^.aiiad. The Ib'ldente . ^ 
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<I of vcttion 11 j \\ IS lefeiied to as to estoppel 

Tlio cbu-Ktii of tlu ttnuio was guaianteecl to the 
piiIjiK l)\ the ceitificatcs from the CoIIectoi's office 
wIiRii It w IS su(>iuuti.d weie lepiesentations by the 
(olkitoi to tilt ittipients of them that the land 
jxftiic<l to in ilitm was of the natmc theie stated It 
w.is iinmitenil b\ what channel the contents of the 
enti\ i*oac)icd the public An estoppel was created by 
the enti j in the CoIIectoi’s Books of which the ceitified 
copies aie gnen to the public when applied foi Re- 
feunce w is made to Coienb y v Gieat Eastern Rail- 
\Lay Coinjiany^^ as to the liability of public companies 
who issue meicantile documents and it was pointed out 
tint the distinction between that case and the piesent 
casediawnbj Beawa> J, was not justified, inasmuch 
as there was no evidence whatcvei hcie that the lecords 
of the Collectoi s office wcic e\ei “ levised, lecisted, 
iein,%estigated, oi collected” Undei Act 11 of 1876 the 
Collector was bound to keep sepaiate lecoids of the 
" quit and giound rent,” and the “ Smadi” tenuies so 
that on application any membei of the public should be 
able to asceitain by inspection and seal ch what is the 
tenuie of any paiticulai plot of land The lUle made 
under the Act and follow ed in pi actice, that the extracts 
fiom the Registeis and Rent RoUb should bo made by 
the applicant, while the Collectoi oi his staff merely 
certified the extiacts to be coriect, would be ultra vires 
It could not at any rate lelieve the Collector from 
lesponsibility The Pieamblc of the Act was referred 
to It had to do with levenue not title [Lord Shaw 
leferred to section 35 which enacted that “ the registra- 
tion or transfer of any title in the Collector’s records 
shall not bo deemed to operate soasin any way to affect 
any right, title or interest of Government in the land, 
house, oi othei immoveable property in respect of 
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'which any such transfei IS made 01 registered”] That 
lefeiied only to the transfer of owneiship mentioned in 
section 30 of which notice has to be given to the Col- 
lectoi by the tiansfeioi and tiansfeiee The ‘‘icgistrv 
tion ” refeiied to m sections SO and 35 mean legistration 
nndei the Indian Registiation Act Undei the circnm- 
stances of the case, it would, it was submitted, be m 
equitable to allow the lespondent now to assert a title 
undei the Saiiad of 1824 


Counsel foi the lespondent weie not called on 

J915 June 29th — The judgment of then Lordships 
was dell^eled by 

VIscou^T Haldane —The facts in this case are 
leally not in contioieisy TJie appellants Inae nchanc- 
ed on moitgage of land in the City of Bombay 
Rs 80,000 They claim against the respondent, the 
Secrotaiy of State, tliat they advanced tins sum to 
Abdul Hussein Ibrahimji, the moitgagor, relying oij 
statements in certified extracts fiom the Rent RoUo 
quit and giound lent land, hopt in the office of the 
Collectoi of Bombay, to the effect that tlio land avfls o 
quit and giound icnt, and not of Sanadi tenure The 
question to be decided is wlietliei tlio appellants, '^ho 
%\eio iilaintiffs in tlieCoiiits bclon, aio entitled toa 
declaintjon that the lespondent js estopped from treat- 
ing the land as of Sanadi tenure In BoInha^ hoti 
of these tenures exist Tiic land in question is in fac 
held niidei a Sinad a\hicli purpoits to enable the Co' 
ernmont to lesiimc po‘>scssion for public purposes 
gning six months notice and proMding coinpen^at on 
for luilldings and othei impi'ovcment*’ rorlhcpnf^ 
pn'ic‘j of the question to be decided tlidr 

a‘‘suine alihongli the point is not conceded, that if 

land were held on the other tenni*e it would liocontn^^ 
to till pnctice of tht Ooaorniuent, if not to the Is". 
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rcsnnit i> 0 '>«.o';sion md tint the land would be lu con* 
sequence moio \ iln ible IS I sttniit^ It is not hou- 
e\cr clem tbit such t \icw Ins always pievailed oi 
tint the diilnoiKi bitwoen tht two tenures was regard- 
ed n import lut it the time of the moitgage 

The "sin id w is glinted In the Go\einment of 
Bombay in 1S24 a itnt of H leas pci square yard being 
reserved Such went n onUl ha\ c been the usual lent 
had the land been of the othei teniue 

In January Ib’JJ the mortgagoi had granted a secuiity 
o\ei the 1 ind foi an uhance fiom the Chaitered Mer- 
Ctintile Bank. A Jlr Gostliug, patnei in the firm of 
Gostling and Moiu« land suivejois in Bombay, had 
been cmplojed to report on the sccuiitj and the title 
He inspected certain entiies m the Collettoi’s Rent Rolls 
and in what was called Laughton’s Revenue Survey 
Registei, both of u Inch weio kept in the office of the 
Collectoi In the entires which he inspected there 
wore express lefeiences to the Sanad with which the 
title originated Ho applied to the Collector for 
‘ certified eKtiacts ’ fiom the rolls and register These 
extracts weie, in accoidance with the rules which 
obtained, made by his own clerk, and were formally 
certified by an assistant of the Collectoi as correct 
The extracts were, however, inaccuiate in certain 
points In one of them the title given was “ Rent Roll 
of Quit and Ground lent,” instead of, as it should have 
been in accoidance with the book from which it was 
taken, “ Rent Roll of Land situate in New Town oi 
Kamatipuia ” In another of the extracts, the entry 
in the Rent Roll from which it was taken contained a 
reference to the Sanad of 1824, and this was omitted in 
the extiact Ml Gostling, in addition, obtained frem 
the mortgagoi a notice in which the Collector required 
payment of a small sum as rent foi ‘ the quit and 
ground rent land situate at New Town ’ He also in- 
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■winch any such transfei is made or registered”] That 
lefeized only to the transfer of owneiship mentioned in 
section 30 of winch notice has to be given to the Col- 
lectoi by the tiansfeior and transfeiee The “registn- 
tion ” refeiied to in sections 30 and 35 mean registration 
iindoi the Indian Registiation Act Undei the circum- 
stances of the case, it would, it was submitted, be in- 
equitable to allow the respondent now to assert a title 
under the Sanad of 1824 

Counsel foi tlie lespondent weie not called on 

1915 June 29th— The judgment of then Lordship's 
was delivered by 

■Viscoux^T Haldane —The facts in this case 
leallj’ not in contiovcisy The appellants have nih'floc 
ed on inoitgage of land in the City of Bomb'ij' 
Rs 80,000 Tlioy claim against tJie respondent, the 
Secretaiy of State, that tliey advanced this sum to 
Abdul Hussein Ibrahimji, the moitgagor, lelyioff 
statements m certified extracts fiom the Rent Roll o 
quit and ground rent land, Kept in the office oftio 
Collectoi of Bombay, to the effect tliat the land 
quit and giound lent, and not of Sanadi tenure 
question to bo decided is whethei tlie appellants, v lo 
\\eie pLuntiffs in theComts below, arc entiflcn o* 
declai-ation tliat tlie icspondent is estopped from trci^^ 
mg the land as of Sanadi tenure In Bonibi.' 
of these tcnuies exist The land in question is 
held nndei n Sinad ^^hicli pnrpoits to enable the^ 
eminent to lesume po'-sossion for public purpo 
gning SIX montlis notice ami prOYiding nr* 

for buildings and othei improYcmcnts For ^ ^ 
pnscs of the question to bo decided tlitir tl^ 

a‘«sume altbough the point is not conceded, that _ 

land YYero held on theotlicr tennio it vould tf, 

to the pinctlco of the fJo\ornment, if not to the n 
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pO'‘-e‘=;''inn ind tint tlu I iml would bo in con 
‘^cctncncc more n ilutblc t*' \ •'itiintN It ts not ho^^ 
c\cr, clcir ib il ‘'Uch i mow Ins ilwws plo^ ulid oi 
lb It tin dilb uiKi Ik twn n ilu two U mires wns rep iid- 
ed IS import ml it the tinu of tin mortgipe 
The ‘=5'inul w is pnnud h\ the Cioscrnmcnt of 
Bomb'i} in 1^24, 'i uiit of 11 rtis pti squirt tinl being 
reserved Siicli *1 rent would Invt been tho usu'il tent 
Ind the Hnd been of the other tenure 

In Tanutrj IbbJ the mortgagor h wl printed n security 
over the 1 ind foi an adv nut fioin the Chattered Mer- 
cantile Bank A Ml (lostliiig p •liner intlio firm of 
Gostling and Morn*' 1 md Hurve^oi** in Bombay, had 
been cmplojcd to loport on the bttmuj and the title 
Ho inbpcctcd certain cntiies m the Collcctoi’s Bent Bolls 
and in whu was cilled Liugliton’s Bcnciiuc Sui\c> 
Regietei, both of which wcic kept m the oflicc of tho 
CoUectoi. In the cntiics which he inspected theio 
were express icfcronces to the Sanad with which tho 
title onginated He applied to the Collectoi fot 
‘ certiOed extiacts” fiom the lolls and rcgistei These 
extracts were, in accord incc with tho lules which 
obtained, made b> his own clerk, and werefoimnlly 
certified by an assistant of the Collectoi as correct 
The extracts weie, however, imccurato in certain 
points In one of them the title given was “ Bent Boll 
of Quit andGiound lent,’ instead of, as it should have 
been in iccoidance with the book fi ora which it was 
taken, “ Rent Roll of Land situate in Xew Town oi 
Kamatipma ” In another of tho extracts, the entry 
m the Rent Roll from which it was taken contained a 
reference to the Sanad of 1824, and this was omitted in 
the extract Mi GostUng, m addition, obtained fiorn 
the mortgagor a notice in which the Collector requited 
payment of a small sum as rent foi“the quit and 
ground lent land situate at Now Town He also in- 
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sxiected the title deeds. These did not go bsck ns for 
as the SanacI of 1824, hat on one of them, dated in 1813, 
there was an indorsement to the eifecttlmt the registra* 
tion of deeds of transfer did not imply any relinquish* 
ment of the right of ownership in, or the power to 
resume, the land at the pleasure of the Government, 
hut that the sole object of the register was toennhle 
the Collector to apply to the proper person for the pay* 
ment of the rent. 

Mr. Gostling does not appear to have been deterred 
1)3’ this indorsement, or by tlie references to a Sanad, 
from recoramencliiig the title. Their Lordships tldnk 
that in 1892, when he made the investigation, import- 
ance was not attached in tlie same degree as later on to 
the difference between the two tenures. It appears to 

have been thought that in neither case was there snb* 

atantial likelihood of the Government resuming ti*® 
land. 

On the 2otii October 1892, some ten months after tti^* 
first advance, the mortgagor obtained advanco.** uc 
second mortgage from tlie iipj>cllants. Tlic 
employed a solicitor named Shroff to invostig^de * 
title and advise as to the sccuritj*. His evidence 
that he inspected the title deeds at the hank ami a ^ 
got liold of the ccrlifictl copies of tlio c.vtracts irom 
Collector's Rent Rolls and the Collector's notice to w itc^ 
reference has been made. He appears to have npP 
to the Collector for nct'C.ss (o certain of the reconfo 
to have obtained it. At all oveatf> he sc.'irchti 
ix'cords, which not oiiD' did not indicaft* that the 
W’as niiit and ground rent, but which 
cnco to the Saiiad of 1821. It is prob.ihle that ^ 
not paying more attention to the dlfferi’tjce 
(luit i-ont and .Sanadl tenure than had (y 

Collector’s clerk who checked the c.xtrncls 
Gostling’s clerk. In tlio end lie advised theapp 
to proceed with tlic mortgage. 
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Tlio c'\';o ni'idc foi tho ai>peUant«?» ^cic plnintifls 
at tho trial was that h\ icason of the lefcrences and 
omi'ssions in the copies of the e\tiacts, as well as in the 
ColUctoi s notice and in certain hills sent m by the 
Collectoi for the lent due the action of the CoUectoi 
lias cstopiicd the respondent, the Secretary of State, fiom 
denying that the land is of qmt leiit as distinguished 
from Sanadi tenuie, and that the appellants aic entitled 
to a declaration of title on that footing In oidei 
to determine whctlioi this is so, it is necessaiy to 
ascertain wlnt wnslhcdnly of the Collectoi and his 
position 111 lelation to the Cio\einment and the public 
The Collector, pnoi to 1S7G, kept in lus office wrhat w'eie 
called Rent Rolls of land, on wliatcsei tennie held 
After 1876 this piacticc continued, but was legiilated 
by the Bombay Act TI of that yeai, Known ns the 
Bombas Citj Land Rc\ciiuc Act, 1876 

Under this Act, which extends only to the Citj of 
Bombay, the contioUing authority in all matters con- 
nected with the land ie\enue is vested in the CoUectoi 
of Bombaj, subject to the Govcrnoi in Council The 
duty imposed on him. is to fix and levy the assessment 
for land ie%enue The liability is to bo settled with 
the supeiior holdei of the lands, subject to an appeal to 
the Re\enue Judge, who is to be the Senior Magistrate 
of Police Theie IS a furthci appeal to the High Coni t 
on Its appellate side The existing suivey and the 
demarcation of lands alieady made, and all the lecords of 
this Rur\ey aie tobe^j ima/«cic CMdence Collections 
of such demarcation oi of entiies in the lecoids of the 
suiAey may be made by the Collectoi oi by older of a 
competent Couit 

Pait VIII of the Act lelntcs to transfci of lands 
Section 30 proMdes that wlienescr the title to lmmo^e- 
able piopeity subject to the pajment of landie\enne 
totheGoacinmentistransferied, the transferor and the 
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tiansfeiee aie to give notice to tbeCollectoi aVii} tilin'^ 
feioi who fails to give notice is, m addition to being 
liable foi a penaltj, to continue liable for the jnjmcnt 
of land ic^enue until notice is given oi transfer is 
ofTected in the Collectoi’s iccoids In case of dispute as 
to tlie inalving oi completion of aiij' cnti} oi tiaiisfcr, 
the Collectoi inaj summon the pai tics and takecMdence 
and decide summaiiD' what entiy should be nnde 
Section 35 proMdes that the registiation or transfer o! 
any title in the Collectoi’s lecoids shall not be dccmocl 
to opeiate so as in any waj to affect an) light, title, or 
inteiest of the Go\eimncnt in the jiropeit) in icxpect 
ol 'uhich Slid) tianstci is made oi legisteied In tht* 
final pait of the Act, ^\lnch is headed “ Miscellaneous 
it IS pioMdcd that it shall be the duty of the Collector 
to piepare and keep, in such fonn ns tho Go\pninicut 
shall from time to time sanction, a separate registei nnn 
Rent Roll of e\eiy dcsciiption of land, accoiding to the 
nature and toiinsofthe tennieon which such 

held All maps, logisteis, and other records arc to be 

kept in the office, and to he open to the inspectiono 

the public, ■who aio to be entitled to obtain c\tncts or 

cci lificd coines 


Then Lordships arc’of opinion that the Act inu^t bi 
treated as defining the extent of the rights of am one 
who consults the maps icgister, and lecnriN at 
office, and that in ordci to ascertain Ihtse lights t» 
Act must be le^ll as a whole and its iiurjio^’C ii‘;cert'iin‘< 
When it ifi so read their Lordships think th d t‘ 
purpose and the intiiic of the rights coiifeiitd are iio 
doubtful Tho Act IB ono^^hlch makes pro'i^iou ^ 
the adnunistration and collection of the land n'<-u 
of the GoMTiimont in the cit\ of JJomli'' 

(his purpose ojiL that it Bets up 

object is to ast ert iin who is li iMe to i> 1) llu’t*’ 

or is a ie\(nue oflicinl, and it Is onI> it» rofsrn' 
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collection of l 0 ^ellucls coiiceineil that he is entiusted 
with the dut\ of picpiiing a icgistii md keeping 
lecords The public .iie gi\en access to tiiest onlj in 
ordei to sntish thenujcKcs that thej aic licingpioptiL 
.isscs-cd The Act does not pin port to estiblisli i 
system of rogistiation of title, which is tosiipeibede 
other meins of coii% eying oi legi&teiing the title to 
land or to lcllc^o pmehasers oi moitgagees flora the 
ordinary obligation to sec that they get what they have 
contiaicted to get No doubt the legistei is of consider- 
able use even foi conveyancing piuposes But neithei 
the language of the statute nor the chaiactei of the 
officials, who have the duty of keeping it, is such as to 
indicate an invitation to the public to rely on state- 
ments in the recoids as to title which may have to be 
made incidentally , but which aio notexpiessed and do 
not pnipoit to be decisive either of the rights of the 
Goveinment or of those of the individual as to matteis 
winch go beyond liability to contribute to land 
revenue 

Piom this conclusion as to the scope of the Act it 
follows that what has taken idace in the present case 
has not given the appellants any light to claim that the 
Go\ eminent IS pi ejudiced in any right it has to tieat 
the land in question as of Sanadi as distinguished from 
quit lent tenuie Nor are tlieir Loidships satisfied that 
at the time of the investigation of the title in 1892 the 
paitios themselves really attached much importance to 
the statements as to temtie in the extracts and otliei 
documents produced They appear to ha\ e inspected 
tlie deeds in the usual fashion, and to have concerned 
themsehes with the question of wliowas the ownei of 
the 1 uid lather than with the qnestion of the lights of 
the Go\ernment In the mow which has been taken, 
it IS not ncces'>aiy to deal separately with the qnestion 
laised under section 3a of the Act .is to whether any 
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right, title, or inteiest of the Government conld ho 
affected by the legistered entry. 

Their Lordahijis will humbly advise His Majesty tliat 
the apjjeal fails and ought to be dismissed with costs. 

Solicitors for the appellants : Messis. E. F. Turner 
Sons. 

Solicitois for the lespondent; The Solicitor, India 
Office 

Appeal (h^^nu^^ed 

.T. V. iv 


ORIGINAL CIVIL 


Dffort Mr JtiDlifr prameii 

KIIIMJI VASSUNJI AMiinrn ( PmsTirr. ) r KAIiSI DIIAMI M 
ornEB^ ( Depesdant«)® 

Vamaijt rnntraft nf'-^Prorunny hreaeh nf tntilrael — 
ttdmn — ilahet, on f^enUal tngrrdttnl—ToTl 

The first piniiitifl IttnllKvl liH fion tJip jccom} plnintilT to f’"' ^ 
fepjiKiitl^ .1 > fiil>Kr nintTMsI lier to fli»? first dcfctiihrit Thrrciip'" the 
itT« Iiroii^Iit tins acinn t!ip fin>t ]ant nn 1 ins tlir 

nn<l tliml dofendants, lr> recover damifres, alirpinjr that tlier ( niP 'i' 
lind |Iolt(d nnd cnii«|nrod tof:itlKr n-rnn^fiilU to prociin tin* iriflcl' * 
first contmrt of jnsmsET 

Tlio conspirao all'tttd «aa not |>mMs| at tlir tnni in r was it {oi'r.i 
tin* first dofcndaiit at lfi<* (mtr of Iii« riiama^ with .1 

Iwtnitlial to t1i<* a ■cond | Niiiliflf 


( 1 ) tint tJio suit Has nt t mslntaiiial Ir 
( e ) lint »• > I tight ifilu rmg lii llir | i ' ^ * 

siiKT-. according to Hu* 1 1 la". I ' wji !• ll ^ 
g icmusl a fall rr was n titled to I ri-ak • ^ ^ 
rnjracriiirnl ahml 1 a in “Tc smlal I* I fi Ireks'*" 


Is-ara i 


Original (.<vil So t ?>*o 4DI of IP13 
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III 411 action of coti'piracj to procure i Irei 1i >f contract iialue ib an 
c^cntial inpivtli iit of tin can e of acti n 

ndo III Lu nle^ \ GygfU considered and ita iimiiml ipplicabibly 
d ^ul ttaj 

Thl plfiiutiirs in tins suit weie fathei and bon In 
August 1010 the fiist plaintiff on behalf of the second 
phuntift entered into a contract with one Mulji Khim]i 
for the marriage of Mulji Khiinji’s daughter Jamnabai 
With the second plaintiff In pursuance of the said 
contract the betrothal ceiemonies of Jamnabai and the 
second plaintiff weie dul> performed According to 
the tci ms of the said contiact the plaintiffs weie to 
proMde Rs 5,500 'vsoith of ornaments for the biide 
This the plaintiffs did not do and theiefoie Mulji in 
Huich 1013 determined, if possible, to secuie another 
biidegiooin foi his daughter 

Towards the end of Match 1913 Mulji went to 
Calcutta and tUeie entered into negotiations with the 
first defendant who was then a widowei regarding the 
marriage of his (Mulji’s) daughtei The first defendant 
agieed to mairj Jamnabai and on the 17th April Mulji 
took hei together with a biidal party to Calcutta and 
on the following day first a betrothal ceremony and 
afterwaulb the maniage ceremony were performed 

The plaintiffs theieupon brought this action against 
the first defendant and his two siateis to recover the 
sum of Rs 20,000 as damages The cause of action was 
alleged as follows — 

After the betrothal of the said parties the defeodaute well koowiog of 
the said betrothal plotted and conspired together without just cause or excuse 
and for their own ends wrongfully to procure and induce the breach of the 
said contract of marriage and to have the aaid Jamnabai marned to the first 
defci dant instead of to tl e second plaintiS The plaintiffs submit that the 
defendants are liable tc the pUint ills for the said amount of damages masmuch 
oatheyhMe tvitliout justiGi^tion and for their own euds conspired to vioUte 
(1}(1853) J2L J Q B 463 * 
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nnd interfile 'mil lu>c Molateil flnd mtor/i-red wlJi npJif- of 
plaintiffs under tlie saul t-Ontrict of inamifte to line tlie f-iil niirrn;: 
performed and to which tbc plaintiffs were entitled The jliintiffs nrt flt all 
times M illing and nnaioiis to hare the said marmpre performc 1 " 

The Uefendants all filed wiitteu statements in ^^lllcll 
thej’ denied that they liatl xdotted oi consjniod, eitlur 
togetliei 01 with any otUci iieisons, to jnocuio u btoath 
of the contiatt between the xdaintiffs and Mtdji Tlie\ 
also denied anj knowledge of Jamnahai’s engagement to 
the second jilaintiiT 

TFdc/to with Jn/dttie (acting Ad\ocate General) for 
the plaintiffs 

Davw witli Setahad foi tlie defeiiilants 

Beaman, J — Tlie plaintilfs, fathei and son, sue tlie 
defendants foi d.iniagcs alleging that tlic tlireo tlofeinl* 
ants coiispiied with each other and others not mu e 
parties to this suit, to piocnie t)ie bu'aeh of a eniitnct 
of niairingo onteied into by one Mulji, not a 
With the first plaintilT on behalf, rcsi)cetiM'l>, o 
Jiuiinabai, the daughter of the slid MuIji, and Kanj • 
the hccoiid plaiiitiir The inateiial iindi'^pulod I*G'' 
jiie that the gill .Tammilm was form iHj bctiothci *> 
iioi fuhci jrulji ill lino to the sctoiul pluintifT, the 
contiatt being made accoidiiig to the usage'' oI l i‘ 
caste bpt>%oeu Jlulji and the first plaiiitilf The ttrin 
of the contract i\eie that the plaintifr-> ii\ero to |iro\» ‘ 

Its V>00 ^^o^lh of ornaments foi the bride 

B-iiIj MI Maieh IPlT Mulji apjit us to linM- 
pi iti'd in dung another nj linage foi his il itighn i. 
dhges bet uisi* he had alieada liioKen olf ‘ I*" 
nu m Mil tlioM t olid x»!aiiilifioii ac< oiiiit of theiil i ” 
fulnn lotoinplv \Mlh the condiUoiis of the 
hiifmliil 'I<M\ mis the tlo*>t of March. Mulji 

CikiiMa .uid apjH irs to Im'e wuuitkd till tlr"! d' 'U 
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^^lJO then icccnth \ wnlowoi The defendant 
i‘' a much wc \ltliiei man tli.m the plaintiff oi second 
plaintiff 

The Ill'll ilefeiul int ajjioed to maiij the gill, Jamna- 
Im, \\ho\\asnoA\ lathci o\einiitiue in the opinions 
of thc^c people to be left iiiiiuaiiictl any longei 

According!}, on tlic ITth Apiil, Miilii took the giil 
and a bridal party to Calcutta where they all put up 
111 the house of the flist defendant 0\eituies appear 
to ha\L been made to the local Jamat that evening, but 
the ciistomai v dues weic lefiised The following morn- 
ing, the betiothd coiemony was fiist perfoimed and 
thereafter the maiiiage The result is that Mulji, the 
father of the biide, as well as the fiist defendant have 
been evcoinmunicated foi bie dang off the giiTs engage- 
ment to the second plaintiff and marrying her to the 
fiist defendant 

An enoimous amount of iireleaant evidence, about 
the past historj of the fiist dcfemlant and man> othei 
matters, has been accumulated It is unneces'saiy to lefer 
to any pait of it Tlieie is also much e\idence about 
the mannei in which the marriage of Jamnabai to 
Naisi, the fiist defendant, was hurried through, as well 
as the customs of this caste, anil the attitude adopted by 
the Jamat, the complaint made to the Jamat by the 
plaintiffs and the like, the onlj beaiing of which upon 
the points to be decided is, lliatit might heighten the 
probability of the fiist defendant h uing been fully aware 
of the prcMOUb engagement of the giil to the second 
plaintiff Theie is also a good dealoEe\idence as to the 
subsequent conduct of the dctemlant intended to pio\c 
that he knew aei} arell that he had ileliborately 
wronged the plaintiffs and desired to hush the matter 
up Except, again, as bearing upon defendants’ know- 
ledge of the pic-existiug contract, this is immaterial 
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Mulji’g stoiy ifa that he bad aiieifect right to bieak 
off the first engagement wJien the plaintiffs \\ouUl not 
mahe the last thiee thousand iiipees tvoith ot orin* 
ments, and that he had, in fact, done so aftei giMug 
them a stipulated time in which to fulfil then part of 
the contiact It was only attei this, accoiding toMnljJ, 
that he offeied hia daughter to the fiist defendant The 
plaintiffs dcnj that they cvei lofused to peifoim an.' 
pait of then conti'act and allege that the fathei of the 
gill tlueatened to withhold his daughter for thiec jcars 
aftei the Inst oinamont had been made The fint 
defendant sa3's that he knew nothing at all of the pre' i" 
ous engagement till aftei las inaiiinge with Jamn'ib'ii 
on the 18th Apnl 1913 


Olearlj', if the first defendant did not know of the 
contract between Mulji and the plaintiffs the plaintiff* 
would ha\o no cause of action against him, either ns 
an individual foi piocuiing the breacli of a subsisting 
contract, oi as a conspiratoi "ith otheis foi the wine 
object And it has caused me much doubt since the 
Ciisc was opened x'liotliei in the facts and urcum* 
stances alleged in the i>laiut it discloses nii' tanse o 
action against iiu\ of the defendants It is to bo notc^ 
tint tlie case IS laid lu couspimc^*, And sur'o.'jng tht 
history of the law of coiisjuiac} since its origin in tb'' 
first writ which o'er issued on such a count m tht 
CiMl Courts, at the end of the thirteenth ciutur.', up 
to such cases us those of AtUn >. riood^^ and ' 

L-atUem,^^ it might be doubted whether an> sue i 
action could have been iniinliiiicd consistenll.' ' 
its historic il development and theoretical origin ' 
out an ingredient of malice No milice h 
the part of the defend inta in this c ise But ever 
Ltitnlf'i/ \. which was not a c iso of cun-ri*'* 

mere knowledge ot the cxlatcuco of a coain-t, 

A C 1 0} (l'iOl)83LT 2S3 (1333} L J 0 ^ 
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it w'xs the object of the imlnulinl ot of a bod} of ioi4 

conspirators to get biokon has been held in law to be "ITmui” 

tantamount to imlico So it was summaiil} stated b} W'fiovjt 

Crompton J mdelnciing the judgment of tlio Coiiit ^AMl 

in Liimley \ Ne\crtlieless it is worth noting bnANjr 

that even in that case, the pleadings alleged malice on 

the part of the defendant Eric J s dictum ajipcais to 

have been made the foundation ot tlic Intel law, which 

inav now be taken to goaein, in England all cases of 

the kind whether put on the gioiind of conspiiac} in 

the old sense or mei eh upon the gionnd of piocnring 

the breach of a contract as in LitmUy a Gye In 

the latter class of cases analogies fiom tlio old conspi- 

raev action arc introduced probably on the suiiposition 

that thcie has still been a conspincj between the 

defendant and the peison induced tobieak tlio conti'ict 

TJie English law on this subject is c'ctremcl} mteicst- 

ing and the judgments of the numeions gieat Tndges 

who took part m the decisions of such ciscs as Lnmlcij 

a Gye,^^ Mogul Steam^ilup Company v McGregor, 

Goiv 4 Co,® Flood V Jackson^ Allen \ Flood, and 
Quinn'. iea//iom® seem to mvjte the closest analjti- 
cal scrutinj For it can liardh be denied tint they 
are fall of dicta which aie m conflict, and in no case 
can any of the broader generalizations to whicli some 
of our greatest Judges liavc committed themselves bo 
considered ashaMng reallj settled un} one definite and 
consistent principle Erie T said that piocunng tlic 
Molation of an} subsisting right was i cause of action 
and the ^^olatIo^ of the right an iction ib/o wrong 
This appears to lia\e been idopted either expressly or 
by implication b\ Lords Wafson and 'Macnagliten in 
Allen s Flood^*'^ and Qutnn \ Leathern But when 
the judgments of all the learned law Lords in these 

0) (1P53)2‘’ L. J Q B 403 P) {18^2] A C 2^ P [IPS J 2 Q IJ .j 
atp 37 WflP-JfljA C 1 PJ(I«01)85L.T '•PJ 
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cases come undei cutical examination it will be foiinil, 
Itliink, tint they contain many pieces of qiiestiomble 
01 at least impeifect leasoning (ind attempts at defini- 
tion, which have not leally succeeded in defining 
peimanently 01 nniveisallj the notions in contioiersy 
On the sticngth of these and many othei carhei and 
some latei judgments, text-book wiiteis ha've settled 
down comfoi tably on one or two general propositions, 
as for example, “it is now settled law that piocuiing 
the breach of a contiact is a good cause of action,’ md 
that “ in civil actions for conspiracy malice is not 
but damage is the gist of the action ” Loid Eshei said 
in Ftoori V Jackson w that meiely persuading a man to 
break his contiact with anotliei ga-ve no light of action 
in the cu il law, unless it weie done maliciously Tint 
would make malice the gist of that kind of action, and 
o foitiori, in all conspiiacy actions, the gist of tb® 
dction, in one sense The woid “ gist ’ is a Md word 
having but a %ery loose and ill-defined meaning I* 
the woid “essential’ be substituted for it, then wo 
shall see at once that notwithstanding the emphatic 
dicta of Loid Watson and Loid Macnaghten that the 
intentions of the conspirators matteied nothing 'it al . 
malice eithei expiess oi constructiie, still remains 
an essential of all these actions It is not the “gist o 
the action in anothei sense of course That is to sa\, 
unless d image IS caused, a more malicious attitude 
mind oi malicious intention will not give a cause o 
action It IS only in tint sense tint it is true, I subnn 
that malice is not and damage is the gist ot the ictmii 
Noi IS it even now strictlj tiuo to saj in the wu t 
sense, thataman’s mental state ims nothing todouith in 
action of this J»ind This is too plain to allow of uip” 
inent when we find it iinixci'nlly conceded (and lUt 
this IS implied in e\eiy pleading) that unlc-'S u 
U) £1895] 2 Q n 21 nt p 17 
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defendant 1 nc^\ of the contiact he i& alleged to 1914 

ln^o conspiied to bieah oi the bieilang of -^liieh he ~ k lum 
Ins piociued no action would he against him It 'a$sonji 

might be said that knowledge can be pioved as a fact Narsi 

wheie IS intention cannot Butin the eje of the law 
intention has to be found as a fact m ninty nine out 
of e\en hundied ciiminal convictions and if meie 
knowledge IS held in law to in\olve malicious inten- 
tion for all puiposes of an action foi damage forproctli- 
ing the Incach of a subsisting contiact, nothing much 
Is gained in the direction of theoietical perfection at 
nn\ late In peiemptorllv luhng out all consideiations 
of intention Thoie is in fact wbate\ei the law may 
choose to piesnmc in Its lough and reidv fashion a 
gieat difference between meie knowledge and a mallei- 
ons use of that knowledge But the term “malice’ in 
law has long been the despair of all cleai thinkers and 
it IS piobably too late now to attempt to clarify the fog 
which has gatheicd about tins legal concept 

It may be doubted whethei anj piactical difficulty 
^ as expel lenced in administering the law go\oining 
either (1) couspiiacy actions (2) actions foi unlawfully 
and maliciouslj procuring the breach of a contiact, 
until Znmfe// ^ Gi/cW gave an enoimous extension to 
a doctrine which up to that time had been kept within 
nairow and intelligible limits It is mattei of judicial 
bistoi^ that the decision in that case ga\e use to 
much conflict ol opinion and giaae doubts But Lord 
Macnaghten took occasion to saj in Quniu \ Lcaflieni^ 
that in Ills opinion it \\as iightlj decided again 
almost all the Iiisb Tmlges first concerned uith Qiimii 
\ LoaHteni^^^ openh 1 untutod the decision of the Hoa«:e 
of T Olds in Allon \ rinad^ as constituting a wide ind 
(piestionablt dtputuio fiom the law as it foimeilx 
stood To get inx thing like i cleir perception of the 
(1) (1853) L J Q B (2) (ISOOSSL T 28“ (S) [1638] \ C I 
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entanglements of leasoning and tlie subtle difficulties 
underlying the judgments in the long iSeries of cases 
usually cited in the latei judgments a broad line oi 
cleavage ought, it if> submitted, to be diawn and strictly 
observed between actions on the ground of conspiracy, 
and heterogeneons actions which ha\ e leally nothing to 
do With conspiracy at all, but have been gradually 
diawn into the current of legal thought and decision 
on tins subject by way of analogical illustration Poi 
example, the old case of the decoy ducks and nothing 
whatever to do with either conspnacy, or procuring 
the breach of a contract The ground of that decision 
invohing a distinction too subtle, I think to be main- 
tamed consistently, was, as far as I can make anything 
out of it, that the defendant was liable because lus ac 
was not only malicious but wrongful m itseU, being 
In the nature of a nuisance If he had nlaimed i 6 
plaintiffs decoy duck mea, by finng on his ov-n lane in 
pursuit of Ills own game, it would seem that he 
not have been liable but he was held liable because e 
filed for no other purpose than to injure and annov ^ 
plaintiff Similarly, the jS’choofmus/cr’s cfisc^ ’aas 
case of cbnspiracv at all, but a case of piocuiing 
bleach of a contract At least I suppose that 
now be tlionght to be its true ground, though it 
also haie been presented as an instance of 
injming a man in the peaceful imisnit of his own 
01 profession It is an inteiestmg case, becau^o ^ 
appeals to me to conflict in piinciple with Lnm 
Gye^*\ and to be lefeiable, so far as the ieasonsgo\crn^ 
the decision go, to the puncijile of ictions 
i-ac3 Biieflj, tliC foiinula of all conspii.ics \ 
the same, that A B C maliciously toiisjnied tog^^^ 
to do a ijghtfni act by wiongful im oi ” ^j/ 

\\ lojigful act h> ijghtfiil means, oi to do . 

OJ (jloicetier Grammar Schi>ol ««« (lllO) H Un 

W (1853) 2J b J 0 D 4C3 
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act bj wrongful means Sucb ingredients exhaust, I 
think the content of the legal notion of conspiracy in 
the cnil Iw But unless damage was caused there 
could be no action Toi then it would be merely 
injta la sitie damuo Yet it is important, nay, essen- 
tial to lemeinbei, that the mere conspiiacy pej' se, the 
agreement of the defendants, was in itself a wrongful 
act in Mew of the end aimed at or the means by which 
the end was to be attained And this marks a distinc- 
tion and a ^c^y necessary distinction to be observed 
between cases of conspiracy and cases of procuring the 
bleach of a subsisting contract Here is a very simple 
case If A B C all sell their cargos of wheat, then on 
the high seas, to X a speculator, on condition that they 
shall be delivered to him at the price agreed, on the 
ships reaching port, unless they ABC had before 
that e%ent chosen to re sell to others Now, suppose A 
with the deliberate intention of injuring X re-sells his 
cargo to M at a lower price, and so deprives X of the 
bargain It is pretty deal, I think, that no action 
would lie by X against A So if B and C, each for 
himself and without preconcert, did the same, X 
would have no remedy But if A B 0 maliciously 
conspired together to injure X by selling their respect- 
ive cargos to otlieis, then theie would have been a 
case of conspiracy, and the facts being so found X 
would have iiad hia remedy against them It is obvi- 
ous that the damage caused to X would have been 
exactly the same in the two cases last supposed, yet m 
the one case, for "nant of the conspiracy and the malici- 
ous intent, there would have been no lemedy, while in 
the othei, because of those factors, there would In 
such a case how could it bo said that malice was not 
an essential of the action ? It might be objected *that 

(0 ^!ote — I e taken this and the next tmUnce from an interesting article 
by Mr Nolan in the Law Joonial —F COB 
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lieie IS no conspiiacy to do eithci an'unliwfal act, oi a 
lawful act unlawful means But I appieliencl tint 
accoiding to the undei standing of the older law, it 
would be an unlawful act to injiue a man malicioiislj 
in the puisuit of his trade, and that meiely conspiiiug 
to do so would be an unlawful means AVliethei tint 
undeistanding could be made to confoim with the hw 
laid down in Allen v Floocl^^ and in Quinn t Leathern 
isdoubtful It IS notof couise an actionable wiongmeieh 
to injuie a tiadei by legitimate competition as in tlje 
Mogul case PJ Theie was a conspiracy up to tliat point 
but as it was held that neithei the end ndt the mean-) 
of the conspiiacy weie unlawful, the action fuled It 
^ould have been otheiwjse had the end been to injtuo 
the defendant malicious^ Sad the conspirac;^ been 
formed not with the sole object of benehting the con 
spiratois by excluding hostile comjietition but out of 
spite to a particulai peison to imn him, nlthoogh tlit 
means employ ed bad been exactly the same, I githei 
fiom the reasoning of all the leained Judges, that tlit 
plaintiff would haae succeeded In a woid, the conspi 
nxe;^ which plus damage gi\es an action at cimI 
law must he a conspiiacy whicJi without damage would 
have been indictable A conspiiucj to coerce luden- 
tiued sei^ants to break then laboui contracts xioiild 
certainly ha^e been indict ible, and the whole current 
of conspiioicy actions in the CimI Couits shows how 
directl} they aie dem ible from the iiecnbar seiitinients 
with which the Legislatiiic long regarded the iclntiou'^ 
created by contiact between master and sti'unt 
maj, howe^el, be doubted whether an action cou t 
ha^o been bi ought in the CimI Couils foi conspiricj to 
piocuro the breacli of a great number of other contract ^ 
or wlicthei, in fact, any such case e^er has arisen 
It is cxtrcmelj hard to find aii> distinction in princip c 
[ISORjA C 1 w (1901) 85 L T 289 OJ[1892]A.C 25 
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There vs’onld, at least, he this leinge Aihich is tltnied 
to tho-'C who would seek a complete and b itiefactoiy 
deliimtation of the punciple to which effect was given 
in LuinUij \ tint in the foimei cases the act of 

con-^puing might he declaied to be a wiong in itself, 
while in the lattei, theie is no such discoveiable ele- 
ment It IS oh^ ions too that the use of the term “ pio- 
curing” suggests a distinction between cases in which 
the defendant’s intention must, on the facts, have been 
m'llicioub in the widest sense, and otheia in which, 
using language in its oidinaij sense, it could not have 
been Heie is another case A sells a piece of land to 
V B desiies the land Knowing tliat A is a stiong 
temperance man, and that V means to put up a gin 
palace oil the land, B infoims A of P’s intention, with 
the result that A lefuses to sell the land to P, and after- 
wards sells it to B It is deal that, accoiding to Lord 
Macnaghten’s understanding and application of Erie 
J’s dictum, B would bo answei able to P in an action 
for procuring a bieach of contiact And so he would, 
presumably if he had meiely offeicd A a higher jirice 
Then the case would seemingly have been on all foius 
with JLiimlet/ \ G^e^^iuall raateiial particulars But 
would an action lie? Pei haps it would now, but it 
maj be doubted whethei it would before LximUy v. 

In the case supposed, if instead of the repicsenta- 
tion having been made to A bj B alone in his own 
inteiest, and without any paiticulai malice against P, 
BCD had conspiied to depiiac P of lus baigam in this 
way, and had, in furtheiance of the conspiracy, made 
the bamc lepiesentation to A, then if an action would 
have lain against B 0 D at the suit of P, it w ould hai e 
been based on the conspiiacy and implied milice 
Again, if no repiesentation had been made to A but 
BOD bad, as a syndicate, desired to get the land and 
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liere is no conspiiacy to do eithoi an’unlwfQl act, oi a 
lawful act by unlawful means But I aiiinelieiKl that 
accoicling to tlie undeistanding of the olclei law, it 
would be an unlawful act to injuie a man malicioiisl} 
in the puisuit of his trade, and that moiely conspiiiug 
to do so would be an unlawful means Whethei that 
undeistanding could be made to confoim with the la\\ 
laiddowninAWena Flood^^ vin^ilv^Qu^7ln^ LeaihemS'^ 
IS doubtful Itis not of couise an actionable wiongnieiel> 
to in]nie a tiadei by legitimate comiietition as in tlic 
Mogul case ^ Tlieie was a conspiracy up to that point 
but as it was held that neitliei the end mW tlie mean's 
of the conspiracy weie unlawful, the action filled It 
would have been otheiwise had the end been to iiijni*e 
the defendant maliciously Had the conspiiacy been 
formed not with the sole object of benefiting the con 
spiiatois by excluding hostile competition, but out of 
spite to a paiticulai peison to luin him, although the 
means employed had been exactl;> the same, I githei 
from the leasoning of all the leained Judges, tint the 
plaintiff would have succeeded In a woid, the conspi 
lacy which plus damage gi\e8 an action at cimI 
law must be a conspiiacy which without dannge wouhl 
ha^e been indictable A conspiiacy to cocice iiidcn- 
tiued sei\ants to break tlicii labour contracts would 
ceitamly ha-ve been indictable, and the whole current 
of conspimcy actions in the Ciwl Couits shows how 
directly they are derivable from the peculiar sentnnonf'^ 
with which the Legislatuie long regarded the icHtion^ 
cieated by’ contract between mastei and sen ant 
may, however, be doubted whether an action cou 
ha^e been bioiiglit in the Ciail Couits foi con«pinc\ to 
piociire the bicach of a great nnmboi of othei 
oi whethei, in fact, any such case ciei ha*! arj&cn 
it IS extremely hard to find any distinction in pnncip o 
0> [I8DSJA C 1. « (1901) 85 L T 289 OJ[I692]A C 25 
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two fiist Inpothetical cases put the plaintiff analogi- 
call\ Ind lost the use of the coin oi the land and so the 
actions were leforiblc to the same principle In all 
cases of the Ljoji/cj/ ^ class, there must b( taken 

to be an existing contractual iclation alieadj’ entered 
upon and 111 pait peifoianed, befoieitis bioken at the 
solicitation or bj the conspiracy of the defendant oi 
defendants It is tine that we aie here met at once by 
a fiesh difficulty Foi it has often heen said in con- 
spiracy cases that it makes no diffcience whethei the 
object of the conspiiacy be to bicak off existing coii- 
tiacts, OI to pie\cnt the making of ficsh contiacts 
And this IS intelligible when we beai in mind the 
nature of the conspiiacy itself, and its malicious dnec- 
tion against the pi untiff But it ceitalnlj would not 
be tiue if extended foi the puiposes of theoretical 
consti action to such a case as Lumlet/ v Had 

theie been no contract betneen Wagnei and Lumlcy, 
It IS deal that Lumlej would have had no cause of 
action against Gye merely foi outbidding him and so 
securing the services of I^fiss Wagner foi himself And 
I think that IS umveisallj tiueof e\ei\ case piopeily 
lestrictedto the procuring bj a single person of the 
breach of an existing contract for his own benefit If 
I am so far right, we come m sight of something like a 
real distinction which might be embodied in a general 
lulc Lea\ing aside for a moment cases of conspll‘ac^ 
and confining ourselves to cases of piocuiing a bieach 
of contract, it would then aiijieir that « 5 uch proem ing 
IS onl\ ictionahle it civil law, when the coutiact is of 
apeciiliii kind iliead} paitlj executed uid paitlv to 
be executed Even if it is so, it is cxtiemelv doubtful 
whethei any logical giound could be discovered apart 
fiom conspiracj, and analogies diawn fiom that action, 
upon which to justify actions of the limited kind ineu- 
w (1853) 22 L J Q B 4C3 
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tionecl. It 'would, foi example, be a nice and over-re* 
fined distinction to say that if A desiring to obtain tb© 
services of B’s valet should tempt liim away from B a 
day after he had actually entered upon his service to B 
there 'would he a good action at B’s suit against A, bnt 
not if A had so tempted B’s servant after making the 
contract of service, to bneak it one day before entering 
upon it. But the latter ease is in no way distinguish* 
able from any other case of procuring the breach oi a , 
conti'aGt. Eliminating malice, conspiracy, wronginl 
means and all aiicli special factors, it would come to 
this, either all procuring the breach of a contract 
known to the procurer to he subsisting is actionable or 
none is. Subject to the eliminations just suggested, it 
is submitted that the proper answer is that none is. 
An article is to be sold. A, the proprietor, agrees to 
sell it to B on the next day. X who greatly desires 
the article comes to A and offers him £ 500 more than 
B had offered. X. accepts and breaks off hia agreement 
with B. Nov? if X knew of the agreement with B he 
would, according to Erie J.’s rule applied by 
Macnaghten, be liable to B in an action lor procuring the 
breach of A’s contract with B, but if ho did not, he 
would not be liable. Yet the damage to B 'would be 
exactly the same. The basis of such an action is clearly 
revealed to be malice (which is a consideration I v-’ish to 
luLve. cynlu/JnA in. a.U^?,\^t-Q.t©.v<y3.snnjvl theory o f t b esc 

actions). For if X knows tliat B has 
right to obtain an article which he wishes to obt.iin or 
himself, he is presumed to act maliciously towaids 
in inducing A. the owner of the article, to break o 
hifl bargain with B. But this is a more abuse of on i- 

naiy language to cover inexact thought and get o'cr • 
difliculty which has nlwiiys been fel*. but nivd.' 

pressed. In tUu-sgroiiiungacomplexity ofnotionsloo‘=c^^ 

under the dictum that knowledge in all such 
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equivalent to malice, the Courts ha\e thiown a veiy 1914 
■wide net indeed, so wide as to embiacc every case in Khimh 

winch a man knowing of the existence of a contract 
between two otheis, persuades or induces the promisoi Narui 
to icsile from Ins contract Feeling this inconvenience, 
to use no stronger teim, Judges have enwrapped the bare 
doctrine in a cloud of qualificatory pliiases explanatory, 

01 intended to be explanatory, of justification The 
action will, it appears, always lie, but it is a good 
defence in the absence of malice, Ac , to show that the 
defendant was justified in piocuring the bieacli of the 
contiact What does oi does not amount to justifica- 
tion IS now slnouded in such a mist of woids and phrases 
that it may be neglected for all purposes of scientific 
examination But there is more in the bare doctrine 
which needs to he sciutinized In the first place, it 
seems to ignore altogethei the fteedom of the will of 
the first promisoi When the Comts speak of the in- 
^aslon of an existing right, it is pertinent surely to cn- 
qQUO what are the limits of the light The nglit of A 
to the peiformanceofanagieementcnteied into between 
himself and B at the hands of B is ,i toleiably cleai and 
definite notion As between these two A who seeks 
to enfoice the light is the person of inheience and B the 
person of incidence Outside persons liavo nothing to 
do with it, foi them tlio light does not exist If A 
clioftses to denv B Ins light oi B chooses to deny A his 
light, each IS at perfect libeity to do so, subject to a 
claim foi compensation in damages, oi, if need be, 
specific peifoimaiice In the cisc supposed, A being 
the peison of iiilKioiict, B niaj lefuse to perfoim Ins 
pait, and A his Ins ouliuai> lemedj. It is onh on the 
supposition that B’s will is coeiced b\ anotliei so that 
be is no longei a fiee agent, that thticcould be ui> legal 
logical gioiiiul for the doctiinc that the refns.il of B (o 
pel form his pait of the contract thus “ln^ad^ng” or 

B 58*— 10 
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“■violating ” A’s right, gives A any cause of action 
against anyone else than B That is ■where the old 


conspiracy action takes its stand It supposes that a 
combination of persons may so oppiess the will of one 
01 more othei persons that they cease to be free agents, 
and their acts aie, theiefoie, really the acts of the con- 
spiiatois -who aietherefore rightly made answeiable to 
the aggrieved peison. In contract the law assumes that 
men are perfectly fiee It is only he who makes that 
can break the contract And again it is only on the 
assumption that a third peison oi peisons has depiived 
him of free contiactnal will, and so substituted his or 
then will foi that of the original Contiactor that these 
outsideis could be legarded as answeiable in his stead 
to the peison aggueved by the bieach But where theie 
has been no combination or conspiracy, it is plain that 
ordinaiily no such reason could apply Thcio might 
be a case in which the person proenung the bicacli of 

the contiact stood in such authoritatne lelation to the 

fli St peison of incidence, that the bieach might faiil) 
be attiibuted to the substitution of his for the "uiU of 


the contiacfcing paitj No case of that kind has >et 
as fai ns I know, come befoie the Couits And the 
leasoiiing I have \entnicd to suggest is entirely ignoiet 
in the bioad loose geneializations which covei thedcci 
Sion in the iuoi/cy V G'ycf* class of case'> It is "submit- 
ted that whcie a man moicly knowing of the LVisteiicc 
of an nnpeifoimed agicement, without inalico oi the 
uoe of unlawful means, obt uns the benefit of the igrce 
meat foi himself, iio action can lie against him foi tbo 
breach of the agiecmcnt oi piociuing sucli bieach, a 
the instance of the fiist piomisee It is deal tlmt there 
is no jmnciple of law, noi uij logical icason win siici 
an action should be mainl unable The wrong done tu 

tlicaggiiovcdpcrsonlmsbcendonovoluiitaiilj bv the iP' 
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piomi''Oi not bv the peison with whom he has enteiecl 
into a ne^^ agieemeut It is oiilj bj trausfeiiing the 
doctiine of abetment fiom the ciiminal to the civil law 
th It any colouiable leason could be adduced in suppoit 
of such actions A man who induces anothei to com- 
mit I Clime IS hiraself a ciimmal in the eve of the law 
But b\ no pallt^ of leason could it be argued seiiously 
that a person •uho induces anothci to gi\e him the 
benefit of a contiact ■uhich he had foimeily piomised 
to someone else should be .insweiable civilly to that 
third peisson Foi the same haim would be done to 
the lust piomisee whether the second piomisee knew or 
did not know of las light In the foimei case on this 
line of leasoniiig, he is to have, in the lattei, he is not 
to hue, a good action Tiauspose this again into the 
ciiminal law of iibetment and absuidity is patent The 
cases of luteifeience with e'cistmg contiactiial lights m 
operation, such as tempting a scivant away from his 
mastei duiiug the cuxiencj ot the term of seivice, do 
not fill within the definition, since the agreement is 
alicady in pait e\ecutecl And foi all I can see theie 
18 no leason to maKo an, exception of cases m which 
aftei a contiact foi seiMce has been made, but befoio 
it IS enteied upon, some one else tempts the 8 el^ ant to 
bleak Ins agieement 

Turning again to Eile J’s dictum, so mucli ap- 
piONed latei bj some ot the vei^ greatest English 
Judges, let us see, how in that latei application, it 
stands analysis Piocuiing the Molation of an exi'-ting 
light IS a cause of action, the violation of the right Jm 
an actionable wiong Now when the partj nggiIcNcd 
IS seeking his remedy foi the violation ot his ilghi 
( in the class of cases I am considciing the bic icli of u 
contiact ) his whole action must presumablj b« f, f, f. 
led to its cause In othci vvoids, he must sue (Ik 
cuiei of the violation but allow the actual itin 
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piomisoi, to go scot“fi ee It can haidly be contended 
that he lias a two-fold lemedy against both, the pro- 
cuiei of the bieacli and the bieaker of the contiact Nor, 
I belie\e, would it be aigned that he can sue them to- 
gethei jointly and se\erally If he fiist Mie his promi-^or 
foi damages on the breach what becomes of Ins cause of 
action against the piocnrer ’ And if he elect to sue the 
procuiei of the breach, is the actual bieakei of tlie 
contract to be exonerated ^ It maj beansweiedtint this 
is exactly what happens when actions foi conspiiacy to 
injuie bj causing others not to make contiacts with the 
plaintiff aie sacccssfnl It is not the sei\ant‘5 and 
would-be customeis who are sued but the consinmtorj 
who have induced them to bieak their contracts or 
withdraw their custom, ic Tine but the reason for 
this IS simple and does not apply to snch cases as I 
ha^e in Mew Br the act of then conspiracv to injure 
the plaintiff. <ind attain that end by bringing about 
unlawful acts or the use of unlawful means, tliey hnie 
done the plaintiff a civil wrong entirely distinct and 
scpaiable from the particulai wrongs done him bv the 
sc^eral persons upon wlioni tlie conspinics ha.s taken 
effect Nothing in the least like this happens wliere < 
person knowing of the existence of a former airreement, 
merely takes a fresh agreement from the promisor of 
tlie former, although he knows also that doing *=0 roust 
mvohe the breach of the first agreement Two ele- 
ments at least aie essential in the former action the 
combination and the direction of its collectl^e acfi'd.'’ 
by means unlawful or lawful, to an unlawful end, the 
malicious injury of the plaiutift In the class of ca^e*’ 

I am deabng with, one of these elements is entire y 
wanting and the otlier can only be imported by a 'cry 
large and loose expansion of the legal notion of malice 
If the underlying kIct is that an abettor of a ci'i^ 
wrong should be liable to the jicr-son suffering d. J*’ 
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as in the criminal law an nbettoi is as punishable as 
the principal criminal, we need only turn to Erie J’s 
clictnm and the piactice founded upon it to see how 
completely the analogy bieaks down Foi liere the 
.ibettoi and the piincipal aie not equally’^ liable, but one 
or tlie other is to be selected as tlie wiong doei, while 
the other, usually the piincipal, isabsohed Thecnmi- 
inl abettoi could not possibly procure the ciime un- 
knowingly, blit the civil abettor might bring about e\- 
actly the s ime injury and damage to the aggrie\ ed party 
to the first contract without ever haMng lieiid of him 
or his contract Apart from conspiracy, which is an in- 
dictable offence and therefore a wrong in itself, it may 
be doubted whethei the act of a single individual not 
prompted by malice noi supported by unlawful means, 
resulting in the breaking of a contiact which lie knew 
of and the making of a subsequent contiact with Inm- 
self for his own advantage would, in stiictness, gi\e 
the first promisee any cause of action against lam In 
this connection it has often been argued in the Couits 
that there can be no conspiiacy to do that ^hich, if 
done by one member of the conspiracy alone, ^^ouldnot 
be an actionable wiong This eiitiiely overlooks the 
fact that the conspiiacy itself 18 a ^long No man is 
to be made the object of a conspiracy, although eveiy 
man is fiee to play for his own hand by lawful means 
It must bo acknowledged that some of the greatest 
English Judges who have lefntcd this aigument appeal 
to have missed the jiomt and strayed into rc isoning, 
which, with deference, I submit, is unsound 
Briefly, the position arri\ed at by this reasoning is 
that acts done by A B C D and X m concert and further- 
ance of an end, not neces^jaiily nnlawful in it'^olf, m ly 
give the peison against whom they* are directed a cause 
of action, though, if the same acts were done by X 
alone, they would not , in other words, tliat mereh 
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if it could be proved, (a) that he vas actuated by 
malice (&) that hia act caused damage to the plaintiff. 
For this, like so many other cognate cases, is really a 
case of privilege in the firet instance, later displaced 
by lii’oof of malice. It will be found on analysis that 
the reasoning of all the eminent Judges who have 
dealt with this argument, resolves itself into this, that 
given a wrong aimed at, many may succeed in In- 
flicting it where any single person would not. But 
this is quite a different conclusion from that I have 
stated, namely, tlmt what done by a single person 
would not be a wrong at all would be a wrong if done 
by a number of persons in concert. The only possible 
ground for any such distinction is that tlie fact of 
combination or conspii’acy is a wrong perse. And this 
is not very logical either when we turn to the ordinarily 
accepted definitions of “conspiracy.” There could be 
no indictable consphncy except to do a wrong act or 
use wrong means to do an act not otherwise wrong. 
Nor could there be any civil action for conspiitiuy un- 
less, (a) a wrong act had been done or (U) wrong means 
had been used. Now we see ex vi tet'minornm, tlmt in 
the first case there could be no valid distinction 
between the case of one person acting alone and tlio case 
of twenty people acting together, for to give a cause of 
action a ^NU’ong must li,avo been- done. And a wrong 
must always bo a wrong whether done by one or b} 
twenty. No case, therefore, can possibly bo put andei 
tills head in which a wrong done to an individual b} 
conspiracy would not also have been a wrong if * 
to him by any giveU member of the conspiracy, 
is wrong for fifty men to prevent servants going 
A’s service, it mu.9t equally bo a wrong for one mm* 
do so. But it is argued that apart from the consiunic 
it is a fair fight one man against another, and no 
would be done to A by X merely seeking to 
.servants whom A dcslml. Neither for that nm 
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would It be a if done bj the fifty did not the 

con'-pnat) and the implied malice intiodnce ne^ 
elements If without malice and solelj in las own 
inteiestb X tiled to coinei the laboui maiket, he would 
ba^e gi\en A no cause of action, but then neithei 
would X plus foitj-nine otheis This was m effect the 
giound of the decision, as I nndeistand it, in ihaMogul 
case^^ But if the object of tliefiftj was malicious, meielj 
to luin A, and this could be shewn fiom the facts of 
the combination and its subsequent action, A might 
ba\e bis action But in like cncumstanccs I do not 
see whi he should not ha\e Ins action against X alone 
The difficulty would then be to pro\e tlie malice 
since thcie would be no stalling point of a conspuacy 
to iiijuie A m his trade It would be liard indeed in 
such a case, us Loid JEacnaghten and Lord "Watson 
ha^esald, to expect the Conitstoprj into a defendant’s 
soul and get at the hidden motnes of conduct not un- 
lawful in Itself And this brings us to the B categoi*j 
Given an end not unlawful in itself, the means used to 
attain it bj a single man could only be less wiongfiil 
than those employed b> fifty men, because tliej would 
be less effective, in othei woids, would fail of attaining 
thedesuedend It thus becomes cleai that the pio- 
position goes no furthei than this tliat the piessuie 
exeited by numbeis might amount to coeicion, whicli 
IS wrongful, while the piessnie e\eited bj one of them 
alone might not, and, theiefoie, would not bo unlaw- 
ful That IS not a distinction between the quality* of 
the same act repeated bj fift j peisons, and the act done 
bj one alone, but mows the collcctiNO action of fifty 
fiom the standpoint of lesults alone as 111 law a differ- 
ent act fiom the act of one III the foimei ease it is 
called coercion, in the latter it is not Yet of conise 
there might be genuine coeicion bj a single pci<«on if 
n) \ c ‘‘I 
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he weie influential enough, anti then the attempted 
distinction disapxieais altogethei 

I return now to my cential point, 'v^lieic, if anj- 
wheie, can a limit be set to tlie application of the 
principle established in LtimUy ^ Gyc^^ ? Logically I 
should saj nowheie, piacticallj I should saj that it 
^i^as deaiiable to confine that case within the nar- 
lowest possible bounds In a later case Rigby L J 
jnits such a set of facts as I am dealing •^itli though, o! 
com se.^Mthiefeience to English cnstomsnnd Kcntiments 
as a leductio ad ahsHidum of any cvtcnsion of Lumlcij 
V. Qyc^^ beyond its own facts If a ladv^^elo engaged 
to bo mairicd to A and befoio the \\cdcling X fell in 
lo\e with hei and induced hei to biealc off liei engage- 
ment with A and become engaged to him, uould A, he 
asks, ha^ e anr cause of action against X? Cniiy it n 
step fuithci, and suppose that befoie the Indy nnriied 
X, A brought Ills action and applied foi an injunction 
against X lestiannng him fiom piusmiig his courtship, 
would any Couit listen to liim ? Similnily, in 2 ^ati 0 )ial 
Phonograph Co \ Edison-Bell Consohdated Phono-^ 
graph f7o Joyce J, without going aeiy deeply into 
the question, expiessesa vei^ stiong opinio'h against the 
too Iibei.il extension of tlic piinciplc upon winch 
Lnmley y nppcais to hn^o been decided He 

would diaw a distinction between cases in which con- 
tiactual lelations aliead^ existing maj bo distinguished 
from unfulfilled contiacts, confining the forinei 
to tlie relations existing undoi contracts of scrMCC 
between nnstei and sei\ant, oi omifio^er and eni 
plojed I am unable to see how an\ such distinction 
can \alullj bo bistil mion tlicditta of the mini enJineu 

Judges who im^c liad to deil witli this (jiicstion m t 

English Com ts llicieal distinction, if one is to 
dmwn and nmnt lined at all, ought to nsl upon 
01 (Ifi-,-!),’*! J Q n 4C3 01 (|'l0G)7rI J Ct 



VOL XXXIX ] BOMBAY SERIES 707 

pHmer '\Dd sohdei giound I h'l^e alieidj tiied to 19U. 
indicate that gioiind Kbimji 

^ ASSONJI 

In all niatteis of piiaate contiacts tlie paities are 
suppo'ied to be fiee agents accountable to each other Dhanji 


and no one else The piomisoi may bieak his promise 
with or without external inducement and the damage 
to the promisee is pieciselj the same in eithei case 
■SVliat conceivable right then can he have against a thud 
person on the ground that he has induced the promisoi 
to break his promise, unless it can be shown that he 
has done so maliciously oi by the use of unlawful 
means - None at all that I have been able to discover 
The aggiieved party to the first contract always has 
his remedy against his promisoi, and it is no concern of 
his how his promisoi was brought to bieak his piomise. 
It IS enough that he has done so 

Perhaps some assistance might be got out of an 
analysis of the terms of Eile 0 J’s dictum “procuring 
the violation of an existing right,” ic Now in the case 
of a contract what is the existing right of the promisee ? 
Ordinaiily, it goes no fuithei, merely as a legal light 
than damages, should the contiact be bioken In some 
cases it goes the length of specific performance But 
marriage is evidently not one of those cases Where 
the contract is not of a kind of which specific perforio 
ance could be gianted, then the legal existing right, 
up to actual performance, is no more than the right to 
have damages for the breach And that right cannot, 
of course, be violated by any one who merely induces 
the breach In the very nature and essence of the 
thing the legal right of one party to a contract against 
the othei is restricted to that other, and is limited to 
compelling him in some cases, to carry out the con- 
tract in others, to getting damages out of him should 
he iail to perform it Where then all other elements 
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aie absent and the \MOiig complained of js confined to 
the losb occasioned to theiiromisee tlie non-perfoini- 
ance of his piomise by the pioinisoi, the indiicejiient 
by anothei not to peiform, whethei that other was oi 
was not awaie of the existence of the contiact does not, 
in stiictness, appeal to make up any part of tlie leal 
cause of action No violation of any light actuallj 
existing in the plainti/t in such an action against the 
inducei, has been piocuied by the defendant But 
tins IS possibly too nice, since it might faiily be leplied 
that if theie weie no existing right in the piomisee 
against the piomisoi, to have the piomise earned out, 
thei e n ould be no gi oiind for the action foi damages 
against him, and the leasonmg just suggested might be 
thought to confound light with lemedy 

Ontlieothei hand, the peiemptory inhng out of nil 
legaul to tlic intention of the defendant insisted upon 
by Louis Watson and Macnaghten is open to as plain 
an objection Foi, in fact, it nevei is neglected ns 
being of the essence of the plaintiffs canse of action 
against such a inocorei, though it is jiaitly concealed 
undei a loosei idea This idei too is implied in tlio use 
of such a wold ns “ piocure ” In one sense a man, wlio 
tempts the ownei of an article with a higher puce than 
that foi which he Ji is uliead3' agioed to sell it, mfiv he 
said to inociiie the bienkiiig off of the foimerngi cement 
oaeii tliough ho did not Jrnow of its existence And 
this ilso exhibit’s the lalhei coirse substitution of tho 
bare idt.i of Knowledge foi tliat of malicious intent 
Pol if two iiersons dopivcisely the same act, hiMng the 
same d imaging and injurious tonsetjutneo'^ to a thin, 
and one of those pel -sons IS liable to the thii-d in au 
for d images on iiccount of Knowledge, while the ot lei* 

IS not, plainly* the essence of the action against t w 
forinoi lies in tlio Knowledge, oi in otlicr wonls, m * lo 
malice w Inch IS jne-supposed iii the hare knowetge 



VOL. XXXIX.] BOMBAY SERIES. 


70 & 


Mere knowledge hy itself eonld never, in an exact 
analysi'^, be such an ingredient as added to an act would 
convert it from a non-actionable into an actionable 
wrong. It is only when, to avoid difficulties of proof, 
such mere knowledge is presumed m law to impute 
malicious intent tliat we arrive at a true understanding 
of why an act not actionable alone, maj’ be. with that 
ingredient added, actionable. We are thus brought 
back to what is undoubtedly the truth, that in eveiy 
case conforming to the required conditions malice is 
essential to the giving of a good cause of action. 

In the case put by Rigby L. J., there was the existing 
right, there was a procuring of its violation, and there 
was the requisite knowledge, which, according to 
Crompton L. J,, is tantamount to malice, and yet no 
one can doubt that the party injured by the breaking of 
the first contract would have no cause of action against 
him who induced its breach. The rule then deducible 
Ii'om Lumhij v. and the comments made on it in 
Alim V. FloocV^ is not a rule of universal applicability. 
Any exception invalidates an universal. Probably it 
is untrue to impute malice to mere knowledge j the 
fact of knowledge may suggest the existence of malice, 
but it seems rather a rude generalization to say that 
the two are equivalent. But if they are not, and the 
line requires to be drawn where I have submitted that 
it ought to be drawn, one thing is clear, and that is 
tbat V. was wrongly decided. Thisc,in- 

not be argued now, since it was explicitly approved by 
the House of Lords in the later cases of Allen v. Flood^ 
and Quinn v. Leathern^. This much at least maybe 
hazarded without disrespect that the universality of 
the rule which appears to have been established by 
lAimleyv. is questionable, and that it ought not 

w (1853) 22 L J. Q. B. 463. ® [1898] A. C. 1 
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aie absent and tlie wrong complained of is confined to 
tlie loss occasioned to the promisee by the non perfoini- 
ance of Ins promise by the piomisoi, the inducement 
bj anothei not to peiform whethei tint otbei was oi 
was not awaie of the existence of the contiact does not 
in stiictness, appeal to niahe up any pait of the leal 
cause of action No Molation of anj light acttnllj 
existing in the plaintiff in such an action against tlio 
iiidncei, has been piocuied by the defendant But 
this IS po'^siblj too nice, since it might faiilj. be lepbed 
that if thcie weie no existing light in the promisee 
against the piomisoi, toliaaothe piomise carried out, 
tiieie would bo no giound foi the action foi damages 
ag mist him, and the leasoning just suggested might be 
thought to confound right witli remedj 

On theothei hand, the peicmptory luling out of all 
logaid to the intention of the defendant insisted upon 
by Louis Watson and Mncnaghten is open to ns plain 
ah objection Foi, in fact, it no\ei is neglected as 
being of the essence of the plaintiff a cause of action 
against such a piocurer, though it is jiaitly concealed 
uiidei a looser jdea This ide i too is implied in the use 
of such a woid as ‘piocure ’ In one sense u man wlio 
tempts the ownei of an irticle witli a higher piico tlmn 
tli.u foi which lie has iilioady ngieed to sell it, nin\ be 
said to piocuio the bi caking off of t)io former ngi cement 
cs en thoiigli he did not know of its existence And 
this ilso exhibits the I itliei const* substitution of tin 
ture idu of knowledge foi that of malicious intent 
Toj if two perMins do j)i\,cisc‘ly tile ‘'amo act, ImMng tin* 
haiju dininging uid injurious coiKCijuences to a thiwl 
and one of those iici*'ons la liable to tiic tlnid m I'"' 
for d images on account of knowledge wliile tim otlier 
is not, iil.ainlj tlio essence of tlic action against t a 
founei lies m the Knowledge or in otlier woitls m * 
malice winch is pie-bupposed lu the* t)ire knowleccc 
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defendant had any paiticnlai girl in anew, oi was awaie 
of the betrothal of Jamnabai to Kanji The first 
defendant has, for inan\ a cats, lesided peiinaiienflj in 
Calcutta and must not be picsumed to have known all 
that was going on in the caste in Bombay As to the 
tlnrd defendant, I cannot icnieinbei that any seiions 
attempt was e\ei made to connect hei avitlitlns alleged 
conspii-acy. Both, the second and thud defendants, 
are sisteis of the first defendant. Such evidence as 
theie IS of couspirac\ points to a woman called Adlii- 
b.ii having taken the leading pait It vas she who 
appeals to haae lecommended Mulji, the fathei of the 
gill Jamnabai, to go to Calcntta and choose a husband 
(or her, naming one Bhabai and the fiist defendant as 
suitable biidegrooms But what conceivable reason 
had this woman Adlubai to coilspiie with the fiist 
defendant to procuio the breaking off of J.imanbai’s 
betrothal to the flist and second plaintiff'' I do not 
believe that there as any conspiiacy oi anything m 
the least like a conspiracy. It is possible that when 
the mainage between Jamnabu and Knnji hung fiie so 
long, members of the caste may have found out oi 
guessed that the guTs fathei was dissatisfied with the 
proposed marriage, and so suggested to him that he had 
better look out foi a more suitable husband foi his 
daughter It is quite possible that up to a point what 
Mulji has deposed to, may be tiuo He mav have 
insisted upon the punctual luirdmont of the terms of 
the betrothal, and the pliintills may have procinsti- 
nated, and so in impression got abioad that the match 
was bioken off, as indeed Mulji sweais that it was, 
before be opened negotiations with the fii-st defendant. 

That may account foi Adhilni’s mtenontion and 
suggestions But nothing m the evidence, either <lli« 1 1 
or infeiential, would wairant me lu holdlujr tjjjt ^ 
conspiricy between the defendants had been pro’.td. 
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As the plaint founds the claim on conspiracy this 
might he a sufficient gioimd foi dismissing the suit 

But the separate case of the fiist defendant might 
still ha\e to he consideied, aftei eliminating the 
element of conspnacy Did he know when he pro- 
posed to mairy Tamnabai, that she was still engaged to 
Kanji ? Was she in fact so engaged ’ I think that 
the lattei question would ha^eto he answeied in the 
affiimative I do not doubt that Muljlwas^erJ much 
dissatisfied with his plospectl^e son-in-lav^ , and was 
anxious to hieak off tlie engagement upon any prete\t 
But I do not behove that he had in fact bioken it off 
when he went to Calcutta m March Had tint been 
the case I think he would ha%e retuined the deposit of 
Rs 3,000 and the Rs ^,500 worth of ornaments already 
made This ho did not do, and latei the 2 >laintiffs hid 
to sue him foi the deposit and the oinanients But I 
think that he was eageilj desirous of finding a sub- 
stitute for Kanji, and wont to Calcutta with the express 
object of suggestinga maiiioge with the fiist defendant 
The first defendant is a much wealthici man than 
eitliei of the plaintiffs and doubtless in the opinion of 
Mulji a much bettei match foi his dnughtci Up to 
this point (apait fioni the cxidence that Jamnalm Yns 
actuallj betrothed to tlic fiist defendant in Bomb^^ ^'lfh 
the full knowledge of Rndlmbai, and pic'!umablj» theic- 
fore, with the knowledge of the fiist defendant himself 
that she was at the time bctiothed to Knnji) then h 
nothing to suggest that Naisi knew anything of the 
engagement of 1910 to Kanji The Court is asl od to 

infer that lie did fiomwliat followed It is true that 
the inanngo and betrotiinl, both on the sunedi'pju 
Cikiittu (if as reganls the betrothal, this jnrt of the 
cMcIcnci foi the defendant lie true) with othertirtuni- 
st uicoH suggest that all concerned were in tlu utmc' 
haste to get the giil married to tin. first defindan 
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The mnny unseemU infoimabties ittending upon the i9h 
indecent h i^ti* witli which the miiiiage was putthiough khuu, 
on the Ibth Apiil, aie stiongly insisted upon on belnlf Vassonji 
of the plaintilLs as pioof enough of the defendant s 
kno^^ledgo But thcj meat least as consistent witli Phanji 
M uljis desiie to keep the dist defendant in the daik 
about the picMous engagement until the inaiiiage was 
an accomidished fact as with the first defendant know- 
ing of that pievious engagement It is not is though 
this haste enabled the maiiiagc to be peifoimed undei 
the auspices and with the sanction of the Calcutti 
Jamat The Jamat did not countenance the mainige 
This did not detei the biidegroom, who claims to he a 
icfoimoi and to care little foi cisteoidinances and au- 
thoiity He went thiough witli it, and as a result was 
out-casted If the object of all this huiij had been to 
get the appioval of the Calcutta Jamat bcfoie they weio 
made aware of the fact that the biidc had alreadj been 
promised to another, it entiielj failed of its object 
The elders refused the customaiy fees and would Inve 
nothing to do with the affair The suggestion is that 
Narsi, knowing that Ins biide was alieady promised to 
another, wanted to get maiiied befoie the Jimat liad 
time to put its veto on the ccieinony. But since the 
facts show that Naisi was quite indiffeicnt, did not 
care whetliei the Jamat sanctioned the maiiiage ot not, 
the suggestion loses mucli of its foice On the othei 
hand, it is, in my opinion, much moio inobiblethat 
Mulji was e\tiemel^ anMous to obtain so good a match 
for his daughtei and feaied that should Xai-si heai 
bcfoie the mnirmge that she had alieady been betiothed 
ho might lefuse to go on with the mariiage This 
would account foi the haste with which c\ei 3 thing 
was piccipitatcd, and minj customarj decencies 
Ignored At the same time it would be consistent with 
Naisi’s swoin st itement th it he did not know befoie he 
maiiied Jumuabai that she was at the time engaged to 
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Kauji As to what occmied aftei wards, that has little 
hearing on this point The plaintiffs appealed to the 
Bombay Jamat, and Nai 91 might veiy well ha'v e wibhed 
to placate them, not only in ordei to a\eit the unpleas- 
antness of being out-casted, but the much moie seiious 
prosiiects of heavj litigation I do not think theie is 
anything in the evidence as to what occuiied aftei the 
maniage which would suffice, along with the infer- 
ences I have all eady indicated, to pioxe (tfUimatixeiy 
that the flist defendant knew of the existence of the 
engagement of 1910 to Kanji, when ho married Jainna- 
bai on the 18th Apiil 1913 

But there is anotliei answei to the plaintiffs' cfoim, 
which appeals to me to be conclusive It has the 
advantage, too, of lying outside the English law, and 
being unaffected by any of the Englisli decisions The 
Hindu law, by which these paities aiegoveincd, enacts 
that a father may bieak off his daughter’s engagement, 
should a moiG suitable budegioom be available Under 
that law, then, the plaintiffs ne\ei had more than a 
conditional light to the fulfilment of the contiact upon 
which this suit 16 founded So that since it vns 
ojitional with the father of the 2 nomised biide (ogi'C 
hei to .anj othei inoic eligible suitoi, and sucli a suitoi 
IiaMiig been found bcfoic tlie betiothal to JCanji had 
been follo^^ed bj 1)18 iiiai iiagc to the hetiotlicd girl, it 
Is clt u til tt no legal light inliciing in him 01 his fatlici 
has been moI itcd Tlieic c in then be no c m‘'(. of acliou 
for the Mointjon of anj such iiglit cither b.\ indMidiud 
piocunition, 01 b\ conspnacj 

AH that the ^ilamtilfs at l»est had a light to, v.as the 
nmiriagc of Jamiinbai to Kanji at some future time 
should a cti lam c\onf not hijijiLU It has Jiap/>ei»d 
and tiiLie is an end of it 

I ilunk that on c\trj gioiind the jil iintiffh' sail fill’*- 
and must lie dismi**‘««-d \Mth all costs 
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Attorneys foi the plaintiffs Messis Madhavji, Kayn~ 
(lay and Chhofnhhat 

Attoinojs [oi the defendants Messrs Bhimji ^ Co 
Suit dismissed 

M F. N. 


ORIGINAL CIVIL 


Be/ore Hr Joihce Beaman 

JOHARMAI LADHOOR VM a wnv Piawtiffs p CHETBAJI HARISINO 

A^D OTHEnS PePPNDANTS ® 

Jtindii La»p-VotnJ lltnlu /ami j and jnuU family businetf—Conlraettbi/ 
certain tnembtn nf the family for the benefit of the famtlt}— Managing mem 
ben — Liabilitj of Ike joint family for conlracte entered mlo by managing 
members 

A. ]<)inl Hindu family firm miut be regarded like any oilier joint family 
ai«et if It in fict belongs to the joint family 

If a business bo tame I on by the memlwrs of a joint Ilindu family for tho 
l*cnefit of tbo entire family and there are roembere of (he family tvho do net 
actively participate m the conduct of the business particnlarlj if such busi 
ness has been origmallj established to the detriment of tho family property 
and han led «lown hereditarily, then the resultant liahibty of all the members 
of the family would bo referable to the notion of manigerbliip by one or more 
members for the benefit of the. rest in tho osual sense m which tho relations of 
the manager and other members of the family Imo often been accepted and 
dehiicd m all tlie Courts and the lial iJity of those lueiiibers of the fninilj not 
attivcly engage 1 in tho conduct of tho business woul \ prol ably 1 e reslnctcil 
to ibo eliare of cscli such member in tho joint Hindu femify property 

In a caso where one or more members of a joint Hm hi family start a liismess 
of tbeir own not at ‘he espenso of the joint Hindu family nor with the 
intention of sharin ' its profits an 1 losses with the othermembers the position 
of the members so tarrjnng on a joint foinilj business and their liabilities to 
the < tlier membera ha\o to be regulated to tlie extent to which the conduct of 
such a hrm anl the resulting pnifits fall withm the legal notun of self 
acquisition 
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This 'W as a suit to lecovei monies due in lespect of 
ceitain tiansaction in wheat aad linseed TJie plaintiffs 
who do baamess in Bombay as puKka adatias alleged 
that iindei inati actions fiom the fomth defendant, 
HaUamcliand, who was a membei of a joint Hindu 
family caiiying on business at Baiela in the name of 
Haiising Olietram they, in oi about the month of Aso 
Main Samvat 1968, cnteied into \aiioiis contracts as 
puklja adatias foi sale and purchase of wheat and linseed 
;foi foiward delneiy ^ith the said joint family film 
HakamcJiand, fi om tune to tune, received fi om and paid 
to the plaintiffs monies in lespect of the said contiacts 
on behalf of his firm On oi about the Dth of the Tiist 
Ashad bud Main Sam\at Ii)G9 the plaintiffs made up 
an account of then dealings with the defendants and 
the said account showed a sum ofRs 6,625-12-9 pay- 
able by the defendants to the plaintiffs The defendants 
did not pay this amount, hence the suit 

The fust defendant in his wiitton statement alleged 
that the business of the film of Haiising Chetiam was 
earned on liy himself .ind the second defendant on tlicii 
o^^n indiMdual account and notfoi the benefit of an} 
joint faniilj Ho denied that the thud, fouith and fifth 
deieudaiits woie partiieis m tlic him of ^aii‘’ing 
Chett.iin Ab lo tlic fouith defendant, HiKamclund, 
the fii'it defendant nlkgcd that ho ANas a nunoi under 
the age of tigJitcen uhon flieso conti.icts weie snjiposed 
to Inne been enteicd into, that ho had no authorit} 
to ciigigo the pi iintiffs as jmKKa adatias of the firiUt uoi* 
to instinct the pi uiiliffb to open an account in tlmir 
boolvH in the fiiiirb n line He denied that H ih inichaufi 
ii ul pud to and icccj\« d fi<»in the iilaintifN Jnoiu\-< on 
hch lit of the him of Haiising CJiitnun ind tiiudh 
\\ithr)ijt piijiidite to tin fincginng he .dhgtd th it tiio 
truis Ktjons III m\ event wtre gindibng triii*' iclion'* 
uid thertfoie \(»i<l 
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The othoi defencHiits did not file wntten statements 

In tMdeiice it ti inspucd that the fifth defendant was 
the ‘50U of the first defend xnt and that the othei foui 
detondants wtie biotheis 

Wadia and Taletjdikhan for the plaintiffs 
foi tlie defendants 

Be v■MA^, J —The plaintiffs sne the five defendants as 
merabets of a joint Hindu family, tiadmg foi the pui- 
po'^es of these contracts m the n line of Harising Chet- 
lam foi a sum of Rs b,b25 0-b, the difteiences due to the 
pbuntiffs foi sales of linseed The contiacts sued upon 
wcie entered into b 3 the foiiith defendant, Hakam- 
chand, on account, as contended bj the plaintiffs, of the 
otliei defendants in the month of feoptcmbei 11)11 foi tlie 
Septembei settlement Bust and second defendants, 
Ohetram Haiising and Beniiam flaiising, icsist the 
plaintiffs’ claim on tlie giound that the familj was 
divided shortly bcfoio these contracts were made in 
Soptembei lyil and that they, the said fiist and second 
defendants, aie the only partnois in the film of Hari- 
sing Ohetram Tliej denj that the touith defendant, 
Hakamchand, had any autliority to enter into contracts 
on then behalf oi that thej’aie bound by anj’ contracts 
so enteied into by the said Hakamcliand They 
fuithei deny liability on the giound of their constitut- 
ing a joint Hindu family with the other two defendants, 
Khubchand and Hakamchand, although tboj’ admit 
that the fifth defendant Kapiirclnnd is the son of the 
first defendant, Chetiam, andapiitncr in the film of 
Hiiiismg Chetiam It is fuitlier admitted that Ohetram, 
Benuovm and Kapuichand now constitute a joint Hindu 
famiL as thoj luunited aftei the partition of 1911 
Tlic defend ints fuithei contend that Hakamclnnd was 
a minoi at the date these contracts were made with the 
plaintiffs and as such he was not competent to represent 
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This was a suit to lecover monies due in lespect of 
ceitain tiansaction in wheat and linseed The plaintiffs 
who do business in Bombay as pukka adatias alleged 
that undei instructions fiom the fouith defendant, 
Haliamchand, who was a meinbei of a joint Hindu 
family caiiying on business at Baiela in the name of 
Haiibing Chetram they, in oi about the mouth of Aso 
Maiu Samvat 1968, entered into \aiious contiacts as 
pukka adatias foi sale and purchase of wlieat and linseed 
foi foiwaid delneiy uith the said joint family firm 
Hakamchand, fiom time to time, recei\ed fiom and paid 
to the plaintiffs monies in lespect of the said contiacts 
on bell ilf of his firm On oi about the 9th of the Fust 
Ashad Sud Mam Sam\at 1969 the plaintiffs made up 
an iccoiint of then dealings with the defendants and 
the said account sliowed a sum of Rs G,625-12-9 paj- 
able by tlie defendants to the plaintiffs The defendants 
did not pay this amount, hence the suit 

The fust defendant in his wiitten statement alleged 
that the business of tJie film of Haiisiug Chetram wis 
earned on himself .ind the second defendant on then 
o^^n indiMdual account and not foi the boneht of an} 
joint family He denied tbit tlie third, fouith and fiftl> 
defend mis weie pirtncrs in the film of ^arising 
Clietiam A& to the fouith defend uit, Hakainclund, 
the lust defend int alleged tint he \\ is i minor under 
the 4igt of cigliteeii Miicn flieso conti ids were stij»poscd 
to lia\c been eiiteicd into, that lie had no authont} 
to eng ige the pi untiffs as pukka id iti is of the hrin, nor 

to insliiict the pluntiffb to open in account in their 
books in the liiiii’s ii uiie lie deimd tli it Jlikaineh ind 
!i ul pud to and leeejMiI fiom the plaintiff*’ monc} on 
hell ilf of the luni of Iliiisiiig Clietnim md tiiudb 
\Mthout piejLuliee to tin foitgmng hi dhgtd that the 
trill*' letioiis in uis evtnt \\eio gunhluig trin** ‘etJon** 
mil tlieixfoie ><H(I 
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defined in ill the Coni ts Again it may lies md often 
i«i the CISC tint one or inoic membeit. of i joint Hindu 
fiinih stilt 1 business of then own not it the expense 
of the joint Hindu fimih nor with the intention of 
sharing its piDfits and losses with the othei membeis 
Heie It becomes cleii at once that the iiosition of the 
members so curbing on a joint fimilj business and 
their Labilities to the othei membeis hive to be icgu- 
lited with lefeience to the extent to which the conduc^ 
of such ifim and the lesulting piofits fill within the 
legil notion of self acquisition Gieit difficulties 
would likelj beheie mtioducedbj the nucleus doctrine 
hut with those I am not now concerned Assuming 
that a joint Hindu family curies on a business bj one 
or more of its membeis for the benefit of the lest of the 
family, which is the common case, then the liability of 
the othei membcia not actnely conceined in tlie 
conduct of the business would, I take it, be lefcmble, 
as I hn\e just and, to the thooiy of manageislup and 
would piobiblj he lestiicted to tho shaie of eacli such 
menibei in the joint Hindu familj piopeitj It 
might be doubted whethei an> peisomi liabilit\ be- 
j ond that can be attached to incmbeis of tho lamilj not 
activelj causing on the business, not in the comnieicial 
sense paitners and, theiefoio not imtics to any 
contiacts made with the film as a fiim Tint is one 
point in which a distinction might well be diawn 
between what is commonly tailed a joint Hindu family 
film and v film iii the true commcicial bciise Tlio 
difUcultj in all cases of the kind, w ith which I am now 
dealing aiises wheie films so called aio stilted b^ 
membeis of a nuineious joint I^iikIu fimil^, manj of 
whom afteiwaids lepudiate linlnlitj, although if tlie 
concern tin ns out successful tlicx would piolnbh bo 
willing enough to sliiie in tho piofits In all such 
cises It bccomts diilicult to define with precision tlie 
limits of linbilitj attaching to members of a joint 
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Hindu family ■wlio may not tliemsolvcs have liad any 
connection with the business earned on hj the otliei 
inembeis in othei jiaits of the coiintij m a name winch 
isaften\aids assigned by cieditois to a joint family 
film And theie is this distinction too, no doubt, tint 
these family films aie acij often handed dovii, as long 
as they continue to be piohtable, fiom fathei to son and 
aie leally legaidcd in much the same light as anj othei 
joint family ancestial piopeity 

In the picsent case it is not denied that the film vas 
established, saj, thirtj jeais ago, oi theieabouts, and 
earned on as a joint family concern ui> to the ^cai 
1911 Whethei e\cij incmbci of the family, then all^e, 
wasnctnel} associated with the conduct of the busi- 
ness, miglit bo diiricult to plo^o, and assuming that 
some were not, then the question would aiisc wliotlior 
thoj NNcic pcisoiiallj liable as paitners in the oidiiniy 
sense, oi whethci taking them to be memheis of the 
faniilj loincscntcd in tlie conduct of tlie busme^-s by 
the m inagcis, they would not at least bo bound b> tlio 
acts of such managcis to the extent of then shaio of this 
aud all otlici joint family pioporty in which as co- 
paiccncis they hadashaie Ido not think that it is 
netcssiiy in tlie picscnt uisc to pursue this piocess of 
timil} Sis fuillu i, hiciuse tlicic does not appeal tome to 
be any prittical difliculty to bo snimounttd There 
can be no question but that the first and slcoiuI 
defendants used at any nite to m innge (ho Imsim^s 
wliiU it ^^as adinittcilly a joint aiictstral family hiisi- 
iiess and me still cariying It on and man iging it 
film 111 the s line n line If, then, it c in he sIioami, that 
th( fouitli dofimlmt, II ikumchaml, reprcscntid thiia 
in IJonibi\ fm the purposes of making thi^A confncls 
witli till ])luntitr firm, it s\ould necis^ml.' folh>". 
\\m\ing foi a moment tin ijutstion of link mu hand 
ininoiiiN th it thiy voulil tn* nnsMinble to the phuni- 
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lfl■^ foi tile moneys now claimed I understand that 
the first defendant is really the onlj substantial 
membei of the family Theiefore, if Ins liability ^eie 
made out it^ouldnot mattei much, I appiehend, to 
the plaintiffs whothei oi not Kliubchand or Hakam- 
chaiid ^eie also made liable Noi does the question 
raised of the fouith defendant's minorih affect the 
cise Mewed in this lipht in tlie slightest degiee , foi, 
assuming that he was a minor in Septembei 1911, yet, 
if he weio authoii/ed by the fnm of Haiising Chetiam 
tu act foi them in Bomln\ as then agent foi the puipose 
of making these conti acts and did so act, they would 
!)(. eqiiallj liound and the mmouty of then agent 
\\ould bo immaterial It is onlv on tlie assumption 
that Hak iinchand was not authoiised lij and on behalf 
of the flist md second defendants, and tint his acts 
^^ele not afteiwaids latificd by them, that, on tlie foot- 
ing of being a membei of the joint Hindu family to 
^Nliich this film belonged, it might be mateml to 
determine wliethei ho was a minor oi not at the time 
he made the contracts winch are now sought to be 
enforced against all his co-parceners on the giound of 
their collective lesponsibility foi the acts of any 
membei of the joint family assuming to act in that 
capacity It would, then, doubtless have to be shown 
that the acts weie done for the benefit of the family ns 
a whole and that Hakainchand, in so acting, had Icgallj 
assumed a clmiictoi of managei with aiithoritj to bind 
all his co-paiceneis 'Notwitlistaiiding a passige m 
Trc\Dl>an on Mnims at page IS I confess, I should 
feel some doubt in holding tliat a nmioi lULinhei of a 
joint Hindu fnnih could possibly act as minager foi 
adult membei s oi tliat contiaets entoicd into b\ him 
111 that capicitN foi the lienefit of the fnnil\ ns a whok 
would nocessuih be binding upon all the othei 
mcmbeis If, again, it wero^tho case of a joint Hindu 
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family, all the members of -wliom were minors, tlien it 
^vouUl be less difficult to hold that the oldest minor 
•'^vas managing? for the rest ; still it appears to me his 
minority ■would iximain an. insuperable difliculty in the 
■way of holding that he was either competent to contract 
for himself or for other minors, as incompetent in their 
turn to enter into contracts. If, however, there bo no 
joint family existing in the present case, and if tlio 
fourth defendant, Halcamchand, be held not to liave 
been acting as tlie agent of the first and second defend- 
ants’ firm, his minority would have little bearing upon 
the liability of these defendants one way or the other. 
It might, no doubt, seiwe to protect him hut beyond 
that I do not think that the question would have any 
material bearing upon what is substantially in contro- 
versy in tills case. All this, liowever, may be very 
briefly dismissed, upon a simple finding of fact, for I 
have not tlio very least doubt, but that in September 
1911, the fourth defendant, Hakamchand, was not u 
minor. The evidence taken on coininlsslon is, speaking 
generally, of little value, but I cannot neglect the 
deposition of the School Master, Ramchand Rao IJalaji, 
who was the master at the school at whicli Hnkain- 
chand, the fourth defendant, received his education. 
Tliat witness swears tliat lie was n Master frojn 
to 1899 and that tlio fourth defendant, Hnkaincliand, 
came to Seiiool, as slnnvn by tiie school register, in tlie 
year 1897. Xow, I cannot bring niys(*If to holievo that 
ITakanichand could Jmvc gone to school befoio he was 
at till* very loa'it live yeai*s of age. Xor can I entertain 
any serious doubt, notwithstanding the many defects 
appearing on these registers, that the entry, showing 
tluit Ilalcainehnnd wasadinitted into thi' school in lS9i. 
i‘‘eiiiire!A trustworthy. If, in that ye.'ir, iralcamelmml 
was live years, it is cleiir that he woahi be nltH‘f<*en 
when iliest* contnict.s were nuale. I think it much 
more prolialile that lie was two or three ye.ars older and 
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that the plaintills) are light m faijing that he was at 
least tweai} -one when he made these contiacts osten- 
siblj on behalf ol the him ol Haiismg Clietiam 

Theieisnevt to be answeicd the question whethei 
or not this film of Hanging Clietiam was a pait of the 
joint familj piopeitj when the contiacts weie 
enteied into, and whethei, if so, those lesponsible foi 
the conduct of the business weie raauageis in the sense 
tliat then acts would bind all the othei co-paiceneis 
Tile defendants ]ia\e setup a paitition alleged to ha\c 
boLii clfcctcd slioitl^ befoic the contiacts now sued 
upon wcie enteied into Tiie cMdcnte taken on 
commission is laigelj duectedto pioMiig this allegation 
It lb, in mj opinion, altogethei untiiistwoitlxj and 
dD&el^eb no ciedit In the hist place, all the witnesses 
bjicak to the paitition oi lathei to the teiins of the 
paitition haMng been embodied in a wilting This 
wilting was made in one of the books belonging to the 
film of Haiibing Chetiam It is not foithcommg, and 
although I accepted the evidence of the fiist defendant 
foi the puipose of letting in secondaij e\idence, I do 
not leally, now, that all the lemaming evidence in the 
case has been taken, believe a woid of it 1 do not 
behe\e that anj paitition of the kind alleged was made 
still less do I believe that the tcims weie wiitteu out 
in a book, belonging to tlie fiim of Harising Chetram, 
which has since raysteiiouslj disappeaied Indeed, 
this defence is one of CIioso characteiisticallj dishonest 
defences with which every Judge sitting on this side 
of the Couit and haMng c\i>eiiencc of Maiwaii suits 
must bo only too familiar These Mai wan firms 
wlicther taking the form of commeicial partnerships 
or admittedly joint family businesses, ilmost in\arnbly 
ha\e iccour'^e to repudiating liability, when their 
ventnios tuin out nnfivonrablc, on the ground that this 
Ol th it member or group of members did not belong to 
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tJie Unii, or that the tmii&'actioni? wore unautliorizedly 
entered into l)y one Hingle member of tlie firm, or if the 
traiiHaetioiiH wei-e entered into on the footing of tlie 
concern being a joint Hindu family i)roi>er(y, that a 
jiartition luid been eircetcd ajjil tJmt tJiey, t]jo defenil- 
anta, wore in no way liable. This is the kind of 
defence which is constantlj’ set up in these Courts in 
suits of this kind ; and tho present appeui-s to me to f)o 
a very typical case. TJio first and second defendants 
donbtle.s.s thonglit that their best chance would be to 
denj’ wliafc tliey know to ho a fact tJint this Jjusinc.ss 
was really a part of the joint family property and luul 
boon managed up to and including the time wlicn those 
contracts wore entered into ?)y inost, if not nil tlie 
surviving inomborH of the joint family'. Ro we liave 
this ontivoly incredible story of a partition opiiortnnely 
pfTected just before the contmets wore entered into, 
wliich liavc turned out to be unfavourable to tlie firm 
of Harising Clictram. It. is to be observed that every 
momlier of tlie family, that is to say, all the five 
defendants were ndult.s, and that the evidence leaves 
little real room for doubt but that they wore all 
actively concerned in the conduct <d tlio business of the 
llmi of Hnrising Obetnini. The fifth defendant Kajuii' 
chand, son of first dcfcndniit Chetmm, is himself twenty- 
five years ofugo ;und I have not tho least doubt hut that 
Ilah'amchniid, the fonrtlj defendant, wa.s also an adult, 
and an active participaiif in the Imslness of Hafising 
(Jhetnun in the year Ittll. Now, if tliat were so, thefe 
Would he no jli/Iiculty in inaking» all these ineinbers of 
a joint Hindu family liahlu for the losses of the Inisincs.* 
not only to the e.stcnt of tlioir share in the joint family 
j)roperty but personally ns well. This Is wimt I 

bolleve In Imvc been (he Inie state of affairs wJien the 

contmets were ejitcrinl Into. 
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But, issuming again foi the sake of aigumont, that 
the liim of Harising Chctitim \%as being carried on 
independently tJie twoefdei biothers, CJietiam and 
Beniram, w itli \\ horn was associated the fifth defendant, 
Kapiiichaiid, in the jeai 1911, and they weie cairying 
il on, on the legal foo^g of self-acquiaition, still it 
4ippears to me that they would be undoubtedly bound 
by the acts of Hakamcliand and would be liable to the 
plauitilTs The eMdence IS, and itis veij good evidence 
on behalf of the plauitififs, that Jethmal, the Moonim of 
the plaintiir-fiiin, first became acquainted with Chetram 
the first defendant, bofoie these tiansactions had evei 
been entered into, in Jubbtilpoie Jethmal says he goes 
to Jiibbulpoie o\eij yeai to collect outstandings and 
he thcie met Chetiam, the first defendant, and that he 
met also Hakamehand, the fouith defendant, who was 
with hia bi other Chetiam, and apparently took part in 
sneh business talk as followed It was there, according 
to this witness and I really see no leason to doubt him, 
that pioposals weie fiist made by Clictram on behalf of 
the firm of Eansing Chetram to enter into business 
relations with the plaintiffs m Bombay Naturally, 
seeing Hakamcliand and Chetram togcthei, the plaint- 
iffs were the readier to entertain the pioposals made in 
Septembei to do business in forwaid linseed contracts 
by Hakamehand on behalf of the firm of Harising 
Chetram Now, the evidence given by the plaintiff 
ToharmuU Ladhooram on this point also ajipears to me 
to be entiiely tiustworthy I see no lenson to doubt 
the w'Oid of the two witnesses Joharmull and Jethmal 
when they say that Hakamehand cimo to them m 
Septembei 1911, lepiesenting himself to Iks a member 
or agent of the Him of Hansing Chetram and inMtmg 
business The eMclence is that in doing so, Hakam- 
chand said that he would obtun ratification of the 
contiacts fiom the he id quarteisot the firm at Baioilly ; 
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and this ratification was piesently leceived bj the 
plamfifCs lu t\\ 0 post caids, Exhibits D and E, dated the 
6th and 10th Septembei, lespectively These post 
cards pill 1 ) 01 1 to be written by the dim of Harising 
Clietiam and signed foi that firm The> recognize the 
coutiacts enteied into bj Hakamchand on behalf of the 
him and latify them The evidence of Jethmal is to 
the effect tint the plaintiffs’ piocedme was, aftei 
making the contracts with Hakamchand on behalf of 
the him of Hansing Clicti-am, to send a meinoiandum 
of the contiacts to that Aim’s head ofhees That may 
\ei^ well have been done and IS Quite consistent with 
the despatch of the iw-o post cards of the 6th and 10th 
of Septembei In these the wiitei is made to s that 
he has been appiised of these contiacts, that ho Ins 
noted them in his own books, and that he confiims 
them The fust defendant now stoutly contends that 
both these post cards aie foigeiies He even goes the 
length of saving that he nevei i>osted anj post card oi 
any othei communication at Jubbulpoie in the course 
of Ills life This is appaientl} a falsehood He had 
tonsideiable business at Jubbnliioie, as ho admits he 
negotiated Hundies thciefoi tiaii'?mission to merchants 
with whom he admittedly had dealings in Loinbay 
And although he savs that all this business was al- 
ways done in the quai ter of the city, c died Lath Gnnj 
w’heie theie is a post oflice W’heieas these post cards 
beai the postal mark of desiiatch fiom Shroff oi Saraf 
Bizaai , it IS quite plain, I think, that the only Postal 
District lecognized theie is that of Sanf Ba/aui and not 
LitU Ganj, and I have not the slightest doubt but that 
the hist defendant, Chetiain, did despatch tlic&c post 
caitla from Jubbulpore to the jilaintiffs in Bombiy 
Tlie only alternative hypothesis is that Hakamchand 
procuicd tlic* despdtli of these post caicls by •lomc 
fiicnd of las own in ordei to ( n ibU ban to cnlti into 
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gambhnp tian'sactions with the plaintiffs fiim by 
dclndin" Them into the belief that he Ind the Him of 
Haii'^iiifr Chetiam at his back, while, in fact, that film 
kne^ nothin*? of his proceedings It cannot be 
supposed, and it is not contended on behalf of the 
defendants that these post cards have been foiged by 
the plaintiffs or that the plaintiffs ha\e proem ed the 
forger}’ of them Then, it appeals to me, in the highest 
degree impiobablo that Hakameband should have gone 
the length of committing forgeiy or inducing his 
friends to commit foigciy at Tubbiilpoie merely to 
induce the plaintiff-fiim to gi\e him contiacts, which 
they would not ha\e otheiwif,e gnen him, in the hope 
of making gambling profits upon them It is tmo that 
the cMdcnce for the plaintiffs, of identification of 
handwriting is leallj ■woithless Noi do I bcbe\e 
Chetiam’s denial of his own handwiiting But I think, 
looking to the suuounding ciicumstanccs and piob- 
ahilities, that I am quite safe in concluding tint those 
post cards were really wiitten by Chctiam 
Now, if that be so, they amonnt to a complete lati- 
flcation and fix the defendants’ fiim, tint is to say, 
admittedly defendants 1 and 2, with the liability they 
have so stienuonsly sought to e\ade 

E\en apart from these post cards, 1 should ln^e felt 
no doubt whate\ er but that Hakameband was acting 
foi, and was authoiised to act foi, the film of Haiising 
Chetrain It is plo^od up to the hilt that he has acted 
as then lep’^esentatne in dealings with the two othei 
laige and rospectahle fiims of Gokaldas and Haiidas 
Picm]i at 01 about the same time, and if he vis ho 
acting on behalf of the firm of Hnrising Cluti-uii 
in 1910 and 1911 with other firms the already strong 
piobahilities aio coiucrted into practical ccitamt} that 
lu wis acting in the like character in these dedings 
with the plaintiffs. 
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i0i4 Tlicie IS the last point to bo consulercd, but I onn 

JaiuTi>uL tlispose of It in 'i ^elJ re\\ ^vouN The dofcmlunts 
Lauioora'i , inwe eonteudcd that oven «is‘?nming the contiacts vrcie 
CiiFTKVM ontoicd info by the foiutb dcfondaiit on belmlf of t!»e 
Haki i\(j film of Hnusing Chcti-ani, and tint, therefoio, all the 
die dofondants, oi at any ivito the incmboi**: of that 
fii in, Avonld be liable foi tbein , > ct, in tlie jnc'scnt ca'^e 
the contiacts being xvagcis me nncnfoiceablo at law 
Tlie onlv defendants wbo contest the claim beie aie the 
« fust and second defendants As the^ both deny that 

they cvci undo these contiacts oi autboiiscd tlie fouitli 
defendant to make them, I confess, I do not see bow 
they can possibly be in a position to contest the 
cbai'actci of the conti’acts It baldly lies in the montb 
of a poison to s\y in one and the same breath “ I did 
not make a contwet but if I did make a contmet I nni 
euro it was a wagei *’ That is in effect the foini the 
defeiKC 1ms taken bcio But u iMiig that logical 
difllcultv, I may say that tbeiv is no oMdence worth 
the name, led by the defendants, to plo^c that the 
contracts sued upon woiv wageis I hold that the 
conti-ncts weio not wagers 

I, theiajfoi’C, euteitam no doubt whatevei but that 
the fum of Haiibiug Clietiam is answerable to the 
plaiutilfs foi tlie amount claimed And I fnither 
hold th it when that lirm became so liable ineri one of 
aVie taa e delcndnnts was u inemboi ol the 
of which that finn was an ns'«et ami was taking an 
actiM'piitin the business of the linn I, tliertfore, 
bold that all the defendants are liable to the extent 
of then sliaics in ilm joint rnmily jiroperl^ nnil aUo 
liable personalU. 

The phuntifTs’ suit must Im? decreed in full, agiiU''* 
all the n\c defendants with all to^ts ihrongliout 
ineluding all costs roseraed 



VOL. XXXIX.] BOMBAY SERIES. 


729 


Attorneys for plaintiffs : — Messrs. Tijahji, Dayahhai 

4 Co. 

Attorneys for defendants .* — Messrs. Jamshetji, 
Ruafamji ^ Devxdas. 

Suit decreed. 

Al. l\ y. 


APPELLATE CIVIL 


Before Sir Daul Scott, Kl , Che/ JutUce and ^fr JutUee Shah 

VIRCUAND VAJIKABANSHET (obioinal PtAiNTiFr), Appellust, » 
KOyOU TALAD KASASl ATaR, minor bt nis opaRCjan ad hltm 
XAMOA VALAO HUSENBHAI ATAB. avd otiiebs (obioisal Vrrz'.v. 
A-VTS), Re^POVOKSTS * 

^^ortgage—‘Sal^ qf mortgaged property — Suit agatnti one of the hem qf the 
mortgagor^Sulugnent addiUonof paroee— Limitation Act (IX of l^Ol) 
tection 32 

Oq 0 K, A Mahomedan effected a simple mortgoRe m fuoui df V on the 
23rd of <Iune 1809 the mortgage debt becoming due on demind «liic!i was 
tuade on the 1st Tanuarj 1000 K haiiog died a suit for sale of the mort 
gaged property mas instituted bj V jgoiiHt Ins minor son o\a party in 
possession of the propory on the 23nl of Jime 19ll Tlie minoi a gnardiaii 
lining alleged that K left other heirs, « Hido« iiid two dnighters V appLed 
(111 tlie 29th of Jnniiarj 1012 to have them .iddtd as parties and Ihc^ were so 
mldediiii the I2tli February 1912 It was contended by the added defend 
ants tliat the suit was bamd as against them undet sectiou 22 of the Limita* 
tion Act 1008 Tins pica found fmour with the lowirr Courts niid the suit 
for safe "as iA'nus«nf bu Air as the »hms <r/ the AiAW were con 

cemed 

On appeal to llit Higli Court by tliL tiioiti,ag«.i 

ffe/rf, tint tb'- nioiui was sj»enhcilK ibargnj on the iihole mortgaged 
( roporl) Hid tin. piopirli was InbL tote sold in Mtisfwtion of (he inort 
gage m priority to tlie sitisfaction of *u\ iiit«ns| dininl from the inr rfgagor 
Kiibsicinent to the date of the mortgage 

* Second Appeal Xo 193 of 19H 
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The suit as originally filed was not instituted to enforce claims against 
shares in the iiands of heirs ; it was to enforce a mortgage lien binding on the 
whole property in the hands of any heir of the mortgagor, and the addition of 
parties after the expiry oi the time did not involve the dismissal of the suit 
under section 22 of the Limitation Act (IX of 1908). 

Gttruvayt/a v. Datiatra^a,f>i followed. 

Second appeal against the decision of J. D. Diksliit, 
District Judge, Thana, confirming the decree passed by 
B. N. Sanjana, Subordinate Judge, Kalyan. - 

This was a suit broiigiit b^' the iiJaintiff to recover 
money due on a mortgage bond by sale of the property 
mortgaged. The bond was passed by one Kasam Atar, 
a Mahomedan, on the 23rd June 1899. In the bond it 
was stipulated that the mortgagor would return the 
whole amount in the month of Margashirsha any year 
that the mortgagee would demand. The demand was 
accordingly made on the 1st January 1900 and the 
mortgagor having died, the plaintiff on the 23rd Janu- 
ary 1911 filed the suit against his minor son as a party 
in possession of the property. Tlie guardian of the 
minor defendant having alleged that tlie deceased mort- 
gagor left other hcir.s, namely, a widow and two 
daughters, the plaintiff applied on the 29th of January 
1912 to have them addeil as parties and they were so 
added on the l2th of February 1912. 

The defendants all admitted the mortgage but plead- 
ed bar of limitation as again.st tlie subsequently added • 
defendants. 

The Subordinate Judge decreed the plaintiff’s claim 
by directing sale of the minor defendant’s shave alone 

in tlie mortgaged property and dismissed tli o snU 

against the subsequently added defeiiclants ns being 
barred under section 22 of tiie Limitation Act (TX of 
1908). 
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The Distiict Judge confiimetl the deciec on appeal 
The plaintiff appealed to the High Court 

P B Shmgne foi the appellant — The lowei Couits 
cried in holding that section 22 of the Limitation Act 
applied to the case The paities joined vreie foimal and 
not necessaiy , KJnnshctbibiv Keso VinayehP^ and 
Davcilai a v Blumaji DhondoP’^ sUow^ that in this lespect 
there IS no (hffeicnce between Hindu and MaJiomedan 
law This IS a fcoit of adinmistiation suit where only 
the luibilitj of the deceased is sought to be enfoiced 
against his oi\n estate Muityjan v Ahmed Ally 
Amu Diilhin v Batj Nath Joindei of the 

parties aftei the peiiod does not nccessaiily involve dis- 
missal of the suit Guriaayya v Dattati aya''^'^ 

W, B Pradhan for the respondents — Ordei 34, Rule 1 
of the Civil Procediue Code, 1908, has made the law 
more stiict as to jomdei of parties in mortgage suits by 
deleting the proviso in section 8a of the Tiansfer of 
Piopeity Act Tlieio is no light of lepiesentation 
undei the Mahomedan law and the pioperty on the 
death of a Mahomedan descends in different shaics and 
IS not contingent on payments of his debts See J.ssa- 
mathem Nessa Bibee v Roy Lutchmeeput SuiglC^^ 
Jafn Begam v Amu Muhammad Khan^^, Ani&a- 
sliankar Harprasad v Sagad Ah Rubul''^'^ , Daltu 
Mal\ Han DaiS^'^ Bnssunteram Marivary \ Kama- 
liiddui Ahmcd'‘'‘'^ The cases ot Kfuushetbibi \ Keso 
Vinayelc^^ and Daoalaiu \ Bfumaji Dhondo^^ do 
not apply to the piesent case They deteimme the 
rights of an an ction-pni chaser The decision of Gur u- 
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vayya v Datfah aya^ lelates to the joindei of plaintiffs 
The vien taken in that case is dissented fiom in 
MatheW{>on ^ liani Kanat Singh Deh^ The joindei 
was of necessaij liarties and as such section 22 of the 
Limitation Act applied 

Scott C J — This suit was bi ought by a mortgagee 
under a simple mortgage to recover the amount of his 
claim by sale of the mortgaged piopeity 

The moitgage was effected on the 23id of June 1899 
the moitgage-debt becoming due on demand which was 
made on the 1st Jaiiuaiy 1900 The suit was instituted 
after the death of the mortgagoi, a Mahomedan, against 
his only son, a minoi, on the 23id of June 1911 It was, 
therefoie, within time if properly constituted 

The plaint alleged that the mortgagoi was dead, that 
his only lieu was the defendant and that the pioperty 
of the deceased was in that defendant’s possession 

The defendant’s guardian having alleged that the 
deceased left other hens, a widow and two daughteis, 
the plaintiff applied on the 29th of January 1912, to 
haae them added as paities and they weie so added on 
the 12th of Febmary 1912 

It was then contended by the added defendants that 
the suit was bailed as against them under section 22 of 
the Limitation Act Tins plea found faaoui with the 
lowei Couits ind tlie suit for sale was dismissed 
so fai as the shaies of the added defendants were 
concerned 

In our opinion the judgments of the lower Courts 
cannot be supported. 

The suit was properly brought by the plaintiff to 
enforce pajment of money charged upon immoveable 

<r) (1509) 36 Cal 675 
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pi Opel ty within tA%el\o j eiisof the dite ^\llen themonej 
sued foi became due The money was specifically cliaig 
ed on the whole pioperty and the propeity was liable to 
be sold in satisfaction of the mortgage in pnoritj to the 
satisfaction of am interest deiived fiom the inoitgagoi 
subsequent to the date of the mortgage 

A deciee foi sale obtained aftei contest in the suit as 
oiiginally constituted would liave been binding on tlie 
othei heirs e^ en though they had not been added see 
Assarnathem Nessa Bihee v Roy Lutchmecpiit Singh^'^ 
and Z)aia?ai ,(2 ^ BhimajiDliondo^ The suit tlieiefore 
was asoiigmally filed one in which the plaintiff could 
ha\e obtained the lelief sought It was not impiopeily 
constituted in the sense of being instituted only against 
one of several parties to a contract Noi as it institut 
ed to enforce claims against shares in the hands of 
heiis it was to enfoice a mortgage lien binding on the 
whole property in the hands of any hen oftliemoit- 
gagor As pointed out in a Dattatrnya^^ 

the addition of parties after the e'jpuy of tlie time for 
institution of the suit does not neccssaiil} in\ol\e its 
dismissal under section 22 Wo set aside the deciee of 
the lower Court and deciee the plaintiff s claim for sale 
against all the defendants with all costs to be idded 
to the mortgage-debt 

Dectee reier^id 
J G n 

(1878) 4 Cal 142 W (1895) ‘•0 B<? n 338 at p 45 

(1903) 28 Bom 11 
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Bf/ore Mr Justtce Jiaichehr and Mr Justice Ba^icard. 
PIlA^JIVA^(DAS SIIIMjAL AMO OTHERS (oniaiNAL Deffndants Xos C to 
llAM 13} ArrEUANTS \ ICHUABAJI MJBHUKIHNDAS and otheih 
( oRioiNAi Plaiktii » AND Deiekdants Nos 1 TO 5 ) Bespondents * 
lltmhi Late — ParttUon — Property to he parUUoned thonUX he talen as erislmy 
al (Xie date of suet — Shares ntrai; by some of the cojiarccners 

hffore the suit not to he talen into account 

The plnmtiff ns representing one 1 ranch of the family , soed the defendants 
N\ho rn repented the other t«o I ranches to recover partition his share in the 
propertj winch he nUeged was one third The plaintiff had two Irothers 
one of wlioin had uepamted fiomiho famdj hy receiving hie glnro (which 
then was l/l2th) some jesrs before the suit The defendants contended that 
the l/12th slnro should go in rednetnn of the plaintiffs share nt the partition 
that 18 he was entitled to 1/3 minus l/l2“il!i share Tho lower Court haaiog 
awarded a jrd share to the plniitiff some of tlie defendants appealed — 

IleltX the share to which the plaintiff av as entitled in the family property 
wasird an I not Jth for partition should bo made rebus sie ataiihfii'i as on 
tilt date ot the edit 

Appeal f I om the decision of N. R Majiimtlai, Tirst 
Class Suboulinato Judge at Suiat 
Suit foi paitition 

The piopeit} to be paititioncd belonged originally 
to one Shambhulal, who T\as tho common ancestor of 
thepaities SlntnbhuHl had (Inc sons Tribhotnndns 
Lallubhai, Lalhhai, Knsandas and Shivlal Of these, L d- 
liihhai separated fiom the family in 1885 TiibliONan- 
das had tliree grandsons Maganlal, one of them, 
iccei\ed Rs 20,575 in lieu of his l/12th share of iho 
family property and loft tho family in 1892 Kasantlns 
died issueless in 1896 

In 1911, tho plaintiff ns leprosonting TnbboNandas 
branch of tho family sued to reco\or a ird share of the 
famil} property on partition with tlie defendants who 
1 epresented Lalbhai and Shivlnl's branches of the fnmilj • 

* Fir^t Appeal No 181 of 1914 
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The relationship of the parties is shown by 
following genealogical tree* — 


the 
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The defendants contended inter aha that ihe share 
taken away by Maganlal (1/12) in 1892 should be deduct- 
ed fiom the shaie to be awarded to the plaintiff in 
the family propeity, that is, the share of the plaintiff 
was 1/3 leduced by 1/12, which was 1/4 in the family 
pioperty 

The Suboidinate Judge held that the plaintiff’s share 
in the piopeity was 1/3 and not 1/4, on the following 
giounds — 

ft xs next contended that even if this be so the share of the plaintiff is 
nevertheless less than one third It is argued that nheu Magantal the brother 
of the plaintiff separated in 1892 the shares of the four branches must be 
deemed to liave been determined that at that time the plaintiffs branch was 
entitled to a fourth ahire that Ataganlal s share was therefore one twelfth that 
plaintiff and his other brother Chumlal were entitled to two shares between 
them that tlie remamiug three branches were entitled to three shares each that 
on the death of Rasaodas each branch including the plaintiff s branch got one 
share more and that therefore the plaintiff is entitled to three shares and each 
of the other two branches to four shares or in other words that the plaintiff a 
share is three e(e\ ontlia and that of each of the other branches four elevenths 
For thisposition rehanco hasbeen placed on the case of J/oiynnat^fl ' ^Tnrayana 
I L R 5 Mad 862 Had an actual division taken place and a share been 
allotted to the plaintiff s brother Maganlnl then iindoubtedlj this case would 
have I ecu on all fours with the pre^nt case But here Maganlal took a lump 
sum and left the family This circumstance distiniinshcs the } resent case 
from the 'Madras case above rofoiredto A release no doubt operates ns X 
havenlread) eaid as a partition for some purposes hut it is not an actual 
partition Tins is evident from the case of Uaiaitroov Annndrao C Bom 
L R 925 affirmed m appeal to the Privy Council 9 Bom I R 695 There 

one \ithoba died leaving behind him surviving a son named Kashinath and 

two grandsons Gaiipatrfto Kashinath and Sladbnvrao Kashinath ^la Ihavran 
passced a release to Ins father for consideration MadhavTSO a eon I asant 
rao filed a suit against Oaopatraoa son Anandrao after the dtalii of 
Kashinath and Qnnpntrao for partition It v\a» held that the rel ase bj 
Madhavrao enured for the benefit of the co parcenarj aiil tl at |l c shares 
must I e detemiiDid as though Madliavrao was dead Ua«antrao was there 
fore awarded u half share In tie snlrieijuent ta«e of S*«r(j;ir(io v latani 
roo I h U 33 Bom 267 Madhavrao was looked upon a* a co parcener 
who I ad elected to take his portion and receded from the familj 
rule laid down in the Madras case been adopted It woul 1 hs'^ It*** 
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at tlie time of the retirement of Madba^rao the property iIivhiI le into 
6LX shares that one «hart v,as taken bj lladhavrao and that one share 
remained i\ith \\a«antrJo and two sliaiea mth Koghinatii and Ganpatrao 
that on the death n£ Kashinath one of bis two aharoa passed h^ siirvis orship 
to \\asantrao and the other to Ginp-itrao and that tticrcfoic \\asantrao 
vras entitled to two shares and Ganpatrao to three shares But as we have 
BC'-n Wa«antrad was held entitled to an equal share with Anandino Tins 
C3®e IS therefore a direct aittbont} for holding; that tho plaintiffs share is 
one third 

Defcnilants tepichenting Shivlal's biancli appealed 
to tlie Htgii Couit. 

Gr. S Hao foi the appellants 

H C CoyajitindlfangueKai wither V Dnafiayioi 
lesponclent Ko 1 

N. K ATeJita, foi lespondent No 2 

Mulji and Thakoi das, lot respondents Nos 6 , 5 and 6 

2.i2 Desai, foi lespondentNo 4 

liao ; — The plaintift s shaie Is one-fonrth and not one- 
third The shaie taken by Maganlal horn the joint 
piopeity should be set off against plaintiffs shaie, 
that IS, Ins shaie is one-thiid leduced by one-twelth 
which equals one-fouitli. See Mauianathas 
yana^\ Mayne’s Hindu Lau, section 473 Tio\eljan’s 

Hindu Family Law% p 325, Smriti Chandiika, 

Chap XII, section 4 , Mitaksliai'a, Chap I, sections 3, 5 , 
MayuUia, Ch ip IV, section 4, pi 17-21 

The case of TT’'<Tsn»»//ao i A}iatifhao ^ is dis- 
tinguishable foi the iclease tlieit ^as pio\td to be 
bogus 

Coyaji — The piopeit> to be piititionid should be 
taken as cMsting on the date of partition The 
shaics taken b> some of the co-paiteneis who vepamted 
yeais befoie the p.u tition cannot bo t iken into .leconnt 
GainAianhai Pa7 aVInii atu \ Atmaiuju Pajatam^ , 

01 (1R82) 5 '^'■2 <'• (Wi) ( B m T ‘'i. 
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J?am Pn ’iJiad Siuffh y Lai hpafi Kocr^ , Balaliux\ 
Pulhmahax^ an(lAuandibat\ i Subu Pai ^ Tho 
of ATanjouatha \ Sdini/aua must be tiLen 
as o\erruledb} Bahthux^ Pii? Jimahat It is not 
referred in lute c^^^es Sudatianam ^ai'^ln v 
Xaia’iimhufii Paiu/nnafha Pao x Xata- 

t/an'j'^anu Xaiclet^^ See ilso Trexehins Hindu 
Famih Law p $>7 

B \TCliELOr, 1 — ^This In 111 appeal ]»ronpht from a pre- 
liniinar\ decree made b\ the learned SulKnalinate Jiidpe 
of Surat m a suit for partition The appeal is bronpht 
In the defendants Xos 6 to 11 and IS who are repre- 
sented before us bv Diwaii Bahadur G S Rao 

The gene ilojjical tree of the partie- which is re- 
quisite to an undeivt mding of the points iinohed is 
set out at the beginning of the judgment of the lower 
Court and need not now bo relocated The mam argu- 
ment on behalf of the ippellants Ins l»cen tint the 
plainiilTs share m the famih properta should lx? onh 
ith imd not ^nl as the learned Judge l>olow lias decided 
An there are now existing onh three branches ele- 
sccndeel from the original nnct''tor bhambhtiJal it is 
cltar ainl in ulmiiteel ilmt if p irtition is to be made 
ha\ ing ixganl onh to tlit pn.‘'cnt st ite of the fninih the 
plaintiff IS entitlee! to Jrd But «a\sMr Rao hiscluni 
i!» reduceel to ith owing to the circumstance that in 
isnj his hrotlur Magan sepiriteMl from the funih 
and took awnN with luma l/12th s]nn of the fanulv 
property The uholt question rtalh in^oheel in this 
argnnieni is \Nhcllier pirtilion is hoa\ to l)c tnforcial in 
nccorelanc*e AMth the existing condition of the fimih, 
orNNhethcr, in enforcing p irtilion iiou ngird is to l>e 


m (i"x> ) '0 ca? "ai 

O (isii) B fiu 

O) (I^in ‘>5 M»L 149 


W (I'HXI) 1’ CaI. " J 
(«J (ifisS) 5 MiJ 3 
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had to an allowance made foi a share withdiawn by one 
membei of the plaintiff’s branch of the family, Magan, 
when he seceded fiom the copaicenaiy in 1892 
Mr Rao contends that allowance must be made for 
Magan’s withdiawal of the l/12th share, and the argu- 
ment is that paitition IS primarily jje/ and is 

per capita only among the members of any paiticulai 
branch and, therefoie, that in allotting now its appro- 
priate shaie to any one bianch the Court should 
leckon with any poition of tlie joint property which 
has already fallen to the share of that bianch 
In the particulai case befoie us theaignment works 
out in this waj, that since the plaintiff’s branch in 
the person of Magan has aheady leceived l/12th of 
the piopeity, the piosent twelve shares must be dis- 
tributed among the tin ce blanches with due regai d to the 
l/12th aheady acquiied bj the plaintiffs bianch, that is 
to say, since l/12th has aheady gone to the plaintiff’s 
blanch, pluntiff is now entitled not to the ^rd 
which he would oidiiiaiily leceive, but to the ^rd 
minus the l/12th, in other woids Jth In support of 
this aigument reliance is placed upon the decision in 
Manjanatha v Nai aijana^'* That case was quoted 
befoie the learned Judge below, but be avoided it's 
authoiity, fiist, because he regarded xt as distinguishable 
on its facts fi oin oni present case, and, secondly, because 
he was of opinion tliat in TT^ascr«/iao v Anandtao^o. 
Bench of this Court had adopted the contrary opinion 
It seems to me, however, deal that Wasanttao's case^ 
has no beaiing upon the present question For, first the 
point now befoie us was ne\ er suggested mWasanti ad's 
case, noi was it considered bj the Court, and, secondly, 
the decision of this Court rested on the ratio that 
Madhav who had leloascd Ins share must be regarded 
as having died so that his share lapsed to the family. 
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Wasantrao's case, tlierefoie, being hud out of considei- 
ation as of no lelevance to our piesent facts, we aie left 
with Manjanathn v. Nat ayana^'^ the only diiect 
uutliority. I awi unable to agree with the learned 
Subordinate Judge that this case can be faiily dis- 
tinguished fiom the case now before us On tlie 
contraiy, it seems to me that the facts in the Madias 
case weie essentially the same as those with which we 
have to deal, and if the Madias decision is accepted as 
good Hindu Law applicable also to this Piesidency, 
then I have no doubt that the appellants ought to 
succeed on this point 

The genealogy of the paities and then lehitive 
position in the Madias case aie set out in the judgment 
of the lowei Court and may also be gatheied fiom tie 
repoit m tlie Madras Series I will not, theiefoio, 
encumbei this judgment b\ lepeating them It is 
enough to say that at a partition made in 1867 seven 
l/12th shales weie allotted to vaiious meinbeis of the 
family, and theio weio left five l/12th shaios in the 
possession of Rarakiishna, Manjanatha and Narayan 11 
Ramkiishna having died, Manjanatha brought a 
suit foi pai tition It was held by the Madias High Com t 
that he was entitled to thiee of tlie fi\o l/12th shaies left 
and that Narayaua II was entitled only to the lemain- 
ing two shaies Tliat decision vas airived at, us I 
undeiistand the judgment, because the Icaincd Judges 
hold (1) that 111 1867 tbeie was no disiuption of the 
joint family, butonlj* a sejiaiation b^ ceitain mcmbei*j, 
the otheis continuing joint after as befoie this event; 

(2) that tlie lulo diiecting dm&ion primauly jicr stupes 
and bocondlj pc; capita inside eacli liraiich applies 

onlj vvhtic all the copaicener& desire pailition at one 
and the same time , and, (3) that since the two brothers 
of Munjanatlin had m 1867 taken together thite J/12ths 
shares each taking 1* such shares, therefore theplalnt- 
0) (1682) 5 Mad 362 
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iff ManjanatLa should get three shares, in his own 
light and li as repiesenting his deceased fathei, so 
that Narayan II could only get two of these l/12tli 
shales Narajan II, it should be said, had contended 
that the distribution sliould be equal as things stood 
at tlie date of suit, so that the plaintiff, Manjanatln, 
should leceive 2^ shares out of the five But this 
contention was disallowed, because, as I hav e explained, 
the leal ned Judges decided that regaid must be liad 
to the shale tvhich liad alieady gone to the plaintiff 
Manjanatha’fe blanch Kowifvve apply this leasonmg 
to the facta before us, we stait witli this, that in 1892 
the present plaintiff s branch m the peisonof Mngan 
received a l/12th shaie That must lemain to the debit 
of the plaintiff s branch, and consequently tJie plaintiff s 
present claim cannot exceed the ^id to which he would 
ordinauly be entitled minus the l/12th which his 
branch had already taken In other words, upon the 
reasoning adopted in the Madras judgment the appel- 
lants aie light in saving that the plaintiff’s piesent 
claim cannot exceed a fth sbaie TJie learned Sub- 
ordinate Judge, I think, was mistaken in supposing 
that the Madras judgment was based on the \iew that 
m 1867 there had been an actual oi general dnision 
among Manjanatha’s ancestors On the contrary the 
Oouit held that the inembeis, who did not separate 
from the coparcen iiy in 1867, continued throughout to 
forma joint timily fiiU is identically the case heie 
wheie both puties agiee, ind wheie the learned Judge 
below has found, as a tact, that when Magan separated 
in 1892, the othei inembeis did not divide but con- 
tinued .IS a joint famih both before and after 1892 
In view of the Piivy Council judgment in Balahux v 
EuLhmahai it is cleir that thia is the position which 
must bo accepted for the determination of our present 
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case I must not be tal».en as suggesting that the 
decision of this appeal would be difFeient even if 
the other members had to be regaided as reunited 
copaiceners after 1892 I mention that then status 
continued joint only in order to show that in this 
respect also the facts in the Madias case were the same 
as those now befoie us 

The simple question, therefore, is, whether we should 
follow the decision in M'anjanathd’3 case^K It is not 
binding on us, but it is deserving of all lespect both 
on account of the learned Judges who delivered that 
judgment and on account of one’s natuial anxiety to 
avoid, if possible, any difference of judicial opinion on 
a question of law affecting rights of property But 
with eveiy wish to follow the Mew which commended 
itself to the learned Judges in Madias f find myself 
compelled to prefer the othei opinion 

In explaining the grounds upon which my view is 
based, I desue to say, first, that so far as concerns this 
Presidency the Madras rule is to be supported only on 
the grounds of apparent arithmetical equality and 
depends on no text or specific principle of Hindu Law. 
For, the Hindu text which the learned Judges in 
Madras called in aid of tlieii decision was from the 
Smnti Chandnka, a work of no diiect authority in 
this Prcsidencj , whereas the work which is of author- 
xdy in this- case &om Gujarat, vir, the 
Mayukha, lays down exactly the contrary rule to 
that which has been presciibed in the Smnti Chand- 
rika For the rule of the Mayukha is that in a 
partition between lennitcd cojiarconors the shares .are 
equal, notwithstanding that the portions brought in on 
reunion are imequal I See West and Bnhler, pages 
and 784 As I have already said the parties hero 


ni (1693) 5 662 



VOL XXXIX ] BOMBAY SERIES 


743 


me not to be leg'nded as lennited coparceners but 
m so fir as any analogy is to be drawn from the 
position which leunited copaiceners would occupy in 
a Bimilai state of facts that analogy is clearly ad\eise 
to the appellants 

Xe\t I ^enturc to doubt whether the appaient 
arithmetic eqinlitj^ secured b} the Madras lule is 
a sufficient ground foi the promulgation of such a 
general piinciple Foi though m one Mew the lule 
would woil equitablj and did woik equitably in the 
particulai facts of the “Madras case it is not difficult to 
imagine ciicumstances in which its woiking would be 
inequitable as foi instance wheie aftei the fixst sej aia 
tion the members of the family who lemained joint 
largely increased the wealth of the family by then own 
mdustiy I think theicfoie that such a role as I am con 
sidering is haidlj an adequate reason to depart from 
theoidinarj rule that paitition should bemade?e&i;s 
SIC sfantilus as on the date of suit Theie is no diiect 
authoiity for this opinion in the Bombay lepoits but 
in a somewhat simihi case e\piession was gn en to 
similai piineipk in TConeirav v (rnnai Furthei 
m my opinion the peculiai legal system of the joint 
Hindu family should not be in\adedoi distnibed bj 
unauthoiized lulcs m pursuit of a doubtful equality It 
must be lememboicd that in all such cases wliereone 
member separates and the otheis continue joint those 
who continue joint <lo so at then own iisk Then 
position ma\ impioNc oi m^^ siiffei owing to anj one 
of man\ chances mil the tiicck on foitnne intiocliiced 
1)5 the adoption of the Mndi is mlc «!eems to me insigni 
ficant when compaicd with the iisl s and chances which 
must ine% ital Ij bo accepted bv tlio e who elect to 
lemain joint And m tins context I would oh ene 
tint it seems to nio a mistal e to suppo&e that financial 
0) (1881) 5 Bon 6gs 
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considerations are anytliing but a subsicliarv point in 
PitAsavAs- the preservation of the Hindu system of the joint family. 
DAS snivLAL 0 members of a Hindu joint family \vere bent 

icnnABAM. solely or principally each on his own financial better- 
ment, the system could not, I suppose, survive very 
long. For these reasons I think that there is no 
general principle or consideration which can be appeal- 
ed to in support of the rule adopted in Madras ? and 
with unaffected respect I cannot but think that that 
laile cannot be reconciled with the legal principle 
which underlies the joint family system. That 
principle was stated in language now become familiar 
by the Prhy Council in the judgment in w 4 jp/ 7 d?tvW' r. 
Jiama Suhhn Aiyan *** in the following words s— “ Ac- 
cording to the true notion of an nndiwded family in 
Hindu Law, no individual member of that family, 
whilst it remains undivided, can predicate of the joint 
and undivided property, that he, that particnlar mem- 
ber, lias a certain definite share." But the reasoning in 
the Madras case seems to me to proceed, and necessarily 
to proceed, upon the footing that the shares mentally 
ascertained at the first separation have ever since remain- 
ed fixed and definite, so that throughont the intervening 
years before institution of the suit for partition, it can be% 
predicated of each member of the joint family that he 
owned such and such a definite share of the joint family 
pvcspe.’jty. TUe.t, I ve?>pe.c,t.fully Udnk, Is. not in accord- 
ance with the principle, which rather invites the in- 
ference that wlicii once flic separating member retiro.s 
willi his share, the retirement becomes an accomplished 
fact whose influence is spentat the time, so that the 
joint members and their fortunes are no longer to be 
inlluenced by the incident. As 1 liave indicated, that 
would bo the case under the law prevailing in this 
Presidency, if the family had sepamted and reunited 


a> (1866) 11 Moo. I. A. 76 at-p 89 
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in 1892, anti the ca'je in favoui of equal shaios at tlie 
time of suit appeals to me to be still stronger -where 
theie has neA ei been any geneial iiartition of the family, 
but all evcopt the seceding member have con- 
tinued joint On this giound I am of opinion with 
Aciy gieat respect that we ought not to give effect to 
the decision in Manjanatha's case^"* and that the appel- 
lants who, upon this point rely wholly upon that 
decision, ought not to succeed It may be worth men- 
tioning in concluding this pait of the case that it is 
admitted that in the distiibiition made of moveable 
piopeity among these parties m 1898, and at all times 
up to the time of the institution of tlie suit, all the 
jiaities iiiAolved m tins litigation have agieed m 
legaidmg the plaintiff as entitled to a ^id shaio and in 
acting on that belief Intention this not by way of 
suggesting that the appellants aie in any way estopped 
by such conduct, but as indicating that the view winch 
A\e aio now talcing is the view which naturally com- 
mends Itself to a A\elUto-do Hindu family, and tlmt the 
Madias inle uhicli ue are discaiding would bo noAol 
and iinfamiliai to that familv 

[Ills Loulslup ne\t dealt with othci points arising 
in the appeal and dismissed the appeal ] 
ilAawAiiD, 7 —The plaintiff icpiesenting one bianch, 
M7 , TublioA Ill’s blanch, sued defendants leprcsenting ^ 
tAAOotliLi blanches m/ Lalbhai s and Stinlal s bmnclies, 
toobtiiiijul slmie m the fimilj estate by piitition 
The dcfemlants pleaded as to the sUaie claimed (1) an 
anccstoi s amU limiting tlie sbaie to Rs 2o,000 alleged 
(o ha\e aheidy’ been paid, (2) a pioMons partition 
limiting the sliaio to A\li\tit would ha\e been at the 
AMtlidinwal of Lalbliai the sole icpicsentatne of 
anothci brimh, and (3)aprc\ious putitiou limiting 
the slnic to \\h it It would lia\e been at the A\iih(lraA\al 
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defendants’ two bianclics weie eacli entitled to -I/lltlis, 
that IS to say, tl e thicc sliaios each dne to them at the 
withdrawal of Magan plus one shaic tach subsequently 
due to them as survivmgbianchesoiit of tlic share of the 
deceased Kasand.is’ biancli Plamti/fs Jiianch was thus 
aigucd to be entitled to thiee shales and each of the de- 
fendants’ blanches to foui shaies out of the total of elo\en 
shares foi division But in this appeal Mi Rao w’ho has 
the suppoit of Lalbhai’s blanch and lepiesents duectly 
Shnlal’s bianch has uigcd that the shaie should not be 
3/llths but should be itb oi 3/12llis He has put it in 
this way tliat the shaie shouldlie iul as facie 

due at the division of the tlnoe iciuaining branches 
less l/12th withdrawn b\ M.iganlal, one of tlie meinbpis 
of the blanch now seeking paitition, that is to say.I-id 
minus l/12th which IS ith 01 3/12tli It is aigucd tliat 
the defendants’ blanches, that is to say, Lillihai’s and 
Shnlal’s blanches, should be allowed to dnide botw’cen 
them the icmaming Jths oi 9/I2tlis This contention 
isbised on the alleged necessity ol piesoixmg equal 
sliaics to each of the thue bianchis as explained thus 
by Muttnsami Ayyai I — Tlu luh that as between 
dillciont blanches, division should In by the stock is 
designed to onsuie e<iualit\ ol paifition in ea'^es of 
\estccl inteiests held in copiitenaiy, and to cany out 
111 tliost cases the 2 ’>*n(jple that those who haae 
iaj)acit\ to coiilci equal sjuiiiiial lanelits on the 
common ancestoi oiiglit to t iko< qiial sh ucs ’ and again 
111 .iiiotlici passage. At the Inst pailial di\ision, allot" 
incuts due to the othci loputeiuis wtie dittimined 
h\ an act of the mind foi tlu juiiposc of comimting the 
sliaies which wtic allottetl to those wlio desired to 
sep.uate, and in the sinie iiianiui the .illotinints nude 
sit tlie fust paititioii sliouhl Ik tiktii into account lu 
L ilculating the shaies to be awaidcd at the second m 
oidci that unequil piitition which is forbidden hy 
liw.jnay be a\oidcd This mow i*, conflnmd by the 
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19^5 of Maganlal, another memher of TiibliovaiTg bianch 
Pbvnjhav The defendants pleaded as to the inoperty to be dnided, 
MsSniTtAL (j) plaintiff’s lesidential lioiise and certain 

IciiHARAM oinaments should be bionght into hotch^potcli as 
belonging to the joint family, and (2) that tlie mo\e- 
able and immoveable pi opeity of the deceased Kasandas, 
the sole lepiesentatne of yet anothei biancli, should 
not be hi ought into hotch-potch as it was the sepaiate 
pioperfcy of Kasandas and did not belong to tbe joint 
family 

Tlie Subordinate Judge held as to the shaie claimed 
that the plaintiff nas entitled to jrd, and as to the 
jnopeitj to be divided that the plaintiffs house and 
ornamonts should not, but tliat Kasandas’ moveable 
and immoveable propeity should, he hiouglit into 
hotch-potch as pait of the joint family estate 

This appeal is brought by tlie lepiesentatnes of 
Shivlal’s blanch contending that the shaio clumod 
should be not ^rd but itb only and that the plaintiff s 
house should, but the inoicables of Kasandas should 
not, he included in the dnision as joint fiinil\ 
piopoitj 

Now as to the slnie claimed, tlic liifit pica based on 
the ancistoi s will and the second plea based outlie 
piOMous paititioiiand 'Mtlidia\\al of Lalbhai ha\e been 
dropped and tis rcgaids the tlnid plea based oil the pai ti- 
tion and witlidiawal of Maganlal it has been admitted b\ 
both pai ties that nftei that AMtlidi“u\al the lem lining 
mtinlH IN of the fumil} continnod to be joint and weie 
not in the jiosition of stpaiated jiaiconci’' vho had 
reunited It is aigiicd at the tiinl on this tlnid i>lci 
that the jilaintiffs lirmcli a^.as entitled to a .{/llths 
''hare, a 17 tANo sliaios left out of the thue shau s due to 
it at the withdraw a! of Slagatilal idus one ''haie suli- 

sequenttN <tni toil ns one of the snrM\ ing hruicfics otd 

of the sh »rc of tht chetased Kns ind is’ hnnth ainl that 
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defendants’ two blanches weic each entitled to 4/JltIis, 
that IS to say» tl o tluce shaies each due to tliem at the 
\Mthdi-awal of Magan phis one shaic each snbseqiientlj 
duo to them as surviving blanches out of tlie share of the 
deceased Kasandas’ bianch Plaintill s bianch w’as thus 
aigucd to be entitled to thiee shaiesaiid each of the de- 
fendants’ blanches to foui bharesoiit of the total of eleven 
shares foi division But in this appeal Mi I?ao uho has 
the suppoit of Lalbhai’s bianch and icpiesents diiectly 
Shnlal’s bi-anch has uiged that the shaie should not be 
3/llths but should be Ith oi 3/12tbs He has put it in 
this way that the shaie should be hd as ima facie 
due at the division of the thiee leiuaining branches 
less 1/I2th withdrawn bj M.jganl«il, one of the inombeis 
of the blanch nov seehing paitilioii, that is to say, jid 
minus l/12th Inch IS ith 01 3/I2th It is aigned that 
the defendants’ blanches, that is to say, Ldbbai’s and 
ShnlaVs blanches, should be allowed to dnnic between 
them the lemainmg ^ths oi 9/12lhs This contention 
IS liased on the alleged necessity ol piesoixing oqnal 
shaics to each of the thiee biaiiclus as e\pKuiiod thus 
b.N Muttusanii Ayjai J — ‘Theiule that as between 
difloient blanches, dnision should Ik bj the stock is 
designed to ciisuie cipnlitv of p.utttiou m cases of 
acsted inteiests held in copaictnaii,, and to cany out 
in those cases the piinciide that those who ha\e 
capicitN to conlci ifjual s])iiitu.il iKHclits on tlie 
common ancestoi ought to take iqual sinus, and again 
in auotliei jiassage, ‘ At the lust paitial (ti\ision, allot- 
iiioiits due to tlie othti topiuciuis wcie determined 
b^ an act of the mind foi the i»iiipose of coinjmting the 
shales which woie allottnl to those who desiixd to 
stp.uate, and in the sum iniiiiui tlie allotnuiiis mule 
at the lust paitition should Ik* takin into account in 
(.alculatiiig the shales to In* awaukd at the second m 
oidei that uncqnil putition, winch is forbidden b\ 
liw.maybc a\oidcd This mow is contirimd 1)\ the 
nta-u 
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Smiiti Chandrika, an winch it is said with leference 
to a second partition among reunited p'lrceneis, that 
the sliaies maybe unequal wlieie the common "wealth 
Vi as at the time of leunion made up of dispiopoitionate 
contributions, and that the inequality must be piopoi- 
tionate to the extent of thecontiibution made by each 
paicenei at the time of icmiion ” These passages occui 
at iiages 3G4 and 465 of the judgment in the case of 
Maujanafha \ Nai ayana^^^ 

It seems to me necessaiy to examine the lule lieio 
laid down with special care, as though it was hud 
down a numbei of jeais ago, it does not appeal to Inue 
bcenhince lefeucd tom an^ subsequent case in Madias 
and no sunilai case has been lepoitedfiom tliisPiesi- 
tUnc} 01 from any of the othei Comtsin India M> hist 
ob'^enation on this case is this that the luleaslud 
down fot Jfadias would not oi-dinnuly bo necessaij in 
this Piesidonc> It was appaiently fiamed to I)le^en^ 
inequality wheit sons enloito paititioii horn then 
fatliei and joint uncles Such paitition might 
appueullj bo cniojced in Miulias, but heie it could 
onij OCCUI bj* common agiccmcnt with full knowledge 
of the tonstqiienccs I oi it is a well established inle 
that tions lanuot <nfoicc jmtition against then f ithors 
.uid joint uiu It s in this PresidencN Mj second obser\- 
ation IS this tint with due dofeionce to the opinion 
of the It lined Judges wlio decided the case in Madi-iw, 
it would not qqieai that tiu lule the% lm\c laid down 
would ntitssiiil\ in unt uii tin dcsiicd cqiialit.v If, 
foi iiistUKt the t/Jlfh shiie aigued foi jn this case 
«it till tudwiugisen, then it is true th it the briUKli 
uoi/Jd Ktiiit Its foJJ shaic ns one of thcsiiMmng 
brintliis to tlu ihctiscil Kas mil is’ brancli But if, 
as now atguid hi u, oiiI\ ith oi {/12ths wcri gi\eii 
thin not onl\ wonlil the shuie taktii bj. one nitmlwr 
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Jlagati l)e tleducted, but the biancli would also be 
deprived of its full -^ul oi 4/12tli slwieasoneof the 
three suiMYing blanches to tlie shaie of the deceased 
Kasandas’ bianch It is also not diflicult to imagine 
othei cases 111 uJiich the i«le would lesult iii seiious 
inequality Foi instance, if one mcmbei of a bianch 
\\ithdie\v put of the share of the bianch and the othci 
membei left woie subsequently to die, the lemaindor 
of the shaie of the bianch would suivivetothe othei 
blanches The lesult would be that the branch uould 
not ha\c got its hill share The icmaindei of that 
hhaie \\oukl have gone to swell the shaiesof the other 
branches Again, if one membci of a branch weie to 
^ithdia'^ while the family was pool, then that branch 
^^ould ne^el undei the lule be allowed its full share of 
the subsequently accummulatod wealth of the family 
obtained by the united effoits of all the bianclits My 
thud ob&eisation is that the learned Judges who 
decided the Madias case appeal to ha\e based then 
ruleinpait at all events on tbo equality of spuitnal 
benefits to be lonfeiied by the \aiious biaiiches, wlieio- 
as little weight can be gi\en to (he doctiinc of uligioiis 
efiicacy in this Piesidency as pointed out by Jlaymo 
in Ills woik on Hindu I^iw in inra .3 atpige^aml 
paia o09 at page 711 of the 8th Edition My louith 
obsei\ation on the Madias pu^inent is this tint it 
sought contiim.ition tiom the inalogy of \ paiti- 
tion between uimiteil biotlieis as picsciibnl b\ 
the ptiHsagc alicady quoted tiom tlu fimiili Clmul- 
iika occuiiing in Chapt( i All pai i 4 ol tli it woik But 
tJiat autboiity’ IS only an authority in Soiitliein JmJj i 
(see paias 27 and 2S of M.nnes Hindu Law at plgt'^ Js 
and 29 of the stli Edition) and has lioeii e\j>ri">*'l\ 
dissented fiom by the Miyuklii tbi aulbority 
recognised in Gujaiat This is the pi^'-age fixiiu tlic 
Mayuklia “Here some s.iy tli.it the unequd dis- 
tribution being mgatiMil b\ the phni^^ ‘the shnc't 
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must in that case be eiiual,’ the piohibition of the 
‘eldest son’s light ’ is lepeated foi the sake of inahiug it 
cleaily understood that although theie is to be no 
inequality in making up the sliaie of the eldest, jet in 
the distiibution the shaies may be oven unequal, ^^hen 
made up of gieatei and lessei shaies at the time of 
leuniting the pioperty But since the teim ‘eldest 
son’s light ’ and the like is meiolj a dcclaiation of the 
goneial meaning, theiefoie, if the contiibutions to the 
^^calth T\cre gicatei and less, still the shaio of each 
must bo equal And the same is the iiopulai piactico 
Hence as the foundation of the piactice 19 deiived fiom 
this tcvt, any supposition of a declaiation coutiai*} 
tlioieto IS at vaiianco with ie.ison Foi, anothei aiitlioi 
says ‘The bodj of the law, like giammni, foi tho 
most pait, IS based on usage’” in Chaptci IV, section 9, 
paias 2 and 3 of that^ork This Jins also been iiointod 
out b> West and Buiilci, Volumo 2, Book 2, pain TA (1) 
(c) It&cemstomc, thcicfoie, that ^^ha^G^c^folco the lule 
might ha\e, as laid do^nby the learned Judges foi 
Madias, it could not piopcily bo .qipliod to this case 
^^lllGh comes fiom Gujaiat And it is significant that 
the inlo ■^^as not applied by the paitics m tho jcai 1H‘)H 
sshcu thcA. made u diMsion into tiueo sliaics of ji iit of 
tilt ino^ciblc juopcit\ and agiin in JOOfi wlien tluj 
diMdcd into three shares the 6 dc profits of put of tho 
iiniuoM.ablc piopcitj between the thice biuiiclios of tlio 
f uiidj Tlie Ouid sbaielias, in iin opinion, Ihcioloro, 
iKtii iighth held to bo ibe ‘’hare to bogi'cnon the 
di\ rMon of tlic remariidei of tfio f.uniJj im)poil\ 

It ‘'Cl nis to 1110, linked, iinpi ictn. ilile to fumu anj rule 
vvliicli would ciisuic alisoliite equalitj foi all tiicum- 
^ta^cls .uid foi all branclies and no u pi ion ixm'^oii 
ills bttn shown for npplMiig the Jfiulri** luletothis 
I'lisuhnij Nor inj tt'xts bn n foiiinl in mijipoit 

offruiiing uij srieli ink or depai tliu: fnmi the gt im nd 
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rale Hid diwn b\ I-oid Woslbui\ Accoiding to the 
tine notion of an nndiMdcd faimlj in Hindu La^v, no 
iiuliMdn d incmher of tint fniiiU, ^^l^lht it loniains 
nndiMd(_d cm ])iLduite of llic joint and undiMdcd 
propcit\, that he, that paiticulii member, ha^ 
i certnn definite ‘'hue in AppoiictS ease 
and furthci ''tiled llms fho position of 
un particid ii piivon be aci\ impoitant N%hou tlic 
time foi piitition aiii\ca iKcaiist it will deteiininc the 
''h ire to ^^hich lit i-i then entitled But until that time 
irines he cm nc\ei -a\ I im entitled to such i 
definite poitum of the piopeils betausc iic\t jcutlii 
diM'jion miyht be much sindki mdtht>eu iiftei 
mm.h lugcr is biiths oi d* itbssupnvcm m ‘Mumu " 
Hindu L^^^ piM J70 d P‘{?>- 5H‘<dihi. silildifloii 

rihc ust ol the judgiiKUt iKIniud b\ his I mMiip is 

not m ltd! d to this upoit J 
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